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PREFACE. 


My  object,  in  the  following  work,  has  been  to  trace,  his- 
torically, the  rise  and  growth  of  the  English  Constitu- 
tion, down  to  the  period  when  our  political  institutions 
had  acquired  all  the  elements  of  their  present  maturity, 
— ^that  ifi,  to  the  Revolution ;  and  then  to  describe  and 
explain  the  rights,  duties,  and  mutual  action  of  those 
institutions  as  they  now  exist,  modified  by  changes  in 
the  laws,  and  by  Parliamentary  Government  and  pro- 
cedure since  the  Revolution,     The  work  originated  in 
a  lecture  I  delivered  in  1854 ;  and  I  have  employed  the 
leisure  which  a  retirement  of  three  years  from  the  pro- 
fession of  the  Law  has  afforded  me,  and  in  that  employ- 
ment foimd  a  pursuit  congenial  to  my  former  professional 
occupations,  to  amplify  and  extend  it.    The  result  is  the 
present  book,  which  I  venture  to  hope  may  be  found  to 
contain  a  concise  but  comprehensive  account  of  the 
Constitution ; — of  its  institutions ;  of  the  legislation  by 
which  the  freedom  and  rights  it  confers  on  the  people 
have  been  secured ;  and  of  its  merits  and  advantages  as 
a  system  of  Government, 

The  history  follows  the  course  of  our  Parliamentary 
career  and  legislation;  and  considering  it  subordinate 
to  the  main  design  of  the  treatise,  I  have  in  general 
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limited  the  narrative  to  such  events  and  circumstances 
as  seemed  sufficient  to  elucidate  our  constitutional  pro- 
gress. But  in  describing  the  reigns  of  the  Tudor  and 
Stuart  sovereigns^  when  the  endeavours  of  the  Parlia- 
ment to  advance  the  principles  of  Freedom,  gave  rise  to 
contests  with  the  Crown,  which  should  always  be  re- 
membered in  connection  with  the  liberties  they  esta- 
blished, I  have  expanded  the  history,  in  order  to  give 
some  idea  of  the  nature  of  the  struggle,  and  the  motives 
and  conduct  of  the  contending  powers. 

The  progress  of  civil  government  and  legislation,  and 
the  degree  in  which  freedom  was  enjoyed  by  the  people, 
very  much  depended,  especially  after  the  Reformation, 
on  the  prevailing  ecclesiastical  policy  of  the  sovereign  or 
the  Parliament ;  I  have  therefore  treated  the  Constitu- 
tion as  both  civil  and  ecclesiastical,  so  far  as  the  latter 
is  exhibited  in  laws  having  reference  to  the  civil  or  reli- 
gious liberty  of  the  people. 

The  arrangement  of  my  book  has  enabled  me  to  com- 
prise within  it  more  ample  details  of  the  history,  of  the 
existing  working  state  of  the  Constitution,  and  of  its 
laws,  civil  and  ecclesiastical,  than  I  have  found  combined 
in  any  treatise  on  the  Constitution  that  has  come  under 
my  observation.  The  great  works  of  Mr.  Hallam  oa 
constitutional  history  terminate  with  the  reign  of  Greorge 
II.,  and  although  they  abound  with  illustrative  observa- 
tions which  refer  to  the  modern  Constitution,  they  do 
not  profess  to  give  a  systematic  account  of  it.  Those 
learned  and  critical  works  stand  out  prominently  in  con- 
stitutional literature ;  and  I  shall  esteem  it  no  inconsi- 
derable merit  if  my  book  be  found  useful  as  an  intro- 
duction to  the  study  of  them. 
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Every  one  who  has  lately  noticed  the  current  of  pub- 
lic thought  mast  have  observed  increasing  attention  to 
the  principles  and  working  of  the  Constitution.  Our 
dose  intercourse  with  Continental  nations  has  brought 
our  constitutional  system  into  strong  contrast  with  the 
energy,  unrestrained  action,  and  secrecy  of  despotic  go- 
vernment ;  whilst  at  home  the  principles  of  the  Consti- 
tation  are  appealed  to,  to  support  or  to  controvert  pro- 
posed changes  of  an  important  character.  This  day, 
whilst  I  write,  'The  Times*  has,  in  forcible  language, 
represented  the  general  demand  that  exists  for  an  accu- 
rate history  of  the  country,  of  reasonable  length,  for  the 
use  of  the  numerous  persons  who  present  themselves  for 
the  various  examinations  now  required.  It  is  worth  con- 
sideration, whether  the  history  of  the  country,  now  so 
extended  as  well  in  subject-matter  as  in  period,  would 
not  be  best  presented  to  students  in  treatises  exclusively 
devoted  to  separate  branches  of  the  general  history.  Of 
these  the  foundation  would  be,  as  the  most  essential  and 

practical,  the  Constitution  and  constitutional  laws;   a 

knowledge  of  which  it  is  the  object  of  this  Manual  to 

supply. 

SjfdenJkam,  Kent^ 

ia  November,  1859. 
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THE  ENGLISH  CONSTITUTION. 


PART  L 
ITS    EISE    AND    GKOWTH. 


CHAPTER  I. 

Intsroductorj. — ^Proposed  Inquiiy. — Supreme  Powers  of  Gbyenunent. — 
Three  eimple  Forms  of  Qoyemment. — ^Their  Union  recommended. — 
Acoomplished  by  the  English  Constitution. — Adyantages  of  that 
Union. — Sources  of  Information. — ^Becords. — Statutes. 

CoKSTiTUTiOKAX  government,  in  a  State  or  nation,  implies 
a  limitation  or  restriction  of  absolute  sovereignty ;  and  the 
existence  of  certain  fundamental  political  principles,  laws, 
and  rights,  in  conformity  with  which  the  government  is 
carried  on,  and  the  allegiance  of  the  people  is  conceded. 
When  the  term  is  applied  to  monarchy,  it  signifies  mon- 
archy limited  by  law,  and  controlled  by  the  admission  of  the 
people  to  some  participation  in  the  making  of  the  laws,  and 
to  more  or  less  influence  in  the  affairs  of  the  State.  This 
is  constitutional,  or  limited  monarchy ;  and  the  English  con- 
stitution is  pre-eminent  as  an  example  of  that  form  of  go- 
vernment. We  are  accustomed  to  speak  of  it  as  our  glorious 
constitution  ;  conscious  that,  under  its  protection,  w€l  enjoy 
unexampled  personal  and  political  liberty.  It  is  proposed 
to  inquire  why  it  is  glorious;  what  are  its  principles, — its 
institutions,  whence  and  how  they  arose;  what  are  their 
several  powers,  rights,  and  duties,  and  the  modes  of  their 

B 


2        '  **     THUS   filiCJ}lIEi.*rOBMS  OF   GOTJEBNMXNT,       [CH.  I. 

*B0pEu4i.fe*ah*d«otti!)i9^f  2kctigii ;  and  what  are  the  laws  which 
give  and  secure  to  the  people  the  personal  and  political  li- 
berty thej  enjoy. 

The  supreme  powers  of  government  are  two,  the  legis- 
lative and  the  executive;  the  latter  (at  least  in  the  Eng- 
lish constitution),  as  the  source  from  which  all  inferior  ma- 
gistrates derive  their  authority,  includes  the  judicial  power, 
as  well  as  the  execution  of  the  laws,  and  the  administration 
of  the  affairs  of  the  State,  at  home  and  abroad.  It  is  the 
committing  of  these  two  powers  (or  of  the  legislative  power 
alone,  as  supreme,  when  the  executive  is  separate,  and  has 
no  share  in.  the  legislation)  to  one,  to  a  few,  or  to  many, 
that  determines  the  form  of  the  government.  Thus  there 
are  three  simple  forms, — ^monarchy,  where  the  sovereign 
power  is  committed  to  one,  as  a  king  or  emperor ;  aristo- 
cracy, where  it  is  vested  in  the  chief  persons  of  the  State,  or 
the  nobles ;  and  democracy,  where  the  people  hold  the  su- 
preme power  themselves,  and  employ  it  in  making  the  laws, 
and  in  executing  them  by  officers  of  their  own  appoint- 
ment.^ Under  all  these  forms  of  government,  when  right- 
eously administered,  freedom  and  happiness  may  be  attain- 
able ;  but  experience  has  proved  that  each  contains  peculiar 
inherent  defects, which  render  it  unfavourable  to  the  governed, 
in  the  hands  of  tyrannical,  ambitious,  ignorant,  or  uncon- 
scientious men*  Thus  mankind  have  found  that  monarchy, 
although  founded  on  the  purest  principle  of  paternity,  will, 
when  uncontrolled,  aspire  to  despotism;  that  aristocracy, 
instead  of  continuing,  in  hereditary  descent,  to  be  the 
government  of  the  wisest  and  best  men,  will  pass  into 
oligarchy,  or  the  tyranny  of  a  few ;  whilst  democracy  is  ex- 
posed to  two  opposite  dangers ; — that  of  degenerating  to  be 
the  government  of  the  lowest  and  most  ignorant  of  the  peo- 
ple (termed  by  jurists  an  ochlocracy) ;  or  of  yielding  to  the 
ambition  of  demagogues,  who  delude  or  coerce  the  people, 
obtain  the  honours  of  the  republic,  and  end  in  securing  for 
themselves  despotic  power. 

*  Ix>oke  on  Gk>yermiient,  passim. 
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The  defects  of  these  simple  forms  of  government  led  the 
jurists  of  antiquity  to  desire  and  consider  of  other  systems ; 
and  it  is  remaiicable  that  Cicero  and  Tacitus,  through  their 
own  powers  of  reflection,  perceived  that  a  government  in 
which  the  three  simple  forms  are  combined,  is  theoreticaUy 
the  best. 

"  In  my  judgment,"  wrote  Cicero,  "  that  is  the  best  con- 
stituted form  of  government  which  in  moderation  is  com* 
pounded  of  these  three  constituent  parts, — ^the  royal,  the 
aristocratical,  and  the  popular."^ 

**  If  we  consider,"  observed  Tacitus,  "  the  nature  of  civil 
government,  we  shall  find  that  in  all  nations  the  supreme 
authority  is  vested  either  in  the  people,  the  nobles,  or  a 
single  ruler.  A  constitution  compounded  of  these  three 
nmple  forms  may  in  theory  be  beautiful,  but  can  never  exist 
in  feet ;  or,  if  it  should,  it  will  be  but  of  short  duration."* 

The  beautiful  theory  which  'Tacitus  thought  impractic- 
able, has  been  realized,  whilst  his  prediction  has  proved  er- 
roneous. A  constitution  compounded  of  the  three  simple 
forms  has  long  existed,  and  continues  to  confer  freedom  and 
happiness  on  the  people,  in  the  English  government  by  king, 
lords,  and  commons. 

It  may  be  asked  why  the  combination  of  the  three  simple 
forms  was  considered  likely  to  be  exempt  from  the  evils 
&und  inseparable  from  each  alone.  It  is  obviously  an 
advantage  to  obtain,  for  any  system  of  government,  the 
approval  and  acquiescence  of  the  people  subject  to  its  ju- 
risdiction ;  but  when,  by  a  long  course  of  prosperity,  dis- 
tinctions founded  on  wealth  and  social  influence,  and  trans- 
mitted by  hereditary  descent,  have  divided  the  people  into 
ranks  or  classes,  which  may  be  termed  aristocratic  and  de- 
mocratic,— ^with  separate  and  often  discordant  views  and  in- 

*  **  Statuo  esse  optime  constitutam  rempublicam  quie  ex  tribuB  gene- 
libos  illis,  regali,  Optimo,  et  populan,  modioe  confuBa«"  (Cic«  Fragm.) 

^  *'  Nam  cunctaB  natioiies  et  urbes  populuB,  aat  primores,  aut  singuli, 
Rgimt :  delecta  ex  Iub  et  oonstituta  reipublics  forma,  laudari  facilius, 
<jaam  eveoire,  vel,  ai  evenii,  hand  diutuma  esae  potest.'*  (Tac.  Ann.  iv.) 
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terests, — ^their  concurrence,  although  desirable,  is  not  easily 
obtained.  Their  co-operation  might  be  secured  and  applied 
bj  admitting  these  classes,  severally,  to  some  participation 
in  the  government ;  but  the  simple  forms,  each  founded  on 
a  despotic  theory,  do  not  recognize  any  but  the  depositaries 
of  the  supreme  power,  as  entitled  to  any  share  of  it. 
Thus  monarchy  retains  the  entire  power  in  itself,  unshared 
by  any  portion  of  the  people ;  aristocracy  excludes  the  po- 
pular majority ;  and  democracy,  treating  the  people  as  all 
equal,  confers  no  distinction  upon  the  wealthy,  well-bom, 
learned,  or  otherwise  socially  distinguished  minority. 

It  is  the  merit  of  the  English  constitution  to  combine, 
with  monarchy  as  its  basis,  institutions  which  admit  both 
the  aristocratic  and  democratic  classes  to  a  share  in  the  su- 
preme power  of  the  State ;  and  to  have  so  constituted  and 
regulated  these  institutions  in  relation  to  the  monarchy 
and  to  each  other,  that  in  the  event  of  either  of  them  striv- 
ing for  undue  ascendency,  it  becomes  the  interest  and  the 
duty  of  the  others  to  operate  as  checks,  and  to  obstruct  the 
attempt.  The  establishment  of  these  several  institutions 
has  admitted,  also,  of  a  separation  of  the  executive  from  the 
legislative  functions  of  the  government,  which,  in  the  simple 
forms  are,  from  necessity,  placed  in  the  same  individual  or 
body,  or  its  subordinates.  It  will  be  perceived,  when  tracing 
the  rise  and  growth  of  the  institutions  which  embody  these 
elementary  principles  in  the  English  constitution,  how  the 
freedom  of  the  people  increased  and  strengthened,  as  the 
legislative  functions  gradually  passed  out  of  the  monarchical 
to  the  aristocratic  and  democratic,  or  popular,  branches  of 
the  government ;  and  more  especially  as  the  right  of  origi- 
nating laws  for  the  taxation  of  the  people,  settled  in  the 
latter ;  the  executive  power  retaining  only  a  consenting  or 
negative  voice  in  legislation. 

The  original  sources  of  information  for  the  proposed  in- 
quiry are,  chiefly,  our  national  records  and  our  public  laws. 
Of  the  former,  the  charters  of  the  kings  and  the  records  of 
Parliament — that  is  to  say,  its  writs  of  summons  and  re- 


CH.  L]  BOXTRCIS   OT  IWTOBMATIOIS'.  6 

turns,  its  petitions,  with  their  answers,  the  rolls  of  Par- 
liament, the  journals  of  the  two  Houses — are  most  con- 
nected with  our  inquiry ;  hut  besides  these,  we  may  refer 
to  the  State  trials,  and  to  the  records  of  the  courts  of  jus- 
tice, and  of  other  departments  of  the  government.  Many  of 
these  records  hare  been  printed  and  published  at  the  na- 
tional expense;  and  they  have  been  rendered  still  more 
arailable  for  the  use  of  modem  historians,  by  the  indefa- 
tigable labours  of  learned  antiquaries  and  commentators. 
From  these,  aided,  where  defective  from  incompleteness  or 
k»8,  by  the  works  of  contemporary  chroniclers,  historians 
hare  been  enabled  to  trace  out  the  rise  and  growth  of  the 
Parliament ; — ^first,  as  a  single  aristocratic  body,  acting  as  a 
cooncil  to  the  king ;  next,  as  receiving  the  addition  of  repre- 
sentatives of  the  people ; — its  separation  into  two  Houses ; — 
and  finally,  the  means  by  which  the  two  Houses  acquired 
their  distinct  action,  and  their  several  functions,  privileges, 
and  modes  of  procedure,  which  now  produce  free  legislation, 
and  a  just  control  of  the  executive  power. 

The  changes  above  indicated  were  gradual,  often  unfore- 
seen, and  the  result  sometimes  rather  of  accident  than  of 
express  design.  But  the  history  of  the  freedom  and  of  the 
political  rights  of  the  people,  is  the  history  of  our  laws.^ 
The  changes  which  produced  their  liberties  could  only  be 
made,  as  their  liberties  could  only  be  rendered  secure,  by 
statutes.  Statutes,  therefore,  which  we  may  call  constitu- 
tiond, — that  have  enlarged  the  freedom  of  the  people  by 
limiting  or  terminating  the  power  of  their  rulers  or  ag- 
gressors, or  by  conferring  upon  the  former  personal  or  po- 
litical rights, — ^will  require  especial  notice.  Nor  are  they 
meagre  in  historic  information ;  for  they  oftentimes  exhibit 
in  their  introductions  or  preambles,  the  abuses,  oppressions, 
or  other  circumstances  which  were  the  motives  or  occasions 
of  the  laws  they  ordained. 

>  **The  history  of  the  law  affords  the  most  satisfactory  clue  to  the 
political  history  of  England."  (Sir  Francis  Palgraye's  History  of  the 
lo^h  Commonwealth,  vol.  i  p.  8.) 
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But  if  we  would  trace,  however  briefly,  the  history  of  oup 
constitution,  we  must  be  prepared  to  take  a  long  retrospect. 
Its  foundations  stretch  far  back  to  remote  times,  and  the 
present  lofty  structure  was  raised  by  a  continuous  although 
slow  accretion.  We  may,  however,  reconcile  ourselves  to  the 
labour  which  the  study  occasions,  by  the  assurance  that, 
unless  we  make  ourselves  acquainted  with  the  great  prin- 
ciples upon  which  our  ancestors  acted  when  they  framed 
the  several  parts  of  the  constitution,  we  shall  be  but  ill  qua- 
lified to  decide  upon  a  constitutional  course  of  action  in 
difficult  and  anxious  circumstances;  and  that  such  know- 
ledge can  alone  inspire  us  with  that  genuine  admiration  of 
our  constitution,  which  all  must  feel  who  know  how  it  was 
fought  for  and  won. 


CHAPTER  II. 

THB  ANaLO-SAXONS. 

Ssxon  Spirit  of  liberty. — Settlement  of  Saxons  in  Britain. — Their  Ance§« 
ton,  tbe  Germans. — Their  Institutions,  described  by  Tacitus, — com- 
pared with  ptresent  Institutions. — England  one  Kingdom. — Anglo- 
Sixon  King. — ^Wittena-Gkmote. — Saxon  People. — KeUgious  Institu- 
tions. —  Compurgators.  —  Shires.  —  Courts  of  Justice.  —  Himdreds, 
Burghs,  and  Burgesses. — Court  Leet.— Trial  by  Jury. — Saxon  Laws.  ^ 
— Eeriew  of  Saxon  Institutions.  ^ 

The  ancient  jari'sts,  alihougb  thej  perceiyed  that  advantage 
would  arise  from  the  union  of  the  three  simple  forms  of 
gOTemment,  had  conceived  no  idea  of  the  mode  in  which 
they  have  since  been  so  successfully  united.  Nor  was  our 
mixed  government,  as  before  observed,  formed  upon  an  ori- 
ginally complete  plan  or  system.  It  is  the  combined  result 
of  many  separate  events  and  circumstances  in  our  national 
career,  spread  over  a  long  period  of  time ;  the  consequences 
of  which  were  often  not  foreseen,  either  by  the  actors 
theniselves,  or  by  the  generations  in  which  they  lived.  Its 
growth  and  establishment  were  greatly  fostered,  if  not 
mainly  caused,  by  the  spirit  of  liberty,  the  love  of  order, 
fiid  the  jealousy  and  disdain  of  arbitrary  power,  which  have 
always  distinguished  the  English  people  of  all  ranks,  even 
when  obliged  to  submit  for  a  time  to  the  pressure  of  ty- 
ranny. This  spirit  originated  in  the  Anglo-Saxon  times; 
and  it  sprang  from,  and  was  cherished  by,  the  institutions 
of  our  Anglo-Saxon  ancestors,  amongst  which  will  be  found 
the  germs  of  some  of  those  existing  and  most  valued  at  the 
present  day. 
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But  these  institutions  of  the.  Anglo-Saxons,  ancient  as 
they  are,  may  be  traced  back  to  others  yet  more  ancient; 
and  the  principles  of  law  and  government  which  they  esta- 
blished in  the  island,  were  those  of  the  people  from  whom 
they  migrated.  The  islands  of  Britain  and  Ireland  were 
first  gradually  peopled  from  the  adjacent  continent  of- 
Gaul;*  their  first  inhabitants  having  been  Celts,  of  that 
branch  of  the  Celtic  race  called  Cymry ;  a  name  which  their 
posterity  still  retain,  in  their  native  language,  in  Wales. 
They  were  subdued  in  the  first  century  of  the  Christian  era 
by  the  Eomans ;  from  whom  they  received  the  name  of  Bri- 
tons,— from  Prydain,  or  Britain,  the  country  in  which  they 
were  found.^  Britain  then  became  a  province  of  Bome ;  and 
it  so  continued  until  the  fifth  century,  when  the  invasion  of 
Italy  by  the  Goths  forced  the  Bomans  to  relinquish  so  dis- 
tant a  province ;  the  Bom  an  legions  were  called  away ;  and 
in  the  reign  of  the  Emperor  Honorius,  Britain  was  restored 
to  the  sway  of  its  ancient  race.* 

The  Britons,  after  the  departure  of  the  Boman  legions, 
were  exposed  to  the  incursions  of  pirates  flrom  the  coast  of 
Germany,  and  of  Picts  and  Scots  from  the  northern  part 
of  Britain ;  and  being  imable  to  defend  themselves  against 
these  bold  and  ferocious  barbarians,  they  obtained  the  aid 
of  a  party  of  Jutes  who,  under  Hengist  and  Horsa,  had 
landed  on  the  coast  of  Kent ;  and  finding  the  advantage  of 
their  assistance,  they  invited  reinforcements  of  the  same 
people.  Their  united  strength  was  sufficient  to  repel  the 
hostile  invaders ;  but  the  new  allies  were  not  content  to  de- 
part when  their  services  were  performed,  nor  to  remain  as 
the  mercenaries  of  the  Britons.  They  proceeded  to  establish 
themselves  as  colonists  in  the  island ;  and  new  adventurers, 
consisting  of  Saxons,  Jutes,  and  Angli, — kindred  tribes, — 
after  successive  invasions,  under  powerful  leaders,  and  after 
wars  carried  on  for  more  than  a  century,  in  which  the  Bri- 

^  Gibbon's  Decline  and  Fall  of  the  Roman  Empire,  vol.  iii.  ch.  25. 

*  Palgrare's  English  Commonwealth,  ch.  1,  p.  3. 

*  Tumer^s  History  of  the  Anglo-Saxons,  ptusim. 
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tons  fiercely  opposed  their  settlement  in  tbe  island,  suc- 
eeeded  in  establishing  there,  seven  different  kingdoms  known 
in  history  as  the  Saxon  Heptarchy.  The  Britons  were  com- 
pletely subdued.  The  greater  and  the  more  distinguished 
part  of  them  retired  into  Wales  and  Cornwall,  or  emigrated 
into  foreign  countries.  Those  that  remained  became  the 
domestics  or  the  slaves  of  the  conquerors ;  who  substituted 
their  own  institutions,  laws,  and  language,  for  those  of  the 
Britons.  Christianity,  which  had  been  introduced  in  the 
time  of  the  Bomans,  was  superseded  by,  and  succumbed  to, 
tile  influence  of  Saxon  paganism.^ 

The  people,  whose  customs  and  institutions  were  brought 
into  Britain  by  their  hardy  ^ons,  dwelt  in  that  part  of 
western  Europe  that  lies  between  the  Baltic  and  the  Bhine, 
and  in  the  islands  of  the  German  Ocean.  They  were  tribes 
of  a  Gothic  race,  which,  at  the  commencement  of  the 
Christian  era  was  spread  over  the  north  and  centre  of  Eu- 
rope.^ It  is  from  these  nations — ^the  Angli,  Jutes,  and  Sax- 
ons— that  the  English  derive  their  origin ;  although  people 
of  several  other  nations,  especially  Danes  and  Normans, 
afterwards  invaded  England,  settled  in  the  country,  and  in- 
termingled with  the  Anglo-Saxon  stock.  The  celebrated 
work  of  Tacitus,  "  On  the  Manners  of  the  Germans,'*  is  a 
remarkable  record  of  the  institutions  of  these  people ;  and 
from  it  we  may  obtain  a  glimpse  of  the  political  system,  and 
of  the  independent  spirit,  of  our  progenitors. 

1  Sir  F.  Palgrare  oonsiden  theae  illustrious  names  of  Hengist  and 
Horn  as  &bukn]0  (English  Commonwealth,  vol.  i.  p.  896) ;  but  they 
hare  a  real  existence  in  the  '  Saxon  Chronicle,*  where  it  is  said  that  they 
were  inrited  by  Wutgern,  King  of  the  Britons,  to  support  the  Britons  j 
but  thej  afterwards  fiought  against  them.  The  King  directed  them  to 
fight  against  the  Piots,  and  thej  did  so,  and  obtained  the  rictory  wbere- 
erer  they  came.  They  then  soit  to  the  Angles,  and  desired  them  to 
■end  more  assistance.  They  described  the  worthlessness  of  the  Britons, 
and  the  richness  of  the  land.  They  then  sent  them  greater  support. 
Then  came  the  men  from  three  powers  of  Germany,  the  old  Saxons,  the 
Angles,  and  the  Jutes."  (Saxon  Chronicle,  Ingram's  edition,  1823,  p.  14.) 

'  Turner's  History  of  the  Anglo-Saxons,  yoL  L  p.  86. 

b8 
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"  The  kings  in  G^erraany  owed  their  election  to  the  nobility 
of  their  birth.  Their  power  was  not  arbitrary  or  unlimited. 
The  chiefs  were  selected  for  their  valour;  and  when  admired 
for  their  bravery  they  were  sure  to  be  obeyed.  In  matters 
of  inferior  moment  the  chiefs  decided ;  but  important  ques- 
tions were  reserved  for  the  whole  community,  where  all  had 
a  voice.  The  general  assembly  was  summoned  at  stated 
periods ;  but  their  passion  for  liberty  disdained  compulsory 
attendance.  They  did  not  assemble  for  two  or  three  days 
after  the  appointed  time.  Regularity  would  look  like  obe- 
dience, and  by  delay  they  marked  their  independence.  Each 
man  took  his  seat  completely  armed.  Silence  being  pro- 
claimed by  the  priests,  the  king  opened  the  debate ;  the  rest 
were  heard  in  their  turn,  accordmg  to  age,  nobility  of  desc^.nt, 
renown  in  war,  or  fame  for  eloquence.  No  man  dictated  to 
the  assembly ;  any  might  persuade,  but  none  could  command. 

"  In  this  council  of  state,  accusations  were  exhibited  and 
capital  offences  prosecuted.  Pains  and  penalties  were  pro- 
portioned to  the  nature  of  the  crime.  For  treason  and  de- 
sertion the  sentence  was,  to  be  hanged  on  a  tree.  He  who 
was  convicted  of  transgressions  of  an  inferior  nature,  paid 
a  mulct  of  horses  or  of  cattle.  Fart  of  this  fine  went  to  the 
king  or  the  community,  and  part  to  the  person  injured,  or 
his  family.  It  was  at  these  assemblies  that  the  king  was 
chosen,  and  chiefs  elected  to  act  as  magistrates  in  the  se- 
veral cantons  of  the  State.  To  each  of  these  judicial  officers, 
assistants  were  appointed  from  the  body  of  the  people,  to 
the  number  of  a  hundred ;  who  attended  to  give  their  advice 
and  strengthen  the  hands  of  justice.^ 

If  it  should  be  considered  fanciful  to  trace  our  consti- 
tution to  an  origin  so  remote,  it  must  needs  be  admitted 
that  in  this  account  of  the  ancient  Germans,  we  discover 
much  of  the  genius  and  spirit  of  our  present  matured  in- 
stitutions,— a  king  with  limited  power,  a  body  of  chiefs  or 
nobles,  and  a  popular  assembly  having  authority  over  all 

^  Abridged  from  Tacitus, '  De  Moribus  GermanonuD,*  Murpby's  trans- 
latioD,  88.  7,11, 12. 
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important  afiaira;  the  judicial  power  entrusted  to  magis- 
trates appointed  hj  the  general  assembly;  and  principles 
and  modes  of  punishment  in  which  we  may  recognize  the 
features  of  our  present  penal  system.^ 

Egbert,  King  of  Wessex,  succeeded  in  making  the  other 
kingdoms  of  the  Heptarchy  subordinate  to  his  own.  But, 
according  to  modem  historians,  it  was  not  until  the  reign 
<^  Athelstan  that  the  distinctious  of  the  Heptarchy  were 
abolished.  In  his  reign,  however,  if  not  before,  the  king- 
doms of  the  Heptarchy  were  united  under  one  government ; 
and  the  country  received  the  name,  and  the  sovereign  the 
title  of  King,  of  England.^ 

The  scope  of  our  plan  neither  requires  nor  admits  of 
much  attention  to  Anglo-Saxon  lore ;  and  no  more  will  be 
attempted  than  to  show  the  existence  of  institutions,  civil 
and  religious,  which  have  some  analogy  to  our  own ;  or  which 
have  been  carried  down,  modified  by  time  and  circum- 
stances, to  the  present  day.  Even  these  cannot  be  described 
with  more  than  conjectural  accuracy,  so  complicated  and 
uncertain  is  Anglo-Saxon  constitutional  history.^ 

>  Sir  F.  Palgrave  observes,  that  '*  the  statement  of  Tadtas  must  be 
oonsidered  ooij  as  a  general  outline  of  the  institutions  of  the  barbarians, 
derired  from  report  and  hearsay,  and  adorned  by  imagination  and  elo- 
quenoe."  (English  Commonwealth,  vol.  L  p.  87.)  But  Montesquieu  and 
Bfai^BtOTie  refer  the  origin  of  the  constitution  to  the  German  institu- 
tions.  **  In  the  treatise  on  the  Manners  of  the  Germans,  an  attentive 
reader  may  trace  the  origin  of  the  British  constitution.  That  beau- 
tifiil  sfstem  was  found  in  the  forests  of  Gtermany."  (Spirit  of  Laws, 
voL  si.  6.)  "  Theee  originals  [of  our  laws]  should  be  traced  to  their  foun- 
tains, as  well  as  our  distance  will  permit ;  to  the  customs  of  the  Britons 
and  Germans,  as  recorded  by  Ctesar  and  Tacitus."  (Blackstone's  Com- 
mentsries  on  the  Laws  of  England,  vol.  i.  p.  35.)  Mr.  Hallam  throws 
no  doubt  on  the  accuracy  of  Tacitus'  description  of  the  ancient  G«r- 
nans;  "although  (in  refinrence  to  (jktul)  after  the  lapse  of  four  oen* 
tnrka  between  the  ages  of  Tacitus  and  dovis,  some  change  may  have 
been  wrought,  yet  the  foundations  of  their  political  system  were  un- 
tkakea:'  (Middle  Ages,  8th  edit.  toL  ii.  p.  97.) 

^  Turner's  Histoiy,  toL  L  p.  422. 

*  Sir  P.  Palgrare,  in  his  learned  and  laborious  work,  observes  that. 
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The  chief  authority  was  in  the  Cyning,  or  King.  Like  the 
German  king  described  by  Tacitus,  his  power  was  not  arbi- 
trary or  unlimited ;  nor  was  hereditary  succession  so  esta- 
blished as  not  occasionally  to  give  way  to  expediency.  In 
times  like  those,  when  the  country  as  well  as  the  throne 
had  to  be  defended  by  personal  prowess,  or  by  unwearying 
vigilance,  the  government  could  not  safely  be  committed  to 
a  child  or  incapable  heir;  and  there  are  many  instances 
in  Anglo-Saxon  history,  of  hereditary  right  being  set  aside 
in  favour  of  a  more  competent  successor.  The  great  king 
Alfred  did  not  obtain  his  throne  by  hereditary  succession. 
He  founded  his  title  on  the  will  of  his  father,  and  the  con- 
sent of  his  elder  brother,  but  more  especially  upon  the 
consent  of  a  large  proportion  of  the  people  of  the  kingdom 
of  Wessex.'  But  the  royal  authority  was  never  allowed  to 
be  separated  from  the  royal  race ;  no  subject  could  aspire  to 
the  sovereign  rank.* 

The  pervading  principle  of  the  Anglo-Saxon  government 
was  Aristocracy.  The  Anglo-Saxons,  like  their  German 
ancestors,  controlled  the  power  of  their  king  by  a  council 
of  their  chiefs  or  nobles,  called  the  Wittena-Gemote,  or 
meeting  of  wise  men.  No  authentic  documents  exist  from 
which  any  certain  information  can  be  obtained  concerning 
the  constituent  elements  of  the  Saxon  council;*  but  it  is 
generally  supposed  to  have  consisted  of  the  Abbots  and 

**  in  inrestigating  the  oonBtituttonal  histoiy  of  the  Anglo-SaxonB  we  are 
involved  in  perplexity."  "  No  labour  or  sagacity  can  entirely  unravel 
its  enigmas."  (English  Commonwealth,  pp.  60,  61.)  To  its  general 
value,  however,  Lord  Campbell  testifies : — **  It  has  been  too  much  the 
£uhion  to  neglect  our  history  and  antiquities  prior  to  the  Norman  Con- 
quest. But  to  our  Anglo-Saxon  ancestors  not  only  are  we  indebted  for 
our  language,  and  for  the  foundation  of  almost  all  the  towns  and  villages 
in  England,  but  for  our  poUtical  institutions ;  and  to  them  we  may 
trace  the  origin  of  whatever  has  most  benefited  and  distinguished  us 
as  a  nation."  (Lives  of  the  Lord  Chancellors,  4th  edit.  voL  i.  p.  29.) 

*  Spelman,  Y ita  Alfredi,  Appendix. 

'  Palgrave*s  Commonwealth,  voL  i.  p.  10. 

*  Beports  from  the  Lords*  Committees  touching  the  Dignity  of  a 
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Bishops,  and  of  the  Eorldermen,  (after  the  Conquest,  called 
Earia),^ignitarie8  who  had  the  official  custody  of  the 
shires,  under  the  Crown, — and  of  the  Thanes,  or  nobility. 
It  was  convened  by  the  king,  who  presided  over  it.  Its 
highest  duty  was,  to  elect  the  sovereign  when  a  vacancy 
occurred,  and  to  assist  at  his  coronation.  It  also  advised 
and  assisted  the  king  in  making  the  laws,  and  in  all  the 
main  acts  of  his  government.  It  had  also  duties  of  a  judi- 
cial kind,  being  to  the  whole  nation  what  the  shire-mote, 
or  court,  was  to  the  shire  After  the  union  of  the  Hep- 
tarchy, King  Alfred  ordained  that  the  "Wittena- Gemote  (or 
Witan,  as  it  was  briefly  called)  should  "  meet  twice  a  year, 
or  oftener  if  need  be,  to  speak  their  minds  for  the  guiding 
of  the  people,  how  to  keep  from  offences,  live  in  quiet,  and 
have  right  done  to  them  by  ascertained  usages  and  sound 
judgment." 

The  Saxon  people  were  divided  into  three  ranks,  of  Eorls, 
Ceorls,  and  Theowes ;  terms  indicating  the  noble,  the  free, 
and  the  slaves*  The  Eorls  were  distinguished  as  King's 
Thanes,  and  middle  and  inferior  Thanes ;  the  former  were 
the  nobility,  the  latter  were  the  gentry  of  the  nation. 
The  Ceorls  were  husbandmen,  and  the  cultivators  of  the 
Thanes'  lands.  They  were  of  the  same  station  as  the  Yillani, 
or  Villains  of  later  times,^  agricultural  tenants,  not  permitted 
to  depart  from  the  land  which  they  held ;  but  not  liable  to 
be  removed,  so  long  as  they  performed  the  services  which 
were  the  condition  of  their  tenure.*    They  were,  although 

Peer  of  the  Bealm,  vol.  i.  p.  15.  The  author  expresses  his  gra<^eful 
acknowledgments  for  the  assistance  he  has  derived  from  the  collection 
of  ancient  documents  analyzed  and  commented  upon,  in  these  learned 
Beports.  (Hume's  Histoiy  of  England,  vol.  L,  Appendix.) 

'  Hume*s  History,  vol.  i.,  Appendix. 

'  Palgrave's  English  Commonwealth,  vol.  i.  p.  9.  Hallam's  Middle 
Agea,  yd.  ii.  p.  67. 

•  Sir  H.  Spelman  says,  that  "  ceorls  were  of  two  sorts ;  one,  that  hired 
the  Icaed'B  ouUand^  or  tenementary  land  (called  also  the  folcland),  like 
our  hrmoB ;  the  other,  that  tilled  aud  manured  his  inland  or  demesnes ; 
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ignoble,  freemen,^  and  they  must  have  poBsessed  the  power, 
under  some  circumstances,  of  disengaging  themselves  from 
the  pursuit  of  husbandry ;  for  if  a  ceorl  throve,  so  that  he 
became  the  owner  of  five  hides  of  land,  of  a  church,  and  of 
some  other  smaller  possessions  ;  or  if  he  made  three  voyages 
beyond  sea,  in  a  ship,  and  with  a  cargo  of  his  own,  he  was 
advanced  to  the  dignity  of  a  Thane.^  The  Theowes,  or  serfs, 
are  supposed  to  have  been  the  descendants  of  the  conquered 
Britons.  They  were  destitute  of  all  political  rights,  and 
entirely  the  property  of  their  masters.  Some  of  these 
performed  servile  labour  on  the  lands  to  which  they  were 
annexed,  and  were  passed  as  slaves  with  such  lands  fix)m  one 
owner  to  another.  Others  were  domestic  slaves,  employed 
in  the  houses  and  families  of  their  lords ;  but  notwithstand- 
ing their  degraded  condition,  all  these  were  under  the  pro- 
tection of  the  law,  or,  as  it  was  called,  law-worthy.  The 
Were-geldy  or  compensation  in  money,  included  all  ranks  :  it 
was  paid,  in  lieu  of  punishment  and  revenge,  to  the  relatives 
of  a  person  slain  under  circumstances  which  now  constitute 
manslaughter ;  the  price  of  blood  ascending  in  amount  with 
the  rank  of  the  slain,  from  the  theowe,  the  lowest,  to  the 
eorl,  the  highest  in  the  social  scale.  But  murder,  treason, 
military  desertion,  and  theft,  were  inexpiable,  and  punished 
with  death.*     To  keep  crime  in  check,  the  people  were 

yielding  work,  not  rent,  and  was  therefore  called  his  socmen  or  plough- 
men :  these  were  oftentimes  his  very  bondsmen."  (Spelman  on  the  An- 
cient  6k)Yemment  of  England.) 

1  "  Every  freeman  was  either  noble  or  ignoble."  (Palgrave's  Common- 
wealth, p.  12.) 

'  Kelham^s  Domesday  Book  Illustrated,  p.  345.  Also  Pennant*8 
London,  p.  13,  who  says, — "Our  oommerce  by  sea  was  not  very  extensive ; 
our  wise  monarch  Athelstan  being  obliged,  for  the  encouragement  of 
navigation,  to  promise  patents  of  nobility  to  every  merchant  who  should, 
on  his  own  bottom,  make  three  voyages  to  the  Mediterranean.** 

'  Palgrave*8  (Commonwealth,  voL  i.  p.  204.  "  There  is  no  clear  proof 
that  the  Saxons  distinguished  between  manslaughter  and  murder." 
(Littleton*s  Henry  XL,  vol.  iiL  p.  228.  Hallam's  Middle  Ages,  vol.  IL 
p.  60.)  In  referring  to  the  works  of  Mr.  Hallam,  I  acknowledge  with 
gratitude  my  obligations  to  him,  as  the  great  pioneer  in  Constitutional 
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under  a  sjatem  of  oversight.  Every  man  must  be  under 
the  patronage  of  a  lord.  No  man  could  leave  his  shire, 
without  the  Eorlderman's  permission.  A  stranger  could 
not  be  entertained  for  more  than  two  nights,  without  the 
host,  on  the  third,  becoming  responsible  for  his  conduct.^ 

Amongst  the  Anglo-Saxon  institutions  there  was  an  ec* 
deaiastii^  hierarchy  of  Archbishops,  Bishops,  and  inferior 
Clergy.  Christianity,  which  had  been  suppressed  by  the  ^ 
first  Saxon  invaders,  was  restored  by  St.  Augustine,  who  ^ 
was  sent  by  Pope  Gregory  from  Eome  to  England,  in  the 
hitter  end  of  the  sixth  century,  during  the  reign  of  Ethel- 
bert  Through  the  influence  of  Adelberga,  the  Queen,  who 
had  secretly  embraced  Christianity,  Augustine  obtained  royal 
grants  of  the  ancient  churches  that  had  been  consecrated 
to  Christianity  in  the  time  of  the  Somans ;  and  the  King, 
becoming  a  convert  and  receiving  baptism,  invested  him 
with  authority  over  the  infant  Church,  by  appointing  him 
Archbishop  of  Canterbury.  The  power  of  the  Pope  was 
thus  extended  over  the  Saxon  kingdom.  Cathedrals,  mo- 
nasteries, and  churches  were  raised  and  endowed,^  and  a 
parochial  clergy  (gradually  arose ;  the  Thanes  being  encou- 
raged to  erect  churches  on  their  lands,  and  to  endow  them 
with  tithes.^  But  the  Saxon  clergy  did  not  obtain  those 
privileges  and  inmiunities  by  which,  in  later  times,  the  En- 

Hiitory.    I  hardlj  know  which  is  most  worthy  of  admiration,   his 
yawning  and  research,  or  the  spirit  of  hberty  which  perrades  and  ani- 
mates his  works,  and  which  often  displays  itself  in  fine  bursts  of  elo- 
quence. 
>  Saxon  Laws,  Hallam's  Middle  Ages,  voL  ii.  p.  80. 

*  •*  JLD.  596.— This  year  Pope' Gregory  sent  Augustine  to  Britain  with 
Tcry  many  monks,  to  preach  the  Word  of  Gk>d  to  the  English  people." 
(Stjum  Chronicle,  p.  28.) 

«AJD.  616.— This  year  died  Ethelb^  King  of  Kent,  the  first  of 
English  kings  that  received  baptism.'*  (Idem^  p.  34.) 

*  The  statutes  of  Edgar  and  Canute  allowed  a  thane  to  endow  a 
drard)  with  one-third  of  the  tithes,  if  a  burial-ground  were  annexed 
thei^to;  if  not,  the  tithes  were  to  be  paid  to  the  Mother  Church. 
(PldgnTe*s  Commonwealth,  Toh  i.  p.  162.) 
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glisb  clergy  separated  tbemaelves  from  the  laity.  The  c\etk 
and  the  layman  were  governed  by  the  same  laws,  and  sub- 
ject to  the  same  judicial  tribunals.  The  clergy,  however, 
enjoyed  unbounded  reverence  and  respect.  The  bishops 
were  appointed  by  the  king;  they  had  equal  dignity  in 
the  State  with  the  eorls ;  and  one  distinction  they  enjoyed 
above  the  eorls,  and  in  common  with  the  king  alone, — that 
a  bishop's  testimony  in  a  court  of  justice  was  conclusive, 
without  the  corroboration  of  compurgators.  The  Anglo- 
Saxon  law  required,  in  the  case  of  all  other  ranks  of  the 
people,  if  accused  of  crime,  that  they  should,  in  the  absence 
of  direct  testimony,  produce  compurgators  to  support  their 
declaration  of  innocence.  These  consisted  of  twelve  friends 
and  neighbours  of  the  accused,  who  vouched,  by  their  own 
oaths,  their  belief  in  his.^ 

The  kingdom  was  divided  into  Shires,  a  work  frequently 
attributed  to  King  Alfred,  but  known  to  have  been  of  more 
ancient  date.^  These  were  again  subdivided  into  Lathes, 
Rapes,  Hundreds  (or  Wapentakes,  as  the  Hundreds  were 
called  north  of  the  Trent),  Burghs,  Townships,  and  Ty- 
things.  The  shires  were  under  the  government  of  an  Eorl* 
derman, — not  a  degree  of  dignity,  or  of  the  tenure  of  land, 
but  of  office  or  judicature,  extending  over  a  shire,  or 
other  portion  of  the  country  conterminous  with  the  bishop- 
ric. In  process  of  time  he  acquired  the  government  of 
the  chief  city  and  castle  of  the  territory ;  and  with  it  the 
third  part  of  the  king's  profits,  arising  from  his  courts  of 
justice ;  but  the  office  was  held  at  the  pleasure  of  the  king, 
and  was  not  hereditary.*  Every  shire  had  its  Gerefa,  or 
Shire-reeve.  Two  general  courts  were  held  every  year  in 
each  shire,  over  which  the  bishop  and  eorlderman  presided ; 
and  declared,  respectively,  the  ecclesiastical  and  municipal 
law.  These  courts  had  jurisdiction  in  criminal  matters,  or 
those  against  the  king's  peace.     The  sheriff  appears  to  have 

>  Palgrave's  Commonwealtb,  chapters  v.  and  vii.,  pa$Hm, 

'  Sir  Edward  Coke  says  that  Alfred  restored  them  (Go.  Litt.  168). 

'  Sir  H.  Spehnan  on  Feuds,  cap.  6. 


If 


I'Vt^^"^*" 
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presided  over  them  in  the  absence  of  the  bishop  and  eorlder- 
man;  and,  in  course  of  time,  the  judicial  authority  fell  exclu- 
rirely  into  his  hands.  For  we  find  that  the  sheriff  held  two 
BCTcral  courts  of  distinct  natures,  one  called  his  Toum, "  be- 
cause he  keepeth  his  toum  circuit  about  the  shire,  and  hold- 
eth  the  same  court  in  several  places,  to  inquire  of  all  offences 
perpetrated  against  the  common  law.  That  court  was  held 
twice  in  the  year.  The  other  court  was  called  the  County 
Court,  which  exercised  jurisdiction  in  civil  cases ;"  restrained 
(but  probably  at  a  much  later  period)  to  cases  under  forty 
shillings,  arising  within  the  county.* 

The  proceedings  of  the  Anglo-Saxon  courts  were  oral ; 
legal  records  did  not  exist.*  At  the  Shire-court  transfers 
of  land  were  made  public,  in  order  that  they  might  be  noted 
by  the  landowners  who  attended  the  court.  Yet  it  seems 
that  grants  of  land  were  made  by  charters ;  but  these  were 
preceded  by  actual  possession  delivered  of  the  land,  by  the 
symbol  of  a  turf  taken  from  the  land,  and  placed  in  the 
hands  of  the  grantee,  or  on  the  altar  of  the  church.*  This 
custom  of  delivering  possession  on  the  land,  descended  to 
modem  times ;  being  adopted,  under  certain  circumstances, 
in  aid  of  the  written  conveyance.^ 

The  Hundred  also  had  its  court,  held  once  a  month.  It 
was  attended  by  the  bishop,  but  presided  over  by  the 
eorlderman.     The    thanes  and  landlords  of   the  hundred 

*  The  description  of  the  sherilTs  toum  and  shire  court  (called 
Comity  Court  after  the  Conqoest)  is  from  *  Cases  of  Treason,*  etc.,  bj 
Sir  Francis  Bacon  (Harleian  Miscellany,  vol.  v.  p.  2).  Mr.  Hallam 
eannot  pretend  to  determine  when  the  sheriff*s  toum  arose.  He  says 
that  the  sheriff  presided  in  the  county  court  in  the  absence  of  the 
bishop  and  eorlderman.  (Middle  Ages,  vol.  ii.  p.  72.) 

*  PalgraTc's  Commonwealth,  voL  i.  p.  143. 
»  /Arm,  voL  L  p.  141. 

*  Sir  H.  Spelman  observes,  "  that  when  they  sold  or  gave  land  abso- 
latdy,  thej  did  it  usually  without  deed ;  but  where  they  gave  it  in  a 
spedsi  manner,  as  with  a  limitation  of  time,  heirs,  or  how  it  should  be 
enplojed,  they  did  it  in  writing.  The  former  thej  called  folkland ; 
cither  for  that  the  assurance  of  them  rested  in  the  testimony  of  the  folke 
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here  completed  their  transactioDS  respecting  their  lands; 
and  received  and  paid  their  purchase-moneys,  in  the  pre- 
sence of  the  hundredors ;  who,  if  required,  afterwards  hore 
testimony  to  the  fact  in  tbe  shire.*  The  Saxon  Burgh  was 
a  hundred,  or  collection  of  hundreds,  surrounded  by  a  moat 
or  wall.  The  burghs  were  under  the  presidence  of  a  Port- 
reeve, and  when  their  extent  rendered  it  necessary,  they 
were  divided  into  wards.  The  inhabitants,  or  as  they  were 
called,  the  resiants,  who  paid  scot  and  bore  lot, — who  bore 
the  burdens  of  the  burgh  and  did  its  public  work, — became 
the  Burgesses,  who  were  sworn  and  enrolled  in  the  Court 
of  the  Borough,  or  Court  Leet.  These  did  not  depend  upon 
tenure,  but  residence.^  Townships  were  the  domains  which 
surrounded  the  dwellings  of  the  thanes,  analogous  to  the 
manors,  in  Norman  times.'  In  each  township  or  manor 
was  held,  once  a  year,  the  Court  Leet,  or  View  of  Frank- 
pledge. This  court  regulated  the  pledges  of  the  freemen, 
for  the  good  conduct  of  each  othar.  Every  freeman  above 
twelve  years  of  age,  was  required  to  be  enrolled  in  some 
tything,  where,  in  numbers  of  ten,  they  became  bail  for  each 
other,  and  under  a  pledge  to  produce  any  one  of  their  num- 
ber who  should  be  guilty  of  crime.  In  case  of  his  flight, 
and  of  his  property  being  deficient,  the  tything  became  re- 
sponsible for  the  penalty  of  the  crime ;  unless  they  could 
prove  themselves  guiltless  of  the  crime  or  escape.* 

Trial  by  Jury  has  been  ranked  as  of  Anglo-Saxon  origin, 
and  the  honour  of  its  invention  given  to  King  Alfred ;  but 

or  people ;  or  that  they  might  be  alienated  to  all  folke  without  impedi- 
ment ;  the  other,  called  Bokeland,  being  not  disposable,  but  according 
to  the  tenour  of  the  writing,  which  they  called  a  boke  or  laiid-boke.'* 
(Spelman  on  Ancient  Deeds  and  Charters.) 

*  Palgrave*B  (Commonwealth,  voL  i.  p.  101. 

'  History  of  Boroughs  and  Municipal  Corporations,  by  H.  A  Mere- 
wether,  Serjeant-at-law ;  introduction,  xii. 
'  Palgrave's  Commonwealth,  vol.  i.  p.  141. 

*  Hallam*s  Middle  Ages,  vol.  ii.  p.  82.  These  Courts  Leet  and  View 
of  Frankpledge  are  still  held  as  manorial  courts.  The  Frankpledge  is, 
of  course,  but  a  name. 
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more  perfect  investigation  of  Anglo-Saxon  lore  has  proved 
that  this  invaluable  institution  was  not  introduced  until 
after  the  Conquest.  In  the  administration  of  justice  in  the 
Anglo-Saxon  courts,  it  was  usual  to  require  the  landowners 
and  people  <^  the  vicinity,  to  assist  in  the  discovery  and  pu- 
nishment of  crime.  Twelve  thanes  wore  chosen  in  every 
wapentake,  to  present  the  crimes  committed  in  the  district ; 
twelve  compurgators  confirmed  the  oath  of  innocence,  of  an 
accused  person.  But  the  proceeding  of  the  twelve  thanes 
was  an  accusation,  not  a  trial;  the  compurgators  were 
the  exparte  supporters  of  the  accused ;  and  the  Saxon  in- 
quests, which  bear  the  nearest  resemblance  to  the  modem 
jury,  were  the  witnesses,  and  not  the  triers  of  the  facts.  It 
is  probable,  however,  that  the  number  of  the  jury,  when 
trial  by  jury  was  afterwards  constituted,  was  fixed  in  refer- 
CTce  to  the  cMl  Anglo-Saxon  preference  for  the  number  of 
twelve.' 

Amongst  the  Saxon  laws  those  of  King  Edward  the  Con- 
fessor were  much  prized;  and  their  disuse  after  the  Con- 
quest was  greatly  regretted  by  the  Saxon  people.  These 
laws  were,  however,  ordained  by  King  Canute;  and  were 
only  confirmed  by  King  Edward  on  his  accession  to  the 
throne.' 

When  we  review  these  ancient  Saxon  institutions,  we  find 
the  government  to  be  monarchical,  but  strongly  controlled  by 
the  aristocracy  of  the  Wittena-Gemote,  and  of  the  eorls  and 
higher  nobility.  The  people  had  no  direct  political  power ; 
but  they  were  not  rigidly  excluded  from  it,  the  institu- 
tions permitting  them  to  ascend  to  the  rank  of  nobility,  by 
means  within  the  reach  of  successful  industry  at  home,  or  ad- 
venturous trade  abroad.    A  large  proportion  of  the  people 

^  Mr.  HaUam  has  produced  the  eridenoe  that  bean  upon  this  ques- 
tion, and  expressed  his  opinion  that  it  does  not  warrant  us  to  infer  the 
existence  of  trial  by  jury.  (Middle  Ages,  vol.  ii.  p.  76.)  Sir  F.  Palgravo 
has  treated  the  i abject  at  large,  with  the  same  conclusion,  in  his  His- 
tofy,di.8, 

'  Palgrare's  Commonwealth,  toL  L  p.  48, 
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were  freemen ;  and  there  were  various  methods  by  which 
even  the  serfs  could  obtain  their  freedom.^  But  in  the  later 
Saxon  times  the  aristocratic  was  the  most  powerful  element. 
In  the  reign  of  Edward  the  Confessor  the  whole  kingdom 
was  under  the  sway  of  five  eorls ;  three  of  whom  were  God- 
win, and  his  sons  Harold  and  Tostig.' 

The  language  spoken  and  written  was  the  Saxon,  a  branch 
of  the  Teutonic.  Poetry  and  literature  were  cultivated,  and 
flourished  to  a  considerable  extent. 

*  Merewether  on  Boroughs,  voL  i.,  introd. 
3  Hallain's  Middle  Ages,  vol.  ii.  p.  65. 
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CHAPTER  III. 

THE  CONQUEST  AND  THE  FEUDAL  SYSTEM. 

•     WnxiAM  THX  COHQUXSOB. — ^1066-1087. 

The  Conqoat. — Confiioation  of  Saxon  Estates. — Apportionment  of  them 
amongst  the  Conquaror's  followers. — ^Feudal  System  mtrodoced ;  its 
Object  and  Principles. — Feudal  Inrestiture  and  Oath. — Feudal  Ser- 
Tices. — Land  granted  to  the  Church. — Origin  of  the  3arons. — Sub- 
tnCeodation. — ^Yayasours. — ^Feudal  Incidents. — Aids,  Belief^  Primer 
Seinu. — Wardship. — Fines  on  Alienation. — Belief. — Tenure  by  Ser- 
jeantj ;  in  Socage. — Copyholds. — Burgage  Tenure. — Domesday  Book. 
— ^Tdlage  or  Taxation. — ^Feudal  Councils. — State  of  the  Kingdom. — 
Langoage. 

Ws  now  pass  to  the  overthrow  of  the  Saxon  dynasty  and 
institutions,  through  the  conquest  of  England,  by  William, 
Duke  of  Normandy,  in  1066.  On  the  death  of  Edward  the 
Confessor,  Harold,  son  of  Godwin,  supported  by  the  influ- 
ence of  that  powerful  earl,  seized  the  throne  as  the  succes- 
sor of  Edward ;  taking  advantage  of  the  weakness  of  the  in- 
tuit heir,  Edgar  Atheling.  William  claimed  the  throne  as 
the  appointed  heir  of  the  Confessor ;  and  treating  Harold  as 
a  usurper  and  his  adherents  as  rebels,  he  invaded  the  island 
with  60,000  Normans  and  adventurers.  Harold  was  killed 
at  the  battle  of  Hastings,  on  the  14th  of  October,  1066 ;  and 
William  became  master  of  the  kingdom.  But  although  a 
oonqtieror  by  battle,  he  professed  to  reign  by  virtue  of  his 
alleged  title  as  the  successor  appointed  by  Edward ;  and  he 
was  crowned  by  the  Saxon  Archbishop,  and  took  the  coro« 
nation  oath  of  the  Saxon  kings,  on  Christmas-day,  1066.  By 
this  conquest,  monarchy  was  put  in  the  ascendant;  and  a 
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new  population,  a  new  language,  and  a  new  political  system 
were  introduced. 

A  large  number  of  the  Saxon  nobles  fell  in  the  battle,  and 
their  estates  were  immediately  confiscated  by  William.  Some 
who  survived  and  made  their  submission,  were  allowed  to  re- 
tain their  properties ;  but  afterwards  joining  in  insurrection, 
they  were  deprived  of  them ;  so  that  before  the  close  of  Wil- 
liam's reign,  nearly  all  the  land  of  the  kingdom  had  passed 
into  his  power.  The  people  at  first  struggled  to  retain  their 
freedom,  and  their  Saxon  institutions  and  laws,  which  they 
greatly  cherished;  but,  deprived  of  the  leadership. and  sup- 
port of  the  ancient  nobility,  their  attempts  were  unsuc- 
cessful, and  they  gradually  sank  into  a  state  of  poverty  and 
bondage. 

The  acquisition  of  the  lands  of  England  was  one  of  the 
chief  motives  of  the  followers  of  William  to  assist  him  in 
the  invasion  of  the  island ;  and  when  the  conquest  was  com- 
plete, he  lost  no  time  in  giving  them  the  expected  booty. 
The  King  appropriated  to  himself,  as  the  demesnes  of  the 
Crown,  1422  large  properties  or  manors  in  different  shires, 
besides  other  scattered  lands  and  farms.  Amongst  these 
were  the  lands ^ of  the  Saxon  kings  and  great  thanes;  of 
Edward  the  Confessor,  Harold,  !^rl  Godwin,  Ghida,  the 
mother  of  Harold,  and  Editha,  the  Confessor's  Queen.  The 
lands  of  other  Saxon  nobles  he  divided  amongst  his  chief- 
tains, apparently  according  to  their  rank  in  Normandy ;  or 
in  proportion  to  the  number  of  their  followers,  or  to  the 
supplies  they  had  furnished  to  the  expedition.'  But  it  is 
observable  that  most  of  the  larger  grants  were  of  lands  in 
different  parts  of  the  kingdom ;  so  that  too  much  power  or 
influence  might  not  be  obtained  by  any  chief,  through  the 
possession  of  large  properties  in  one  place.  K  that  rule  were 
departed  from,  the  lands  were  generally  on  the  borders  of 
Wales  or  in  the  North,  where  the  chieftain  would  have 
to  defend  his  possessions  against  neighbouring  or  foreign 
foes.  Some  of  the  Conqueror's  chieftains  acquired  estates 
^  £elham*8  Domeeday  Book  Illustrated,  p.  440. 
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by  mtrriage  with  the  heiresses  of  ancient  Saxon  families; 

their  titles  being  probably  confirmed  by  grants  from  the 

Conqoeror.' 
Bat  William  did  not  long  allow  his  chiefs  to  enjoy  their 

new  possessions  free  from  his  control;  and  to  unite  their 

interests  with  his,  and  secure  their  assistance  in  war  and 

their  counsel  in  peace,  he  introduced  into  the  country  the 
Feudal  Ststsm.  This  system  was  at  that  time  established 
in  Normandy,  and  in  other  parts  of  Europe  ;  where  it  had  its 
origin  in  the  policy  of  the  barbarians,  who  spread  themselves 
orer  the  continent  at  the  decline  of  the  Eoman  Empire.  It 
has  been  a  question  of  learned  controversy,  whether  or  not 
the  feadal  system  existed  in  England  amongst  the  Saxons  ; 
but  the  best  authorities  hold  that  it  was  first  introduced 
into  England  by  the  Conqueror.*  It  was  the  most  impor- 
tant of  aD  the  changes  introduced  by  William ;  and  it  has 
greatly  influenced  the  formation  of  our  present  system  of 
government.  From  it  flowed  (as  will  hereafter  appear)  our 
Pariiament ;  almost  directly  the  aristocratic,  and  scarcely  less 
BO  the  r^resentative,  branch  of  it.  It  lies  at  the  foun* 
elation  of  our  law  of  landed  property.  The  law  of  prime* 
geniture  was  its  necessary  consequence.  Notwithstand- 
ing its  oppressions,  it  maintained  its  hold  until  abolished 
by  statute  in  the  reign  of  Charles  II.  It  is  obvious,  there- 
fore, that  the  nature  and  principles  of  our  constitution  can- 
Mt  be  understood,  without  an  acquaintance  with,  at  least, 
the  outlines  of  that  celebrated  system. 

The  object  of  the  feudal  system  was  to  create  that  mu- 
tual relation  between  the  king  and  his  chiefs,  which  would 
ensure  the  defence  of  his  kingdom,  and  the  power  of  the 
king.  It  attached  all  importance  to  land,  which  was  then  the 
only  wealth.    Its  leading  principle  was,  that  the  king  is  the 


*  Sir  Heniy  Ellis's  Introduction  to  Domeaday  Book,  voL  i.  p.  viiL 
?«*•  Beport,  vol.  I  p.  24. 

*  Spdman  on  Feuds,  c^.  3,  p.  7.    See  Hallam*8  Middle  Ages,  vol.  iL 
PP- 89-96. 
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paramount  lord  of  all  the  lands  of  tbe  kingdom  ;  and  that 
all  proprietors  hold  their  lands  directly  or  indirectly  (in 
feudal  phrase,  mediately  or  immediately)  of  the  king.  The 
Conqueror,  on  his  first  division  of  the  land  amongst  his  fol- 
lowers, did  not  grant  it  on  feudal  tenure:  it  was,  at  first,  given 
as  allodial,  or  free  from  any  superior  or  burden ;  and  it  was 
not  until  the  latter  end  of  William's  reign,  after  an  alarm 
of  an  expected  invasion  from  Denmark  had  passed  away, 
that  he  induced  his  chiefs  to  provide  for  the  defence  of  the 
kingdom,  by  holding  their  lands  as  feudatories.  In  the 
nineteenth  year  of  his  reign,  William  and  the  great  land- 
owners met  at  Sarum ;  where  the  latter  voluntarily  surren- 
dered their  estates  to  the  King,  and  received  them  back 
from  him,  to  be  held  by  the  tenure  of  Knight-Seuvicb,  or 
Chivalet.i 

The  feudal  relation  was  instituted  by  a  symbolical  de- 
livery of  the  possession  of  the  land  by  the  king,  as  feudal 
lord,  to  the  grantee,  or  vassal,  in  the  presence  of  other 
vassals.  This  was  called  livery  of  seisin ;  and  it  was  fol- 
lowed by  a  remarkable  ceremony,  that,  according  to  modem 
ideas,  would  perhaps  be  considered  humiliating,  both  in 
posture  and  language.  It  was  called  homage;  and  so  called 
from  its  being  the  profession  by  the  vassal  that  he  was  the 
king's  man,  from  the  Norman  words  used  in  the  ceremony, 
"  Je  deveigne  votre  homme,^^ — I  become  your  man.  The  vassal 
(or  tenatit,  as  he  was  usually  called,  after  homage,  by  reason 
of  his  holding  the  land)  was  ungirt  of  his  sword,  and  his 
head  was  uncovered.  The  king  sat,  and  the  vassal  knelt 
before  him,  on  both  his  knees ;  holding  his  hands  together, 
between  the  hands  of  the  king.   In  that  position,  the  vassal 

*  "  A.D.  1086. — This  year  the  King  bare  his  crown  and  held  his  court 
in  Winchester,  at  Easter.  Afterwtuxls  he  was  at  Sarum,  in  Lammas, 
where  he  was  met  bj  his  councillors ;  and  all  the  landsmen  that  were  of 
any  accoimt  over  all  England  became  this  man's  vassals  as  they  were ; 
and  they  all  bowed  themselves  before  him,  and  became  his  men,  and 
swore  him  oaths  of  allegiance  that  they  would  against  all  other  men  be 
faithful  to  him."  (Saxon  Chronicle,  p.  290.) 
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^^nrononnced  these  words  in  Norman-Frencb :  ''I  become 
^tur  man  from  this  day  forward,  of  life  and  limb,  and  of 
earthly  worship ;  and  unto  you  shaU  be  true  and  faithful 
and  bear  to  you  faith  for  the  tenements  I  claim  to  hold  of 
you."  The  king  then  kissed  the  vassal  on  the  cheek,  and 
the  Tassal  took  the  oath  of  fealty.  "  Hear  this,  my  lord, 
I  will  be  &ithful  and  loyal  to  yon,  and  will  bear  to  you 
fittth  for  the  tenements  I  hold  of  you ;  and  will  loyally  per- 
form the  customs  and  services  which  I  owe  to  you,  at  the 
times  assigned.    So  help  me  God  and  His  Saints."^ 

Hie  services  which  were  reserved  by  the  king,  and  which 
tlie  tenant  was  to  render  to  him,  were  twofold, — to  follow, 
or  do  ndt^  to  him  in  his  court  in  time  of  peace,  and  to 
sttend  him  in  war,  if  called  upon.  This  tenure  was  called 
by  the  various  names  of  Tenure  in  Chivalry,  Military  Te- 
nure, and  Knight-Service.  Each  portion  of  the  land  granted, 
that  was  equal  in  value  to  the  sum  of  twenty  pounds  a  year, 
(estimated,  according  to  some  authorities,  by  a  fixed  invari- 
Mb  quantity,  according  to  others  by  its  quality  only^)  con- 
■titoted  a  Knight's-Fee ;  and  for  each  knight*s-fee  the  te- 
nant was  bound  to  render  a  knight  completely  armed  and 
aecoutred  for  war,  with  attendants  and  horses,  to  serve  forty 
days  in  the  year. 

The  Conqueror  also  appropriated  large  quantities  of  land 
to  the  Chubch  ;  but  no  distinction  was  made  in  favour  of 
eeelesiastical  property.  The  land  was  held  by  military  ser- 
vice, and  charged  with  the  render  of  knights  and  men,  which 
it  was  the  duty  of  the  abbots  and  bishops  to  provide. 

The  holders  of  lands  by  military  service,  directly  of  the 
king,  owned  no  superior  but  the  king :  they  were  called  the 
king's  tenants  in  eapite,  or  in  chief;  and,  from  the  words  in 
^e  act  of  homage,  by  which  each  declared  himself  to  be  the 
e,  rhomme,  or  (in  law  Latin)  baro,  of  the  king,  they  ac- 


>  IdU]etoii,64 

*  A  deritatire  from  fuicre^  to  follow, — ^henoe  *  Buiton.* 

*  See  <  Modus Tenendi  ParliAmentum*  (1671),  p.  4.  Selden's  Titles  of 
Honour,  p.  769  et  poH ;  Sir  H.  Bills,  L  146,  and  authorities  there  cited. 
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quired  tbe  appellation  of  Baronet,  or  barons ;  and  tlieir  lands 
were,  in  feudal  pbrase,  held  per  haroniam}  Their  large  pos- 
sessions gave  them  great  power  and  influence  ;  and  the  ez- 
dusive  right  which  thej  enjoyed  of  attending  the  court  or 
council  of  the  king,  and  of  being  consulted  in  his  affairs, 
soon  distinguished  them  into  a  separate  class.  The  barons 
thus  became  a  great  militarj  aristocracj,  whose  nobility 
descended  with  their  estates  to  their  eldest  son,  charged 
with  the  render  of  the  military  services  by  which  the  estates 
were  held.  They  took  rank  afler  the  bishops  and  abbots ; 
and  baron  was  the  only  title  of  nobility  until  the  reign  of 
Edward  III.,  except  that  of  earl,  which  continued,  as  in  the 
Saxon  times,  an  official  dignity  connected  with  the  couib* 
ties.^  They  were  called  Pa/res,  or  Peers,  as  they  were  equal 
to  one  another,  and  all  of  them  liegemen  to  their  chief  lord 
the  king.* 

In  foreign  countries,  when  the  feudal  system  was  first 
introduced,  the  lands, — or,  as  they  were  called  after  homage 
performed,  the  fiefs, — were  not  granted  for  any  certain  or 
definite  time;  neither  were  they  transmissible  to  the  de- 
scendants of  the  vassal,  nor  had  he  power  to  alienate  them. 
But  William  gave  it  a  more  monarchical  character  than  it 
elsewhere  had,  by  the  regulations  he  made  for  subinfeuda- 
tion. He  permitted  his  tenants  in  oapite  to  institute  be- 
tween themselves  and  their  followers  or  dependants,  a  re- 
lation similar  to  that  which  existed  between  the  king  and 
themselves.  They  rewarded  their  captains  and  followers, 
who  had  fought  under  their  banners,  with  portions  of  the 
land  granted  to  them  by  the  king.     They,  like  the  Conque- 

'  It  is  tmoertain  in  what  respect  tenure  per  httroniamj  although  fine- 
quently  mentioned  in  ancient  documents,  differed  from  knight-senrioe. 
Littleton  (who  lived  in  the  reign  of  Heniy  VI.)  in  his  Treatise  of  Tenures, 
speaks  of  tenure  by  knight-servioe,  and  grand  serjeanty,  but  he  does  not 
mention  tenure  by  barony ;  nor  is  it  mentioned  in  the  Act  12  Car.  II. 
c.  24,  which  abolished  the  feudal  tenures.  (Peers'  Report,  Piv.  8,  p.  69.) 

*  Ellis,  on  Domesday  Book,  p.  44. 

*  Madox's  Histoty  of  the  Exchequer,  toL  i.  p.  4. 
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jor,  divided  their  territories  into  two  parts ;  one  of  which 
thej  retained  for  their  own  demesnes,  or  private  proper- 
ty; the  otiier  they  parcelled  out  amongst  their  military 
Mkmars,  to  be  held  by  the  same  service  as  they  were 
liable  to  raider  to  the  king.  This  subordinate  relation  was 
called  BvB^iKPmuBATWV.  It  was  instituted  by  the  same  cere- 
mony of  homage  as  that  between  the  king  and  his  vassal ; 
and  tiie  same  o«^  of  fealty  was  taken  by  the  baron's  vassal  j 
bat  with  the  addition  of  a  clause,  saving  his  paramount 
fealty  to  the  king, — **  saving  the  faith  that  I  owe  to  our 
sovereign  lord  the  king."  The  holders  of  military  fiefs, 
thus  created  in  subinfeudaiaon,  were  called  Vavasours;  and 
tiiese,  in  proportion  to  the  knight's  fees  which  they  held,  as 
▼aviaoriee,  contributed  to  make  up  the  whole  number  of 
kmghts  and  men  to  be  rraidered  to  the  king  by  the  superior 
lard.1  Thus,  aa  the  king  was  lord  to  his  tenants  in  capite^ 
so  they  becaofte  lords, — in  feudal  language,  mesne  or  middle 
\oTiA^ — to  iiie  followers  to  whom  th^  granted  their  lands. 
!nie  laids  00  held  in  subinfeudation  under  each  baron  or 
lord,  became  lordships  or  manors,  in  which  the  lord  or  his 
steward  held  courts-baron,  and  appointed  constables  and 
officefs,  and  at  which,  at  stated  times,  the  tenants  were 
bound  to  attend ;  ^  so  that  every  lordship  or  manor  became, 
in  a  subordinale  degree,  itself  the  similitude  of  the  king- 
dom at  large."'  The  Church  also  granted  out  their  lands 
by  sobiBfeadation,  and  thus  obtained  the  knights  and  men 
tii^  w^e  bound  by  their  tenure  to  raider  to  the  king. 

Lands  held  by  subinfeudation  were  said  to  be  held  me- 
iustelif  of  the  king ;  or  through  the  medium  of  the  baron, 
or  t^iant  in  eopite,  who  held  immediately  of  the  king.  For 
al^iough  no  act  of  homage  passed  between  the  lord's  vassal 

^  Spdman  MtyB  that  the  TaTasour  was  a  degree  above  a  knight. 
Ihey  ED  like  maimer  subdivided  their  lands  among  their  socmen  and 
miHtary  followers.  (Spelman  on  Pariiaments.) 

'  Gilberts  Temires,  Introduction,  p.  10.  Subinfeudation  was  stopped 
by  the  effwt  of  the  Statute,  18  Edward  t.,  cap.  1,  called  the  Statute  of 
Qsw  Aip<effw.— Ko  manot  exists  of  latei'date  than  that  statute. 

o  2 
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and  the  king,  "William  required  from  the  vassal  the  oath 
of  fealty  or  allegiance;  and  thus  he  retained  an  acknow- 
ledgment of  allegiance  which  secured  his  power  even  over 
the  immediate  followers  of  his  nohility.  In  this  respect 
the  policy  of  William  was  more  far-sighted  than  that  of 
feudal  princes  of  the  Continent,  where  the  suh-vasaals  did 
not  swear  allegiance  to  the  lord  paramount;  an  omission 
that,  in  the  course  of  time,  rendered  the  great  feudal  dukes 
and  princes  of  Burgundy  and  Artois,  Provence  and  Brit- 
tany, almost  independent  of  the  Crown  of  France. 

Besides  the  render  of  armed  knights  and  men  incident 
to  lands  held  by  knight-service,  there  were  other  inci- 
dents attached  to  the  feudal  relation,  both  between  the 
king  and  his  tenants  in  capite,  and  between  the  latter  and 
their  tenants.  The  exaction  of  these  soon  led  to  great  op- 
pression ;  and  to  reduce  them  within  fixed  and  reasonable 
bounds,  became  one  of  the  principal  purposes  of  Magna 
Charfca.  They  were  known  as — 1.  Aids;  2.  Belief;  3.  Pri- 
mer-seisin ;  4.  Wardship ;  6.  Marriage ;  6.  Fines  upon  alie- 
nation; 7.  Escheat. 

1.  Aids  were  pecuniary  contributions  which  the  tenant 
was  bound  to  make  on  three  occasions: — to  ransom  the 
person  of  the  lord  if  taken  prisoner ;  to  make  his  eldest 
son  a  knight ;  and  to  marry  his  eldest  daughter,  by  providing 
a  suitable  portion  for  her.  2.  Belief  was  a  composition  or 
fine,  payable  by  the  heir  on  his  coming  into  the  possession 
of  his  land  by  the  death  of-  his  ancestor,  if  he  had  at  that 
time  attained  the  age  of  twenty-one  years.  But  this  was 
chiefly  applicable  to  the  tenants  of  mesne  (or  middle)  lords 
holding  by  subinfeudation ;  and  in  the  case  of  tenants  in 
eapiie  of  the  king,  was  superseded  by — 3.  Frimer-aeisin, 
which  was  incident  to  the  king's  tenants  in  capite  only.  It 
was  the  right  the  king  had,  when  any  of  his  tenants  died 
leaving  an  heir  of  full  age,  to  receive  one  year's  profits  of  the 
lands,  as  a  fine  on  his  succession  to  the  inheritance.  But 
if  the  heir  was  under  twenty-one  being  a  male,  or  under 
fourteen  being  a  female,  the  king  or  lord  was  entitled  to, 
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41%,  the  Wardthip  of  tbe  heir,  and  was  called  Gxiardian  in 
dnvaliy ;  and  until  the  heir,  if  a  son,  attained  twenty-one, 
or  if  a  daughter,  sixteen,  the  guardian  had  possession  of 
the  lands,  and  received  the  rents  and  profits  without  ac- 
eoanting,  hut  maintaining  the  heir  according  to  his  or  her 
rank.  When  the  heir  came  of  age,  if  he  was  a  tenant  in 
eapite  of  the  Crown  for  a  knight's-fee,  he  received  the  order 
of  knighthood,  which  he  was  compellable  to  receive  or  to 
paj  a  fine  to  the  king.  5.  Marriage  was  the  right  to  dis- 
pose of  the  infant  in  marriage.  If  the  lord  tendered  the 
infimt  a  suitable  marriage  and  it  was  refused,  the  lord  was 
entitled  to  the  value  of  the  marriage,  or  as  much  as  any  one 
would  give,  or  a  jury  assess  for  the  alliance ;  and  if  the 
infimt  married  without  consent,  double  the  value  of  the 
marriage  was  forfeited  to  the  lord.  6.  Fines  upon  alienation 
were  payable  to  the  lord  whenever  the  tenant  alienated  his 
land  to  another.  These  were  payable  only  by  the  king's 
tenants  in  eapite,  who  could  not  alienate  their  lands  without 
the  king's  license.  7.  Escheat  was  the  dissolution  of  the 
tenure,  and  the  return  of  the  land  to  the  lord  if  the  tenant 
died  without  heirs,  or  if  his  blood  became  corrupted  through 
the  commission  of  treason  or  felony. 

Besides  the  tenure  by  knight-service  there  was  a  tenure 
in  which  the  lands  were  held  immediately  of  the  Crown, 
ealled  Tikubb  by  Sebjeaktt.  This  was  of  two  sorts, — 
Grand  Seijeanty  and  Petit-Serjeanty.  Instead  of  the  render 
of  armed  knights,  the  render  for  Grand-Serjeanty,  which 
was  a  military  tenure,  was  the  performance  of  some  ser- 
▼ioes  immediately  to  the  king,  as  to  carry  his  standard,  to  be 
his  marshal  or  constable,  his  butler,  chamberlain,  or  some 
great  officer.  The  services  of  Petit-Serjeanty  were  of  an  in- 
ftrior  kind,  and  it  was  not  a  military  tenure,  but  a  tenure 
in  socage. 

I^nd  held  in  Socage  comprised  such  of  the  demesnes  of 
the  Crown,  or  of  a  baron  or  lord,  as  they  had  granted  or 
parted  with  for  other  considerations  than  those  of  mili- 
♦■'J  seryices,  such  as  rents  in  money  or  in  produce.    It 
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was  devoted  to  husbandly,  imd  cultirated  by  Boemen,  or 
husbandmai,  from  whence  it  probaMj  took  its  name.^  The 
proprietors  of  these  lands  were  freeholders ;  and  the  te- 
nure was  hereditary  on  the  condition  of  xmjing  the  rent  in 
monej  or  in  kind,  reserved  bj  the  lord  when  the  land  was 
granted.  Lands  held  in  socage  were  not  subject  to  the  pre* 
rogatives  of  wardship,  marriage,  and  relief,  but  were  deli- 
rered  at  the  death  of  the  owner  to  the  heir  if  of  age,  if  not^ 
to  his  guardians. 

There  were  also  tenants  of  the  king's  and  lord's  de- 
mesnes, who  were  merely  occupiers  of  land ;  holding  at  will^ 
or  at  most  for  life,  or  for  years,  but  without  any  hereditary 
right.  These  were  called  villein-tenants  of  the  lordship  or 
manor;  such  as  afterwards  became  Coptholdsbs,  or  te- 
nants by  Copy  of  the  Rolls  of  the  Manor-Court  or  Court- 
Baron.  The  terms  of  their  tenancies  were  recorded  by  the 
lord's  steward  on  the  roll,  a  copy  of  which,  signed  by  the 
steward,  was  the  tenant's  proof  of  his  tenancy.  Copyholds 
in  time  became  hereditary,  subject  to  the  performanee  of 
the  customs  of  the  manor,  and  payment  of  JBnes  to  the 
lord. 

There  were  also  tenants  by  BuBeiLOB-TsNURB,  which  was 
a  tenure  in  socage.  These,  under  the  names  of  Cives  and 
Burgenses,  were  the  holders  of  tenements  in  cities  and  bo- 
roughs, under  the  Crown  or  the  lord  of  the  borough,  by 
certain  rents  or  services  according  to  the  custom  oi  the 
several  cities  or  boroughs  to  which  they  belonged.^  The 
cities  and  boroughs,  after  the  Conquest,  became  part  of  the 
demesne  of  the  Crown ;  but  many  of  them  w^re  afterwards 
granted  to  the  barons,  who  became  lords  of  the  boroughs.^ 

The  adoption  of  the  feudal  system  was  accompanied  by  a 

1  Spelman,  on  Parliaments. 

»  Peers'  Report,  vol.  i.  p.  83. 

>  It  may  be  interesting  to  see  the  names  of  the  cities  and  boronghB 
which  existed  at  the  time  of  the  Conqaest;  London,  Winchester, 
Abingdon,  and  a  few  others  are  not  mentioned  iu  Domesday  Book, 
having  been  omitted,  aa  is  supposed,  because  charten  of  imrennUy  bad 
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foirej  of  bU  tke  landed  property  of  the  kingdom.  That 
nurey  was  recorded  in  Domenday  Book,  the  most  ancient 
record  of  the  kingdom,  and  still  preserved  in  almost  its 
original  fireshness  and  beauty  of  manuscript.  It  was  made 
bj  ord^  of  the  Conqueror,  and  was  finished  in  1086.  It 
contains  a  survey  or  description  of  the  lands  of  the  king- 
dom,— except  those  of  the  northern  counties  of  Northum- 
heriand,  Durham,  Cumheriand,  and  Westmoreland, — with 
ihe  names  of  the  known  immediate  t^iants,  or  tenants  i» 
tapUe^  of  the  Crown,  by  whom  the  lands  were  held.  By  this 
survey  and  book  an  exact  knowledge  of  the  lands  of  the 
Crown  was  obtained.  It  furnished  the  sovereign  with  the 
means  of  ascertaining  the  military  strength  of  the  country, 
and  of  regulating  the  taxation.  It  also  became  authorita- 
tive on  any  questions  that  arose  as  to  the  title  to  lands,  it 
being  required  that  judgment  should  always  be  given  in 
aceordance  with  its  contents.' 
The  feudal  relatiinis  thus  established  between  the  king 

beoD  gmted  to  them,  or  beoMue  they  had  oompouided  tot  all  duei 
and  cmtoma.  The  followhig  citiea  and  huijg^  are  mentioned,  with  the 
eoTTioee,  duurgee,  aod  costomi  to  which  they  were  liable :— (Kelham's 
Bometday  Book  lUurtrated,  p.  430 ;  Ellis,  yoL  i.  p.  190.) 


Bow. 

Oniterbaxy. 

SoBiMgr. 

Shaftesbmy. 

Taunton. 

Hertford. 

Huntingdon.  Derby. 
Northampton.  Lincoln. 
Leicester.        Stamford. 

Norwich. 

Tarmouth. 

Thetford. 

Lewee. 

BiM^ingfaam. 
Oxfixrd. 

Wsrwick. 
Stefford. 

TorhMy. 
Grantham. 

Ipswich. 
Bunwioh. 

WaHmgfard. 
Borehester. 

Woroefter. 
Penhore. 

Bhiewsboiy. 
Chester. 

Louth. 
Meldana  (now 

Bnuport. 
WaidiaBi. 

Hevefora. 
Ounbridge. 

TheWiohes. 

Maldon). 
Cok^ester. 

'  SQis,  p.  848. — ThA  Saxon  chronicler  gives  a  curious  history  of  this 
forvsf: — '^The  King  had  a  large  meeting  and  rery  deep  consultation 
with  hie  eouncQ  about  this  land,  how  it  was  occupied,  and  bj  what 
sort  of  men.  Hien  sent  he  his  men  all  over  England  in  each  shire, 
^*'*"ymfTft^^'"g  them  to  find  out  *how  many  hundreds  of  hydes  were  in 
the  shire,  what  land  the  king  himself  had,  and  what  stock  upon  the 
lands ;  or  what  dues  he  ought  to  have  by  the  year  from  the  shire.' 
JJso  he  commissioned  them  to  record  in  writing,  *how  much  land 
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and  his  chiefs  supplied  him  with  men  and  arms,  but  the 
money  and  provisions  necessary  for  war  were  provided  by 
taxation  of  the  people.  The  demesnes  of  the  Crown,  and 
the  aids  and  reservations  which  flowed  from  the  feudal 
lands,  afforded  means  sufficient  for  ordinary  occasions ;  but 
when  extraordinary  expense,  such  as  that  of  war,  was  to 
be  incurred,  "William  possessed  and  exercised  the  power  of 
Tallage,  which,  under  the  name  of  Taille,  was  incident  to 
the  feudal  system  on  the  Continent, — taxation  undefined 
in  amount,  but  bounded  by  a  custom  that  it  should  be  rea- 
sonable. The  tenants-in-chief  of  the  Crown  were  exempt 
from  tallage,  because  they  were  bound  by  the  tenure  of 
their  land  to  serve  as  soldiers.  But  all  those  landholders 
who  were  exempt  from  military  service,  including  the  te- 
nants of  the  king's  demesnes, — ^the  burgage-tenants  of  the 
king's  cities  and  boroughs, — the  villein-tenants  of  the  king, 
— and  the  holders  of  all  lands  of  socage-tenure,  were  liable 
to  tallage.  The  king  also  increased  his  revenue  by  levy- 
ing duties  on  imports  and  exports,  which  were  often  ex- 
tended by  the  mere  power  of  the  Crown,  especially  on  im- 
ports and  exports  by  foreign  merchants.^ 

The  ancient  Germans  and  our  Saxon  ancestors,  as  we 
have  seen,  enjoyed  the  right  of  meeting  and  advising  their 
king  in  councU;  so,  in  all  countries  where  the  feudal 
system  has  been  established,  a  national  council,  under  the 
names  of  States-General,  Cortez,  the  Grand-Assize,  or  Par- 
liament, gpradually  arose.  The  Conqueror  and  his  succes- 
sors had  assemblies  differently  constituted  under  the  names 

his  arohbiflliops  had,  and  his  diocesan  bishops,  and  abbots,  and  earls ;' 
and  though  I  may  be  prolix  and  tedious,  *what  and  how  mnch  each 
man  had  who  was  an  oocapier  of  land  in  Eng^d,  either  in  land  or 
in  stock,  and  how  much  money  it  were  worth.'  So  very  narrowly  in- 
deed did  he  commission  them  to  trace  it  out,  that  there  was  not  a  single 
hide,  nor  a  yard  of  land,  nay,  moreorer  (it  is  shameful  to  tell,  though 
he  thought  it  no  shame  to  do  it,)  not  even  an  ox,  nor  a  cow,  nor  a 
swine  was  there  left  that  was  not  set  down  in  his  writ."  (Saxon  Chro- 
nicle, p.  299.) 
*  Peers'  Beport,  vol  i.  p.  26. 
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of  Ooneiliumy  Magnum  Qmcilium,  and  Commune  Concilium, 
The  first  was  the  cotmcil  of  confidential  adyisers,  or  mi- 
nisterB.  These  consisted  of  the  Chief  Justiciar,  the  Coa- 
stable,  the  Mareschal,  the  Steward,  the  Chamberlain,  and 
the  Chancellor.  The  Chief  Justiciar  was  the  highest  in 
rank.  He  was  generally  a  high  hereditary  baron,  and  next 
to  the  king  himself,  he  was  chief  in  power  and  authority. 
When  the  king  went  beyond  sea  the  justiciar  governed  the 
realm,  like  a  viceroy.  He  also  presided,  next  to  the  king, 
in  the  king's  chief  or  sovereign  court  of  justice,  called  the 
Aula  Begis,  or  Curia  Begis.  It  assembled  three  times  a  year 
at  whatever  place  the  King  held  his  court,  at  the  great  feasts 
of  Easter,  Whitsuntide,  and  Christmas,  and  sometimes  also 
at  Michaelmas.^ 

The  Great  Council  and  Common  Council  were  for  more 
general  purposes.  In  early  documents  after  the  Conquest, 
tiie  persons  summoned  to  them  are  described  as  magnate* 
or  proceree,  and  sometimes  by  the  word  Barones.  Some- 
times, instead  of  these  general  terms,  the  several  ranks  of 
ihe  Assembly  are  given, — as  archbishops,  bishops,  abbots, 
priore,  earls,  and  barons.  It  is  supposed  that  these  As- 
semblies exercised  certain  legislative  functions;  but  what 
tticy  were,  or  to  what  extent  the  Assembly  was  permitted 
to  control  the  authority  of  the  King,  the  most  learned  in- 
quiry has  been  unable  to  discover.^ 

By  means  of  the  various  sources  of  income  before  de- 
scribed, William  acquired  great  riches  and  power,  and  his 
chieftains  also  were  enriched  and  ennobled.  They  erected 
easUes  on  their  demesnes,  living  in  them  as  garrisons,  at  the 
same  time  oppressing  the  people  and  protecting  themselves 
from  their  vengeance ;  so  that,  although  they  proved  a  curb' 
to  the  king,  they  were  over  their  vassals  quot  domini,  tot 
(grannie  By  the  end  of  William's  reign  almost  all  the  lands 
of  the  old  Saxon  proprietors  had  been  confiscated,  and  them- 

^  Ma4ox*s  History  of  the  fizchequer,  vol.  i.  p.  81. 
'  Peers'  Beport,  rd.  i.  p.  27.  '  Chronicon  de  Dunstable. 
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selves  driven  out  of  the  country,  or  reduced  to  great  poverty, 
A  large  part  of  the  Saxon  population,  above  the  state  of 
actual  slavery,  were  in  the  condition  of  farmerp,  or  labourers 
and  handicn^men.  The  city  of  London  and  almost  all  the 
principal  cities  and  boroughs  were  in  the  hands  of  the 
king.^  Yet  there  was  peace  and  safety  in  the  land.  Wil- 
liam, through  his  justiciars,  or  judges,  exercised  the  sternest 
justice ;  crimes  were  severely  punished ;  and  the  repression 
of  outrage  and  crime  was  so  complete,  that  it  was  boasted 
that  a  man  could  faravel  with  gold,  unprotected,  throughout 
the  land,  without  fear  of  robbery  or  injury.^ 

The  Norman,  or  French,  language  was  adopted  for  the 
laws  and  legal  proceedings,  and  was  used  generally  by  the 
higher  classes.  The  main  body  of  the  people  was  still  Anglo- 
Saxon  ;  they  retained  the  use  of  the  Saxon  language,  and 
they  made  the  restoration  of  the  laws  of  Edward  the  Con- 
fessor the  chief  object  of  their  petition  and  desire.  The 
Normans  were,  however,  considerable  in  numbers ;  and  with 
the  almost  exclusive  possession  of  the  landed  property,  and 
of  the  favour  of  the  Conqueror,  they  had  the  chief  influence 
in  the  country.* 

If  we  test  the  power  of  the  Conqueror  by  the  theoretic 
principles  of  government,  we  find  that  his  sovereignty  was 
not  absolute.  His  executive  authority  was  perhaps  entire, 
but  his  legislative  power  was  restrained  by  the  Council  <^ 
Barons.  If,  in  the  plenitude  of  the  Conqueror's  sovereignty, 
the  interposition  of  the  Council  was  often  merely  formal, 
yet  the  principle  of  control  was  recognized ;  so  that  in  this 
reign — perhi^s  the  culminating  point  of  monarchy  in  Eng- 
land, when  it  was  least  opposed  by  rival  powers — the  king 
did  not  govern  absolutely  and  despotically ;  and  to  William 
might  have  been  applied  the  constitutional  language  of 
Fortescue: — "A  king  of  England  cannot,  at  his  pleasure, 
make  any  alterations  in  the  laws  of  the  land,  for  the  nature 

*  Peers*  Beport,  vol.  L  p.  51. 

'  Palgraye's  Commonwealth,  f  oL  L  p.  288. 

>  Idem^  ToL  L  p.  26. 
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cf  his  gOTcniment  is  not  only  regal,  but  political;  nor 
u  liui  the  sort  of  g^ovemment  which  the  civil  laws  point 
out,  when  thej  declare  *  Quod  principi  placuit,  legis  habet 
rigorem."** 

1  ForteMme,  De  Iimidibas  Legum  AngluD;  Lord  Ghief-JuBtioe  ot 
the  King's  Bench,  fcemp.  fiemy  YL  See  HaUam's  Middle  Agee,  toL  ii 
p.  284. 
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Charters  of  Liberties. — ^William  Bofds. — Henry  I. — Charters  granted 
by  him. — No  LegialatiTe  Assembly  in  his  reign. — Stephen. — Henry  H. 
— Separation  of  the  Clei^  from  the  Laity. — Constitutions  of  Cla- 
rendon.— New  Laws. — Ireland  united  to  the  Crown  of  England. — Bi- 
chard  I. — Charters  to  Boroughs. — Effect  of  the  Crusades. — Growth 
of  National  Property. 

Although  by  the  Conquest  Monarchy  was  placed  in  the 
ascendant,  and  power  little  less  than  absolute  centred  in  the 
Conqueror,  yet  the  genius  of  the  Saxon  polity  could  not  be 
repressed,  and  the  aristocratic  principle  gradually  assumed 
a  controlling  influence. 

The  moderating  influence  of  the  aristocratic  class  was 
shown  by  the  concession  of  their  demands,  or  petitions,  in 
the  form  of  charters  from  the  sovereign,  such  charters  hav- 
ing the  name  of  Charters  of  Liberties.  These  were  in  the 
nature  of  compacts  between  the  Crown  and  its  immediate 
tenants,  the  barons ;  the  Crown,  on  its  part,  granting  ex- 
emption from  its  oppressive  prerogatives,  as  they  affected 
the  barons,  and  through  them  subordinately  favouring  the 
body  of  the  people.  There  is  extant  what  is  considered  to 
be  a  copy  of  such  a  charter,  issued  by  the  authority  of  the 
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GoDqtieror,  by  which  he  granted  that  ''omnes  liberi  ho- 
minef},"  or  the  freehold  tenants  by  military  servioe,  should 
hold  their  lands  free  from  unjust  exactions  and  from  all  tal- 
lage ;  and  in  which  the  existence  of  "  the  Common  Council 
of  the  whole  kingdom"  is  made  apparent,  for  it  is  referred 
to  as  conyened.  This  charter  is  supposed  to  make  a  dis- 
tinction in  the  legislative  acts  of  the  sovereign, — ^between 
those  which  imposed  charges  on  the  people,  and  those 
which  applied  to  the  general  law.  In  the  former  cases,  it 
is  supposed  that  the  consent  of  the  barons  in  council  was 
necessary ;  in  the  latter,  that  the  king  had  independent  au- 
thority. In  this  charter  the  King,  as  a  concession  to  the 
people,  oommuided  that  in  addition  to  the  laws  which  he 
had  decreed,  those  of  Edward  the  Confessor  should  be  ob- 
served.* 

William  Butfs,  the  second  son  of  the  Conqueror,  al- 
though he  obtained  the  throne,  in  1087,  against  the  right  of 
his  elder  brother  Eobert,  was  arbitrary  and  tyrannical ;  and 
no  trace  can  be  found  of  any  charter  or  concession  to  the 
barons  or  to  the  people,  or  of  any  legislatiye  assembly  in 
his  reign.* 

HsKRT  THE  FiBST,  the  Couqucror's  youngest  son,  seized 
the  crown,  in  1100,  after  the  death  of  his  brother  William 
Sofas,  and  whilst  his  elder  brother  Eobert  was  absent  at 
tiie  Crusades.  He  caused  himself  to  be  immediately  crowned ; 
and,  to  give  validity  to  his  title  and  to  gain  the  goodwill  of, 
the  people,  he,  after  his  coronation,  and  in  the  first  year 
of  his  reign,  issued  a  charter,  which  states  that  he  had 
been  crowned  with  the  consent  of  the  Common  Council  of 
Barons,  "  Communi  Concilio  Baronum  Segni  Anglie  corona- 
turn."  This  charter  makes  some  concessions  to  the  Church, 
in  regard  to  the  enjoyment  of  its  revenues.  It  then  declares 
that  ^  omnes  male  consuetudines,"  by  which  the  kingdom 
had  been  oppressed,  should  be  taken  away.    It  makes  con* 

^  Bjmw'B  FcBdem  (Beoord  CommissioiierB*  edition,  1816),  toL  L  p.  l. 
Peers'  Bqxyrt,  voL  L  p.  29. 
'  Peen'  Beport,  voL  i.  p.  36. 


88  BTEPHSir.  [oh.  it. 

eessicmfl  to  ihe  barons,  bj  providing  tbat  on  the  death  of 
any  baron  who  held  lands  of  the  king,  the  heir  should  re- 
deem the  land  bj  a  just  and  lawful  relief,  or  payment  of  a 
fixed,  in  lieu  of  an  indefinite  and  arbitrary  sum  of  money ; 
and  he  extended  that  advantage  to  those  who  held  lands  of 
the  barons,  in  regard  to  the  relief  they  were  liable  to  pay 
to  their  lords.  He  also  released  the  barons  from  certain 
money-payments  and  works,  described  by  the  words  ''gilda" 
and  ''opera;"  and  having  thus  relinquished  the  power  of 
imposing  such  charges,  he  in  effect  surrendered  the  power  of 
the  Crown  to  impose  taxes  oa  the  most  <^ulent  portion  of 
its  subjects  without  their  consent.  But  l^e  tenants  of  the 
king's  demesnes  were  not  by  this  charter  exempted  from 
liability  to  taxation  by  tallage ;  and  the  principal  cities  and 
boroughs,  being  part  of  his  demesnes,  derived  from  it  no 
exemption  from  arbitrary  taxation.  Th&ce  is  in  this  char- 
ter a  clause  by  which  the  king  restores  to  the  people  the 
laws  of  King  Edward,  with  such  emendations  as  his  father 
(the  Conqueror)  had  made  in  them  with  the  consent  of  his 
barons.^ 

When  the  purpose  of  issuing  this  charter  was  served,  it 
fell  into  disuse ;  the  grievances  it  pretended  to  redress  were 
still  continued;  and  the  royal  authority,  in  all  those  par- 
ticulars, was  again  unrestrained.'  There  is  no  proof  that 
Henry  ever  convened  any  aesembly  for  legislative  puiposes. 
Historians  mention  that  the  great  men  assembled  to  assist 
the  King  in  his  invasion  of  Normandy,  when  he  defeated 
his  brother  Bobert,  and  made  him  prisoner ;  and  on  ano- 
ther occasion,  when  the  Eling  required  his  subjects  to  swear 
allegiance  to  his  daughter  Matilda,  as  his  successor ;  but 
there  is  no  record  or  proof  of  any  legislative  assembly.* 

Stsphsk  acquired  the  crown,  in  1135,  on  ihe  dbath  of 
Henry  I.,  by  the  treachery  of  the  clergy  and  barons,  who  had 
sworn  allegiance  to  Matilda.  He  issued  two  charters  in  the 
beginning  of  his  reign,  in  the  first  of  which  he  founds  his  title 

*  Matthew  Paris,  p.  65.    Peen*  Beport,  voL  i.  p.  38. 

'  Peen'  Beport^  voL  L  p.  88.  >  Peers*  Beport,  vol  i  p.  d6. 
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to  the  throne  on  election  :  '*  Dei  grati^  assensu  cleri  et  populi, 
in  Begem  Anglorum  eleetus."  The  second  charter  contains 
a  general  confirmation  of  the  charter  of  Henry.  But  the 
reign  of  Stephen  was,  almost  from  the  beginning,  a  scene  of 
tamuh  and  trouble,  and  from  the  fourth  year  of  his  reign 
the  accustomed  assemblies  of  even  the  Curia  Begis  ceased. 
In  sueh  a  reign  it  cannot  be  expected  that  constitutional 
kv  should  have  advanced.  These  disorders  were  at  length 
mitigated  bj  the  conyention  between  Stephen  and  Henry, 
Duke  ci  Normandy,  by  which  it  was  agreed  that  Stephea 
should  enjoy  the  crown  during  his  life,  and  that  Henry, 
ihe  son  of  Matilda  by  her  second  husbimd,  Geoffirey  Flan^ 
tagenet.  Earl  of  Anjou,  ehould  succeed  to  the  throne,  which, 
by  the  death  of  Stephen,  he  soon  ntter  did.^ 

Hbkbt  ths  Secokd,  considered  as  the  restorer  of  ike 
Saxon  dynasty,  ascended  the  throne  in  1154.  He  was  a 
aum  (^  great  abilities ;  and  he  made  some  important  changeo, 
in  the  general  law  of  the  realm,  and  in  the  administration 
of  jnatice.  But  the  distinguishing  feature  of  his  reign  is 
the  eoniest  which  arose  between  the  lay  and  ecdesiastical 
powen,  between  the  king  and  the  clergy.  The  lay  and 
eedeaiaatical  jurisdictions, — which  under  the  Saxon  goTeni*- 
mrait  were  peaceably  combined  in  the  same  courts,  where 
the  iHshc^  and  earl  sat  togeth^  to  administer  civil  and 
ecdesiaetical  jusiace, — had,  since  the  Conquest,  become  com- 
^elely  separated;  and  the  dergy  held  themselves  in  no 
ease  amenable  to  any  but  eoclesiastical  authority.^  They 
were  backed  in  their  xepadiaticm  of  lay  authority  by  the 

>  Peen'Report,ToLLp.42.  ''Under  the  tiiri>iileiit  and  miserable  reign 
•f  Staphm,  naHher  gofemment  nor  laweutted  in  Bngland.  Tba  sealm 
WW  aatinij  givwi  qp  to  Tyolenee :  e^ery  powerful  man  built  his  caetle, 
vfaidi  became  a  den  of  robbers ;  the  towns  and  the  open  countiy,  the 
detgr  and  the  peasantry,  all  suffered  equally  from  spoil  and  n^ine; 
pestOenoe  and  fiuniae  swept  away  the  people,  and  the  labours  of  agri- 
odtaTO  were  abandoned  in  despair.  Such  tilings  (continue  the  Monks 
•f  ^terborm^)  did  we  mxSeae  ior  nineteen  yearn  for  our  sins.'*  (fiwm 
Ohneiole,  ▲.!>.  1137.) 

«  Peers*  Beport,  voL  Lp.  48. 
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power  of  the  Pope,  which  was  now  at  its  height.  The 
Popes,  by  their  legates,  presided  in  all  ecclesiastical  coun- 
cils ;  they  were  appealed  to  in  all  controversies  concerning 
religion  or  church  discipline ;  and  they  maintained  the  pre- 
tended rights  of  the  Church,  against  what  they  designated 
as  the  usurpations  of  kings  and  princes.^ 

The  separation  of  the  clergy  from  the  laity  in  the  same 
commonwealth  produced  evil  consequences,  by  removing 
from  the  sovereign  power  a  large  and  influential  body  of 
men.  Henry  resolved  to  repress  these  clerical  distinctions, 
and  to  bring  the  clergy  under  the  law  of  the  land ;  exemp-  r 
tion  from  which  was  carried  so  far  as  to  shield  them  from  ) 
punishment  for  crimes,  even  of  the  deepest  dye.  To  assist 
him  in  his  scheme,  he  raised  up  the  celebrated  Thomas  k 
Becket  to  be  Archbishop  of  Canterbury,  and  Primate  of 
England ;  expecting  from  his  gratitude  and  his  loyalty  full 
co-operation  in  carrying  out  the  design.  A-Becket  was 
the  first  native  archbishop  since  the  Conquest,  but  he  was 
no  sooner  elevated  to  the  dignity  of  primate,  and  possessed 
of  the  power  and  influence  of  that  high  office,  than  all  his 
Bubmissiveness  ceased,  and  he  became  the  chief,  if  not  in- 
deed finally  the  only  opponent  of  the  purposes  of  the  Idng.^ 
This  contest  produced  the  CoHSTixiTTioirs  or  Clabsnbon  :  V 
they  were  made  in  an  assembly  of  the  archbishops,  bishops, 
and  clergy,  and  the  earls,  barons,  and  proceres'  of  the  king- 
dom, convened  by  King  Henry  at  his  palace  or  manor  of 
Clarendon,  in  Wiltshire,  in  the  year  1164,  and  the  tenth 
year  of  his  reign.  These  ordinances  are  sixteen  in  number : 
they  are  in  the  form  of  a  declaration  and  recognition  of  the 
prerogatives  of  the  king,  which  the  archbishops  and  clergy 
engaged  to  hold  and  observe.     So  far  as  these  ordinances 

^  MoBheim*8  Ecclesiastical  Historj,  vol.  iL  p.  403. 

'  See  Littleton's  Heniy  IT.,  vol.  ii.  book  8,  p.  354. 

>  The  *  prooeres  regm '  are  supposed  to  include  the  justiciar,  chan- 
cellor, justices,  and  other  officers  of  the  king,  who  appeared  to  have 
been  always  considered  as  (official)  members  of  the  Ghreat  Council. 
(Peers'  Report,  voL  L  p.  46.) 
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haye  left  their  traces  on  the  constitution  of  the  present 
daj^  thej  provided  that  all  suits  concerning  the  advowsons 
of  churches,  and  all  clerks  accused  of  crime,  should  be  pro- 
secuted in  the  civil  courts ;  and  they  mitigated  the  power 
of  excommunication  and  prosecution  in  ecclesiastical  courts, 
possessed  by  the  clergy.  They  enacted  that  all  appeals  in 
spiritual  cases  should  be  carried,  after  their  passage  through 
the  successive  ecclesiastical  courts,  to  the  king ;  and  should 
be  carried  no  further,  (in  other  words,  to  the  Pope  of  Bome,) 
without  his  consent.  They  provided  that  the  archbishops, 
bishops,  and  other  spiritual  dignitaries,  should  be  regarded 
as  barons  of  the  realm,  and  be  subjected  to  the  duties  be- 
longing to  their  rank ;  and  they  were  required,  like  other 
barons,  to  attend  the  Curia  Begis,  until  the  court  exercising 
criminal  jujrisdiction  should  proceed  to  judgment  of  loss  of 
limb,  or  death.  They  also  provided  that  the  revenue  of 
vacant  sees  should  belong  to  the  king ;  that  the  chapter,  or 
such  of  them  as  he  pleased  to  summon,  should  sit  in  the 
king's  chapel  till  they  made  a  new  election  to  supply  a  va- 
cancy, with  his  consent ;  that  the  bishops  elect  should  do 
homage  to  the  Crown ;  that  the  clergy  should  no  longer 
pretend  to  the  right  of  enforcing  payment  of  debts  con- 
tracted by  oath  or  promise  ;  and  should  leave  their  lawsuits, 
equally  with  others,  to  the  civil  courts.^ 

Notwithstanding  Henry's  subsequent  difficulties  with  the 
Pope  and  his  legates,  which  arose  out  of  the  murder  of 
Thomas  ^  Becket,  he  contrived  to  maintain  the  Constitu- 
tions of  Clarendon  in  force  during  his  life ;  and,  with  the 
advice  or  assistance  of  his  justiciary  Glanvil,  he  made 
many  new  laws,  by  which  he  modified  or  changed  the  Anglo- 
Saxon  jurisprudence,  and  acquired  the  reputation  of  being 
the  founder  of  the  Common  Law.  He  enacted  severe  laws 
against  robbery,  murder,  ^Ise  coining,  and  arson ;  and  or- 
dained that  these  crimes  should  be  punished  by  amputa- 
tion of  the  right  foot.     Pecuniary  commutation  for  crimes 

»  Brady's  Hifltory  of  England  (1686),  Appendix,  p.  882.    Hume's 
Hisioiy,  ToL  L  eh.  8. 
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was  thus  in  effect  abolished;  and  Henry  discouraged,  al- 
though he  did  not  supersede,  trials  by  ordeal,  and  duel 
or  battle,  which  had  been  introduced  by  the  Conqueror. 
He  admitted  the  accused  to  challenge  a  trial  by  an  assize 
or  jury  of  twelve  freeholders.^  He  divided  the  kingdom 
into  four  circuits  or  districts,  and  appointed  itinerant 
justices  to  trav^  the  circuits,  and  to  hold  courts  within 
them  for  the  decision  of  suits.  These  justices  were  invested 
with  great  power  and  authority ;  they  determined  pleas  oi 
the  crown,  and  common  pleas,  in  like  manner  as  the  jus- 
tices of  the  Curia  Eegis ;  they  also  assessed  tallages  and 
aids  upon  the  king's  demesnes.'  To  curb  the  oppressions 
of  the  barons,  and  to  remove  the  obstacles  which  they  op- 
posed to  the  administration  of  justice,  the  King  caused  their 
castles  to  be  demolished.  He  also  made  a  very  important 
change  in  military  tenures,  by  commuting  the  military  ser- 
vice of  the  barons  for  money ;  which,  under  the  names  of 
escuage,  scutage,  or  shield-money,  was  levied  on  the  baronies 
and  knight8*-fees,  in  lieu  of  the  render  of  knights  and  men. 
He  took  advantage  of  the  zeal  for  the  Crusades  to  levy  a 
tax  on  the  movable  or  personal  property  of  his  subjects, 
nobles  as  well  as  commoners,  and  clergy  as  well  as  laity ; — 
and  thus  laid  down  a  precedent  of  equid  taxation,  which  be- 
came a  fundamental  principle  of  the  constitution.' 

This  prince  subdued  Ireland,  and  annexed  it  to  the  En- 
glish crown,  his  title  being  confirmed  by  grant  from  the 
Pope.  So  dreaded  was  the  power  of  the  Pope  to  excommu^ 
nicate  princes,  that  even  this  high-spirited  monarch,  for  the 

*  "Although  Henry  II.  was  not,  in  Btrictness,  the  inventor  of  the 
Hgal  constitution  which  suooeeded  to  the  Anglo-Saxcm  polity,  yet '  trial 
by  the  country  *  owes  its  stability,  if  not  it«  origin,  to  his  jorisprudence.** 
(Palgrave's  Commonwealth,  voL  L  p.  248.)  Lord  Littlet<m  writes,  ^  Tho 
first  introduction  of  trial  by  juiy,  in  causes  relating  to  the  title  of  land, 
which  before  had  been  tried  by  duel,  is  ascribed  to  Heniy  II.,  and  may 
well  be  esteemed  a  principal  gloiy  of  his  reign."  (Life  of  Henry  IL, 
T<A,  iii  p.  284.) 

•  Hadoz's  Exchequer,  voL  i.  pp.  122-126. 

'  Brady's  History,  p.  844.    Hume's  Histoiy,  voL  i.  oh.  9. 
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ptrt  he  took  in  the  murder  of  Thomas  k  Becket,  did  penance 
hj  walking  harefoot  to  the  tomb  of  the  ''holy  martyr,"  at 
Canterfoiuy,  there  submitting  to  be  whipped  on  his  bare 
bick  by  the  monks.  But  uuder  his  tein])oral  goyemment 
Ebghuid  prospered:  it  recovered  from  the  shock  of  the 
NormaD  conquest,  its  commerce  revived,  the  people  became 
■ore  obedient  to  the  kw,  and  the  lower  orders,  particularly 
the  inhabitants  of  cities  and  boroughs,  increased  in  wealth 
and  importancar^ 

BicHABD  I.y  Bumamed  Coeur  de  Lion,  succeeded  his 
fiither,  Henry,  in  1189 :  he  became  infatuated  by  the  Cru- 
mde&j  and  he  devoted  all  his  power  and  energy  to  raise 
money  for  his  expedition  to  the  Holy  Land.  The  nation 
was  not,  in  his  reign,  benefited  by  any  advance  in  constitu- 
tional govOTnment ;  but  its  prosperity  was  increased  by  the 
diffusion  of  property,  as  he  supplied  his  wants,  to  a  large 
extoit,  by  tiie  sale  of  crown  lands,  and  by  grants  of  pro- 
perty and  privileges  to  many  cities  and  boroughs.  Muni- 
dpal  Chuters  began  to  be  granted  in  his  reign,  giving  the 
borough,  often  with  adjacent  lands,  in  perpetuity  to  the 
mhabitants  as  burgesses ;  and  freedom  from  tallage  or  tax- 
ation in  exchange  for  a  perp^ual  fee-fiurm  rent  to  the  king 
or  k»d.  These  charters,  however,  did  not  incorporate  the 
boroughs  as  municipal  corporations,  in  the  modem  sense, 
of  giving  them  a  perpetual  name  and  existence,  with  various 
legal  powers ;  no  such  charter  of  municipal  incorporation 
baving  been  granted  before  the  reign  of  Henry  VI.  ^  but 
they  produced  a  combination  and  common  interest  in  the 

'  Peen'  Beport,  voLL  p.62.  Sir  H.Spelman  eays,  *'But  there  happened 
•boat  this  tiine  a  notable  alteration  in  the  commonwealth :  lords  and 
owners  of  towns,  which  before  manured  their  lands  by  tenants-at-wiU, 
began  now  to  grant  their  estates  in  fee,  and  thereby  to  make  a  great 
anhitade  of  freeholders  more  than  had  been,  who,  by  reason  of  their 
•efsral  interests,  and  being  not  so  absolutely  tied  to  their  lords  as  in 
lonDer  times,  began  to  be  of  a  more  eminent  part  in  the  commonwealth, 
and  more  to  be  respected  therefore  in  making  laws  to  bind  them  and 
tiwir  inheritanoe.'*  (Spelman  on  Parliaments.) 

'  Merewetber  on  Boroughs,  voL  i.,  introduction. 
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inhabitants,  which  led  to  self-govemment,  and  gave  them  the 
means  for  protecting  themselves,  not  only  against  the  en- 
croachments of  the  lord,  but  against  interference  with  their 
trade ;  and  it  was  not  long  before  the  boroughs  obtained 
public  influence  and  importance,  that  could  not  have  been 
acquired  by  individual  residents  in  the  boroughs. 

Monasteries  greatly  increased  during  the  reigns  of 
Henry  I.,  Stephen,  and  Henry  II.  The  author  of  the  "  No- 
titia  Monastica*'  computes  the  number  at  not  less  than 
800 ;  more  monasteries  and  religious  houses  being  founded 
in  the  kingdom  in  these  reigns  than  in  five  hundred  years 
before.^  The  lands  with  which  they  were  endowed  were  held 
by  the  tenure  of  frankalmoigne,  or  firee  alms.^ 

The  absence  of  the  King  during  the  greater  part  of  his 
reign  withdrew  all  attention  from  state  affaire ;  but  the  pro- 
sperity of  the  nation  was  silently  advancing.  Property,  by 
the  course  of  natural  events, — by  marriages  and  deaths,  by 
the  division  of  lands  among  female  coheirs,  by  subinfeuda- 
tion and  sales  (the  latter  greatly  stimulated  by  the  desire  of 
promoting  the  Crusades),  by  forfeitures  and  escheats  and  re- 
grants  from  the  Crown, — became  divided  and  diffused,  and 
the  lands  of  the  kingdom  passed  into  numerous  hands.  The 
industry  of  the  boroughs,  and  the  application  of  it  to  manu- 
factures, produced  or  greatly  extended  personal  property  ; 
and  the  increase  aod  difiiision  of  wealth  prepared  and 
prompted  the  nation  to  demand  the  changes  which  will  be 
described  in  the  next  chapter.' 

^  Littleton's  Henry  II.,  toL  iL  p.  829. 

'  Ellis's  Domesday  Book,  p.  252.  >  Peers*  Beport,  toL  L  p.  32. 
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JiAx^w  Aooainoa  oontrarjto  Primogenitiire. — Loss  of  Normandy. — His 
TasMkbge  to  the  Pope. — Combination  of  the  Barons. — ^Demand  of  a 
Charter. — John  gains  orer  the  Pope. — War  declared. — Conference. — 
Kagna  C%arta. — Its  Form  and  Scope. — libertiee  to  tiie  Church. — 
The  Feudal  Lords  andYassals.— To  Towns  and  Trade.~For  the  Ad^ 
ministratioii  of  Justice. — ^To  Freemen. — ^Its  Constitutional  PrinoipleA 
of  GoTemmeDt. — Security  for  its  Observance. — Charts  of  the  Forest. 
— John's  Death. — Confirmations  by  Henry  III.*-Keligious  Ceremony. 
— ^Edward  I. — Confirmatio  Chartarum. — ^Articuli  super  Chartas. — Sta- 
tutes of  Confirmation. 

JoHK,  on  the  death  of  his  brother  Bichard,  possessed  him- 
self of  the  duchy  of  Normandj,  and  afterwards  of  the  crown 
of  England,  to  the  prejudice  of  Arthur,  Duke  of  Bretagne, 
the  son  of  his  elder  brother,  Geoffrey, — a  proof  that  the  law 
of  primogeniture  in  the  descent  of  the  crown  had  not  taken 
strcmg  hold  of  the  nation,  or  a  design  so  flagitious  would 
not  hare  been  successful 

The  foreign  provinces  held  with  the  duchy  of  Normandy 
were  more  influenced  by  the  law  of  feudal  descent.  They 
eaponsed  the  right  of  Arthur,  and  called  on  Philip  Augustus, 
King  of  Prance,  as  their  paramount  lord,  to  support  the 
rigfatfol  heir.  A  war  followed  between  John  and  Philip,  but 
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it  ended  fatally  for  Arthur,  who  was  delivered  into  John's 
power,  and  afterwards  removed  by  murder  to  give  legal  sanc- 
tion to  John's  occupancy  of  the  throne.  In  a  subsequent 
war  between  the  same  monarchs  Normandy  was  lost,  and 
was  never  afterwards  restored  to  the  crown  of  England. 

The  measure  of  Henry  II.  to  diminish  the  distinction 
between  the  civil  and  ecclesiastical  orders  of  men  in  the  ad- 
ministration of  justice,  and  to  keep  the  kingdom  indepen- 
dent of  the  Pope  of  Eome,  received  a  signal  overthrow  in 
the  reign  of  his  son  John.     In  the  settlement  of  a  dispute 
respecting  the  choice  of  an  Archbishop  of  Canterbury,  in 
which  the  monks  of  Canterbury  had  made  an  election  con- 
trary to  his  own,  John  appealed  to  the  Pope,  who  dismissed 
both  appointments,  and  chose  Stephen  de  Langton  to  be 
the  new  Archbishop.     John  resisted  the  Pope's  decree  with 
great  obstinacy,  and  the  latter  put  him  through  the  suc- 
cession of  coercive  measures  employed  by  that  power  to  re- 
duce refractory  monarchs  to  obedience.   He  placed,  first,  his 
kingdom  under  the  sentence  of  interdict,  which  was  fol- 
lowed by  excommunication,  and  then  by  deposition  from 
his  throne:  the  latter  the  Pope  empowered  and  directed 
the  King  of  Prance  to  carry  into  execution,  by  taking  pos- 
session of  John's  dominions.     John's  opposition,  broken 
down  by  these  means,  was  finally  overcome  by  the  persua- 
sion of  Pandulph,  the  Pope's  legate.     To  obtain  the  with- 
drawal of  the  papal  decrees, — which  his  own  superstition 
and  that  of  all  ranks  of  the  people  invested  with  a  ter^ 
rible  reality,  involving  their  peace  and  happiness,  temporal 
and  etemfd, — and  to  avert  the  French  invasion  then  in  fop. 
ward  preparation, — John  surrendered  his  lordship  of  ire- 
land  and  his  crown  and  kingdom  of  England  to  the  Pope 
and  his  successors,  through  the  medium  of  Pandulph,  basely 
agreeing  to  hold  them  as  vassal  of  the  Church  of  Borne, 
by  the  annual  payment  of  one  thousand  marks.     John  rati- 
fied this  agreement,  by  doing  homage  to  Pandulph  in  the 
submissive  forms  which  the  feudal  law  established  between 
vassals  and  their  liege  lord. 
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These  erents  produced  great  dissatisfaction,  which  was 
heightened  hj  a  sense  of  the  insufficiency  of  the  charters 
granted  hj  John^s  predecessors,  to  remoye  or  moderate  the 
tTnoinoQs  prerogatires,  and  the  exactions  and  impositions, 
whkh  they  professed  to  have  made  illegal.  John's  personal 
conduct  also  towards  his  barons  and  their  fiunilies  increased 
the  general  diaoontent,^  which  at  length  became  so  great, 
that  it  was  reaolred  to  make  an  effort  to  obtain  from  the 
King  a  solemn  and  binding  declaration  of  the  royal  pre- 
rogytives,  and  of  the  lawful  rights  and  liberties  of  the  people. 
The  events  which  led  to  this  resolution  will  be  found  in  the 
wrings  of  the  historians,  in  whose  narratives  we  cannot  fail 
to  be  struck  wit^  the  patriotism,  the  determination,  and  the 
valour  of  the  barons;  to  feel  proud  of  our  ancient  aris- 
toeraey,  and  grateful  for  their  care  of  the  liberties  of  the 
people^  Nor  should  it  be  forgotten  that  the  movement  was 
supported  by  the  dergy ;  it  is  even  said  to  have  originated 
in  the  exhortations  of  the  new  Archbishop,  Stephen  de  Lang- 
ton,  "  a  man,*'  says  Hume, ''  whose  memory  ought  always  to 
be  reelected  by  the  English.''^ 

Cardinal  Langton  was  an  Englishman;  and  whatever 
other  motives  may  have  influenced  him,  it  is  not  improbable 
tint  ^KMe  of  patriotism  were  amongst  them.  It  is  said  that 
he  showed  to  some  of  the  discontented  barons  a  copy  of  the 
charter  of  Henry  I.,  which  he  had  found  in  Canterbury 
Osihedral,  and  encouraged  them  to  insist  upon  a  renewal  of 
it'    For  that  purpose  a  confederacy  was  formed,  which  was 

'  Sir  Walter  Baleigh  givet  the  following  reasons  for  John's  unpopu- 
htitj : — **  Steading  aoouned,  wher^  few  or  none  obeyed  him,  for  his 
■niiflity  vefttted  to  foUow  him  into  Scotland ;  and  he  had  so  gnered  the 
people  by  palling  down  all  the  pales  before  harrest,  to  the  end  his  deer 
■i|^  spoil  the  com ;  and  by  seizing  the  temporalities  of  so  numy  bi- 
AopricB  into  his  hands;  and  chiefly  for  practising  the  death  of  the 
Bake  of  Bretagne,  has  nephew ;  so  as  the  hearts  of  aQ  men  were  turned 
fiom  him."  (The  PrerogatiTe  of  Parliaments  in  England,  by  Sir  W.  Ba- 
h^  I&IO.    Harleian  Miscellany,  voL  ir.  p.  804.) 

'  Home,  di.  iL 

'  Sir  Walter  Bakig^'s  account  is  that  **tiie  Charter  of  Henry  I.  was 
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cemented  by  oaths  taken  by  the  bar^ms,  in  the  pre&eit<^  of 
Langton,  before  the  high  altar  at  St.  Edmond'a  Bury,  on  the 
20th  of  November,  1214.  They  swore  adherence  to  each 
other ;  and  that  if  the  King  refused  to  grant  them  those 
liberties,  they  would  withdraw  themselves  from  fealty  until 
he  should  by  charter,  sealed  with  his  seal,  confirm  all  they  de- 
manded. They  all  agreed  that  they  would  go  to  the  King 
together,  at  Christmas,  to  demand  the  liberties,  and  in  the 
meantime  would  provide  themselves  with  horses  and  arms.^ 
At  the  tim^  appointed  the  confederated  barons  went 
to  the  King  at  Worcester,  where  he  held  his  court,  and 
made  their  demands.  The  King  evaded  them,  and  re- 
quired and  obtained  until  the  following  Easter  to  consider 
them.  He  employed  that  interval  in  gaining  over  the  clergy 
and  the  Pope  to  his  interests.  "  He  gave  up  by  a  charter, 
to  all  the  monasteries  and  cathedrals  in  the  kingdom,  the" 
free  right  of  electing  their  prelates,  reserving  only  the  form 
of  a  conge  d*^re  beforehand,  and  of  the  royal  assent  after- 
wards ;  but  expressly  declaring,  that  if  both  or  either  were 
arbitrarily  withheld  by  the  Crown,  the  election,  notwith- 
standing, should  be  vsklid."  John  transmitted  this  charter 
to  Bome,  where  the  barons  also  sent  ambassadors  to  entreat 
the  Pope  to  support  their  claims.  But  John  outbid  them 
in  the  favour  of  the  Holy  Father,  not  only  by  so  great  a 
concession  of  power  to  the  Church,  but  by  sdso  taking  upon 
him  the  Cross,  and  vowing  an  expedition  to  the  Holy  I^d 
against  the  infidels.^ 

not  published,  but  left  in  deposit  in  the  hands  of  the  Arehbishop  of  Can- 
terbury for  the  time  being,  and  so  to  his  successors.  Stephen  Langton^ 
who  was  ever  a  traitor  to  the  King,  produced  this  charter  and  showed 
it  to  the  barons,  thereby  encouraging  them  to  make  war  against  the 
King."  (PrerogatiTe  of  Ptfliamenta.)  As  the  deposit  of  the  charter 
with  the  Archbishop  of  Oonterbuiy  would  haye  been  in  aooordanoe  with 
the  Anglo-Saxon  custom  of  confiding  records  to  the  caie  of  the  Churchy 
Sir  W.  Baleigh's  account  seems  veiy  like  the  truth. 

*  Brady's  Histoiy,  fol.  L  p.  494. 

'  Blackstone*s  Tracts. — Histoiy  of  the  Charters,  p.  292. 
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The  Pope  sent  letters  to  the  barons,  disapproving  of  their 
endeavour  to  extort  by  force  what  they  should  have  asked 
with  reverence.     But  his  letters  did  not  arrive  until  after 
Easter,  when  the  king  had  engaged  to  give  his  answer  to 
jfche  barons.    They  assembled  at  Stamford,  in  Lincolnshire, 
with  a  numerous  army,  which  was  placed  under  the  com- 
mand of  Bobert  Fitzwalter,  Earl  of  Dunmore,  styling  him- 
self "Marshal  of  the  Army  of  God  and  of  the  Holy  Church 
in  "RngUnd."     From  thence  they  marched  to  Brackley,   . 
near  Oxford,  at  which  city  the  king  was.  The  king,  alarmed, 
sent  to  inquire  the  nature  and  extent  of  the  liberties  de- 
manded.   The  barons  replied  by  sending  him  a  schedule  of 
their  demands.     John  exclaimed  in  his  fury,  with  his  usual 
oath,  "And  why  do  they  not  demand  my  crown  also  ?    By 
God's  teeth  I  will  not  grant  them  liberties  that  will  make 
me  a  slave !"     The  barons  declared  war ;  and  actual  hosti- 
lities were  commenced,  when  the  king  agreed  to  a  confe- 
rence with  the  barons,  to  be  held  at  Bunnymede,  between 
Windsor  and  Staines,  on  the  9th  of  June,  1215. 

The  conference  having  been  adjourned  to  the  15th  of 
June,  was  held  on  that  day.  Articles  or  heads  of  agree- 
ment were  entered  into  by  the  Earl  of  Pembroke  on  behalf 
of  the  king,  and  by  Fitzwalter  on  behalf  of  the  barons. 
They  were  framed  from  the  schedule  of  the  barons,  and  are 
thus  headed :  "  These  are  the  articles  which  the  barons  ask, 
and  which  our  lord  the  king  hath  granted."^  They  were 
afterward?  rendered  into  two  charters,  one  of  which  became 
the  Great  Charter,  the  other  the  Charter  of  the  Forests.^ 
The  barons  having  obtained  the  charters,  did  homage  to  their 
sovereign,  and  the  assembly  was  dissolved.* 

The  great  extent  of  the  liberties  and  privileges  granted 

1  Hie  articleB  are  in  Latin,  and  are  entitled,  **  lata  sunt  capitula,  quce 
Baroues  petunt,  et  Dominus  Bex  ooncedit.''     (Bymer's  Fcedera,  toL  i. 
p.  129.) 
3  Brady's  History,  vol.  L  p.  497. 

'  Blaekstone's  Law  Tracts,  p.  307.  Blackstone  says  that  such  a  num- 
ber of  originaU  was  made  that  one  was  deposited  in  every  county,  or  at 
kast  in  every  diooeee. 

n 
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or  oonfirmed  hy  thia  charter,  and  its  supeiaor  importance 
as  compared  with  the  preyious  charters  of  the  Norman 
Bangs,  obtained  for  it  ike  distinguishing  name  of  Magna 
Charta,  and  has  made  it  celebrated  as  a  maui  bulwark  of 
the  constitution.'  These  liberties  and  privileges,  rather 
indiscriminately  placed  in  the  charter,  maj  be  arranged 
into  classes : — ^those  granted  to  the  Church  and  Clergy, — 
to  the  feudal  Lords  or  nobility  and  their  vassals  or  tenants, 
— to  cities,  towns,  and  boroughs,  and  for  the  encouragement 
of  trade, — those  concerning  the  administeation  of  justice,— 
those  granted  to  the  body  of  the  people,  as  freemen,  in 
extension  of  their  rights  and  liberties,  or  in  restraint  of 
the  Eoyal  prerogatives ;  and,  lasUy,  axioms  and  principles 
of  constitutional  government,  of  imperishable  importance. 
When  these  have  been  selected,  there  will  rem[ain  some 
articles  which  were  of  a  temporary  character,  to  remove  or 
redress  then  existing  grievances,  that  had  resulted  from  the 
illegal  acts  or  the  hostile  conduct  of  John. 

The  Great  Charter  opens  in  a  high  monarchic  strain,-^ 
"  John,  by  the  Grace  of  Qod^  King  of  England,  Lord  of 
Ireland,  Duke  of  Normandy  and  Aquitaine,  and  Earl  of 
Anjou;  to  his  archbishops,  bishops,  abbots,  earls,  bfu^ns, 
justiciaries,  foresters,  sheriffs,  governors,  officers,  and  to  all 
his  bailiffs  and  liegemen,  greeting:  Know  ye  that  we,  in 
the  presence  of  GK)d,  and  for  the  health  of  our  soul  and 
the  souls  of  our  ancestors  and  heirs,  and  to  the  honour  of 
God  and  the  exaltation  of  his  Holy  Church,  and  amend- 
ment of  our  kingdom,  by  advice  of  our  venerable  fathers 
Stephen,  Archbishop  of  Cant^bury,  Primate  of  all  England 
and  Cardinal  of  the  Holy  Boman  Church;  Heniy,  Arch- 
bishop of  Dublin,  William  of  London,  Peter  of  "Winchester, 
Jocelin  of  Bath  and  Glastonbury,  Hugh  of  Lincoln,  Walter 
of  Worcester,  William  of  Coventry,  and  Benedict  of  Eo- 
chester.  Bishops ;  Master  Pandulph,  our  Lord  the  Pope's 
sub-deacon  and  ancient  servant ;  Brother  Aymeric,  Master 

"   Sip  Welter  Baleigh  calls  the  charter  of  Henry  I.  the  Great  Charter, 
and  Bays  that  John  oonfirmed  it.  (Priyilege  of  Parliaments.) 
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of  tbe  Tewple^in  Ebgfaind;  and  the  noUe  perBOD$  William 
MaicMall,  Eaii  of  Pembroke,  William,  Eari  of  Salisbuij, 
William,  Earl  of  Warren,  William,  Eari  o£  Arandel,  Alan 
de  Oallowaj,  CTonatable  of  Scotland;  Warin  Fitzgerald, 
Peter  Fitsberbert,  Hnbert  de  Burgfa,  Seneschal  ci  Poicton ; 
Hugh  de  Neville,  Matdiew  Fit£herbert,  Thomas  Basset, 
Ikn  Basset,  Philip  de  Albinej,  Bobert  de  Soppelaj,  John 
Marescall,  John  Fitshugh,  and  others  our  liegemen."  It 
•cmdodea  irith  tbe  words,  **  Giyen  under  our  hand  in  the 
pvesence  of  the  witnesses  aboye^named,  and  manj  others, 
in  tlie  meadow  called  Bonimede,  between  Windeleshore  and 
Staaes,  the  15th  daj  al  June,  in  the  17th  year  <tf  our 
JBign**  (1215).* 

The  evening  aitide  of  the  Great  Charter  relates  to  the 
Ohoreh.'  It  is  "  in  the  first  place  granted  to  Gk>d,  and  by 
tills  oar  present  charter  coni^med,  for  us  and  our  heirs  for 
ever:  Tbat  the  i&iglish  Church^  shall  be  firee  and  enjoy  her 
whole  rights  and  her  liberties  inyiolable.  And  we  will  have 
them  so  to  be  obsdred  as  it  may  appear  that  the  freedom  of 
decticma,  which  was  reckoned  most  necessary  for  the  En- 
g^irii  Ohuich,  which  we  granted  and  confirmed  by  our  charts, 
and  obtained  the  confirmation  of  it  from  Pope  Innocent 
m.,  b^ore  the  discord  between  us  and  our  Barons,  was  of 
CHsr  mere  free  will ;  which  charter  we  will  obsenre,  and  do 
will  it  to  be  fsdthfully  obseryed  by  our  heirs  for  eyer." 

Thait  article  is  followed  by  a  general  grant "  to  all  our 
firemen  oi  our  kingdom,  for  us  and  our  heirs  for  eyer, 
of  all  the  under-written  liberties,  to  haye  and  to  hold,  to 
them  and  their  heirs,  of  us  and  our  heirs.'* 

The  first  of  the  new  liberties  granted  are  those  relating 
to  tbe  tenure  of  land  under  the  feudal  system,  their  purpose 

3  The  QMoy  othen  wmj  be  intended  to  indude  Bobert  Fitcwalter  and 
kit  oonfedenlet. 

*  There  are  lereral  translationfl  of  the  Charter  of  John  which  are 
noiTerbally  alike. 

*  "Anglicana  Eodesia."   (See  the  Latin  CSiarter,  Rymer's  Foedera, 

Toi  L  p.  181.) 

1)2 
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being  to  relieve  the  tenants  in  chief  of  the  cpown  from  the 
oppression  of  the  king's  prerogatives  as  Lord  Paramount. 
These  have  lost  their  importance  and  most  of  their  in- 
terest, since  the  final  extinction  of  the  feudal  system  by  act 
of  parliament  in  the  reign  of  Charles  11.  But  they  were 
directed  to  the  mitigation  of  grievances  at  the  time  oppres- 
sive ;  and  in  a  constitutional  point  of  view  they  were  im- 
portant, as  introducing  law  and  certainty  in  place  of  unde- 
fined power.  The  remedies  provided  by  the  several  articles 
suggest  the  abuses  that  prevailed,  and  give  a  picture  of  the 
relations  then  subsisting  between  the  king  and  the  nobles 
and  their  fiimilies.     They  are  substantially  as  follows : — 

3.  If  an  earl  or  baron,  or  others  who  hold  of  the  king  in 
eapite,  by  military  service,  shall  die,  leaving  his  heir  of  full 
age,  he  shall  have  his  inheritance  by  the  ancient  relief  ;f 
the  heir  of  an  earl,  for  a  whole  earl's  barony,  £100 ;  of  a 
baron,  for  a  whole  barony,  £100  [marks]  ;  of  a  knight,  for 
a  whole  knight's-fee,  by  100  shillings  at  most.  4.  But  if 
the  heir  shall  be  under  age,  and  shall  be  in  ward,  when  he 
comes  of  age,  he  shall  have  his  inheritance  without  relief 
or  without  fine.  5.  The  warden  of  the  land  of  the  heir  under 
age  shall  take  of  his  land  only  reasonable  issues,  customs, 
and  services ;  and  that  without  destruction  and  waste  of  the 
men  or  things.  And  if  the  king  commit  the  guardianship 
of  these  lands  to  the  sheriff  or  any  other,  and  he  make  de- 
struction and  waste  on  the  ward-lands,  he  shall  be  com- 
pelled to  give  satisfaction.  Or  if  the  king  sell  the  wardship 
of  any  lands  to  any  one,  and  he  makes  destruction  or  waste, 
he  shall  lose  the  wardship.  6.  The  warden  shall  keep  up 
and  maintain  the  houses  and  other  things  pertaining  to  the 
heir's  land,  and  shall  restore  to  the  heir,  when  he  comes 
of  age,  his  whole  land  stocked  with  ploughs  and  carriages. 
7.  Heirs  shall  be  married  without  disparagement,  so  as  that, 
before  matrimony  shall  be  contracted,  those  who  are  nearest 
to  the  heir  in  blood  shall  be  made  acquainted  with  it.  8. 
A  widow,  after  the  death  of  her  husband,  shall  forthwith 
and  without  any  difficulty  have  her  marriage  and  her  inheri- 
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tance ;  nor  shall  she  give  anything  for  her  dower,  marriage, 
or  inheritance ;  and  she  may  remain  in  the  house  of  her 
husband  forty  days  after  his  death ;  within  which^  term  her 
dower  shall  be  assigned.  9.  No  widow  shall  be  distrained 
to  marry  herself  so  long  as  she  wishes  to  live  without  a  hus- 
band, but  she  shall  give  security  not  to  marry  without  the 
king's  assent,  if  she  holds  her  lands  of  him ;  or  without  the 
consent  of  the  lord  of  whom  she  holds,  if  she  holds  of  another. 

The  aids  demandable  of  the  tenants  by  Knight-service  are 
defined  in  the  following  articles : — 18.  We  will  not  for  the 
fatore  grant  to  any  one  that  he  may  take  aid  of  his  own 
free  tenants,  unless  to  redeem  his  body,  and  to  make  his 
eldest  son  a  knight,  and  once  to  marry  his  eldest  daughter; 
and  for  these  there  shall  be  only  paid  a  reasonable  aid. 
19.  No  man  shall  be  distrained  to  perform  more  service  for 
a  knightVfee,  or  other  free  tenement,  than  is  due  from 
thence.  29.  If  any  one  that  holds  of  us  a  lay-fee  dies,  and 
the  sheriff  or  our  bailiff  show  our  letters-patent  of  our  sum- 
mons concerning  the  debt  due  to  lis  from  the  deceased,  it 
shall  be  lawful  for  the  sheriff  or  our  bailiff  to  attach  and 
register  the  chattels  of  the  deceased  found  upon  his  lay-fee, 
to  the  value  of  the  debt,  by  the  view  of  lawful  men,  so  that 
nothing  be  removed  until  our  whole  debt  be  paid ;  and  the 
rest  shall  be  left  to  the  executors  to  fulfil  the  will  of  the 
deceased ;  and  if  there  be  nothing  due  from  him  to  us,  all 
tbe  chattels  shall  remain  to  the  deceased,  saving  to  his  wife 
and  children  their  reasonable  shares. 

^  32.  No  constable  (of  a  castle)  shall  distrain  any  knight 
to  give  money  for  castle- ward,  if  he  himself  shall  do  ward  in 
his  own  person,  or  by  another  able  man  in  case  he  shall 
be  hindered  by  any  reasonable  cause.  And  if  we  shall  have 
led  or  sent  him  to  the  army,  he  shall  be  free  from  castle- 
ward  for  the  time  he  shall  be  in  the  army  by  our  command." 

It  may  be  inferred  from  the  following  articles,  that  the 
king  had  extended  his  prerogative  of  wardship  to  land 
which  was  not  held  by  a  military  tenant  of  the  crown. 

"40.  If  any  one  holds  of  us  by  fee-farm,  or  socage,  or 
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burgage,  and  holds  lands  of  another  bj  military  service,  we 
will  not  have  the  wardship  of  the  heir  or  land  which  belongs 
to  another  man's  fee,  by  reason  of  what  he  holds  of  us  by 
fee-&rm,  socage,  or  burgage ;  nor  will  we  have  the  wardship 
of  the  fee-farm,  socage,  or  burgage,  unless  the  fee-farm 
owe  military  service. 

"  41.  "We  will  not  have  the  wardship  of  an  heir,  nor  of  any 
land  which  he  holds  of  another  by  militfu'y  service,  by  rea- 
son of  any  petit  serjeanty  he  holds  of  us,  by  the  service  of 
giving  us  daggers,  anrows,  or  the  like. 

"  47.  If  any  man  hold  of  any  escheat,  as  of  the  honour  of 
Wallingford,  Nottingham,  Bologne,  Lancaster,  or  of  other 
escheats  which  are  in  our  hands  and  are  baronies,  and  shall 
die,  his  heir  shall  not  give  any  other  relief,  or  perform  any 
other  service  to  us,  than  he  would  to  the  baron,  if  the  barony 
were  in  possession  of  the  baron ;  and  we  will  hold  it  after 
the  same  manner  the  baron  held  it. 

"50*  All  barons  who  are  founders  of  abbeys,  and  have 
charters  thereof  of  the  kings  oi  England,  or  are  entitled  by 
ancient  tenure,  shall  have  the  custody  of  them,  when  void, 
as  they  ought  to  have." 

The  restraints  upon  the  royal  prerogative  imposed  by  the 
preceding  articles,  were  extended  to  the  barons  and  clergy 
in  respect  of  their  tenants  by  subinfeudation  (  or,  in  the 
quaint  language  of  the  chmrter  :— 

**  06,  All  the  aforesaid  customs  and  liberties  which  we 
have  granted  to  be  holden  in  our  kingdom,  as  much  as  be- 
longs to  us,  towards  our  men,  all  of  our  kingdom,  as  well 
clergy  as  laity,  shiUl  observe,  as  far  as  they  are  conoemed, 
towards  their  men." 

The  clauses  connected  with  towns  and  with  trade  may  be 
thus  collected : — 

"  10.  Neither  we  nor  our  bailifis  shall  seize  any  land  or 
rent  for  any  debt,  so  long  as  there  shall  be  chattels  of  the 
debtor  upon  the  premises  sufficient  to  pay  the  debt.  Nor 
shall  the  sureties  of  the  debtor  be  distrained,  so  long  as  the 
principal  debtor  is  sufficient  for  the  payment  of  the  debt. 
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"  11.  And  if  the  principal  debtor  fail  in  the  payment  of 
tiie  debt,  not  having  wherewithal  to  discharge  it,  then  the 
Boreties  shall  answer  the  debt ;  and,  if  they  will,  they  shall 
hare  the  liuids  and  rents  of  the  debtor  until  they  shall  be 
■stiBfied  for  the  debt  which  they  paid  for  him,  unless  the 
principal  debtor  can  show  himself  acquitted  thereof,  against 
the  said  sureties. 

**  15.  Concerning  the  aids  of  the  city  of  London,  there 
ihall  only  be  paid  reasonable  aids ;  and  the  city  of  London 
shall  hare  all  its  ancient  liberties  and  free  customs,  as  well 
by  land  as  by  water. 

"  16.  Furthermore,  we  will  and  grant  that  all  other  cities 
and  boroogha,  and  towns  and  Ports,  shall  hare  idl  their 
liberties  and  free  customs. 

"  26.  Neither  a  town,  nor  any  person,  shall  be  distrained 
to  make  bridges  orer  rivers,  unless  that  anciently  and  of 
right  they  are  bound  to  do  it. 

"  28.  All  counties,  hundreds,  wapentakes,  and  trethlngs 
shall  stand  at  the  old  farms,  without  any  increase,  except 
on  our  demesne  manors. 

"  86.  All  wears  for  the  time  to  come  shaU  be  demolished  in 
the  rirers  Thames  and  Medway,  and  throughout  all  England, 
except  upon  the  sea-coast. 

"  88.  There  shall  be  one  measure  of  wine  and  one  of  ale 
tiirough  our  whole  realm ;  and  one  measure  of  com,  that  is 
to  say,  the  London  quarter ;  and  one  breadth  of  dyed  cloth 
and  russets  and  habeijects,  that  is  to  say,  two  ells  within 
the  list ;  ttid  the  weights  shall  be  as  the  measures. 

**  45.  AH  merchants  shall  have  safe  and  secure  conduct  to 
go  out  of  and  come  into  England,  and  to  stay  there,  and  to 
psas  as  well  by  land  as  water;  to  buy  and  sell,  by  the  ancient 
ind  allowed  customs  without  any  evil  tolls,  except  in  time 
c^  war,  and  when  they  shall  be  of  any  nation  at  war  with  us. 
And  if  there  shall  be  found  any  such  in  our  land  in  the  be- 
ginning of  a  war,  they  shall  be  attached,  without  damage  to 
their  bodies  or  goods,  until  it  may  be  known  to  us  or  our 
chief  justiciar  how  our  merchants  be  treated  in  the  nation 
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at  war  with  us ;    and  if  ours  be  safe  there,  the  others  shall 
be  safe  in  our  land.'** 

The  articles  relating  to  the  administration  of  justice  are 
the  following : — 

"  20.  Common  pleas  shall  not  follow  our  court,  but  shall 
be  holden  in  some  certain  place. 

(  "  21.  Trial  upon  the  writs  oi  Novel  disseisin,  of  Mart  i^ an- 
cestor, and  of  Darrein  Resentment,  shall  be  taken  only  in 
their  proper  counties,  and  after  this  manner: — We,  or  (if 
we  shall  be  out  of  the  realm)  our  chief  justiciary,  shall  send 
two  justiciaries  through  every  county  four  times  a  year;  who, 
with  four  knights  chosen  out  of  every  shire  by  the  people, 
shall  hold  the  said  assizes  in  the  county,  on  the  day  and  at 
the  place  of  the  county. 

''  22.  And  if  the  aforesaid  assizes  cannot  be  determined 
on  the  county  day,  so  many  of  the  knights  and  freeholders 
as  have  been  present  shall  be  appointed  to  decide  them,  as 
shall  be  sufficient  to  make  the  judgments,  according  as  there 
shall  be  more  or  less  business. 

"  27.  No  sheriff,  constable  (of  a  castle),  coroners,  or  other 
our  bailiffs,  shall  hold  pleas  of  the  Crown. 

"  35.  We  will  retain  the  lands  of  those  that  are  convicted 
of  felony  but  one  year  and  a  day,  and  then  they  shall  be 
delivered  to  the  lord  of  the  fee. 

"te7.  The  writ  which  is  called  Frcedpe,  for  the  future,  shall 
not  be  granted  to  any  one  of  any  tenement  whereby  a  fifee- 
man  may  lose  his  court. 

"  49.  We  will  not  make  any  justiciars,  constables,  sheriffs, 
or  bailiffs,  but  of  such  as  are  knowing  in  the  law  of  the 
realm,  and  are  disposed  duly  to  observe  it." 

The  articles  which  seem  to  be  specially  applicable  to  the 
body  of  the  people,  as  freemen,  are  the  following : — 

"  30.  K  any  freeman  die  intestate,  his  chattels  shall  be  dis- 
tributed by  the  hands  of  his  nearest  relations  and  friends, 

'  A  humane  proyision,  which  made  foreign  nations  arbiters  of  the* 
treatment  of  their  own  subjects. 
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by  view  of  the  Church,  saving  to  every  one  the  debts  which 
the  deceased  owed  him. 

"  31.  No  constable,  or  other  bailiff  of  ours,  shall  take  corn 
OT  other  chattels  of  any  man,  unless  he  presently  gives  him 
money  for  it,  or  hath  respite  of  payment  from  the  seller. 

"  33.  No  sheriff  or  bailiff  of  ours,  or  any  other,  shall  take 
horses  or  carts  of  any  freeman  for  carriage,  unless  with  the 
consent  of  that  freeman. 

"  34.  Neither  shall  we  or  our  officers,  or  others,  take  any 
man's  timber  for  our  castles,  or  other  uses,  unless  by  the 
consent  of  the  owner  of  the  timber. 

"  4G.  It  shall  be  lawful  for  the  time  to  come  for  any  one  to 
go  out  of  the  kingdom,  and  return  safely  and  securely,  by 
land  or  by  water,  saving  his  allegiance  to  us,  unless  in  time 
of  war,  by  some  short  space  for  the  common  benefit  of  the 
kingdom,  except  prisoners  and  outlaws  (according  to  the  law 
of  the  land)  and  people  in  war  with  us,  and  merchants  who 
shall  be  in  such  condition  as  is  above-mentioned. 

"  48,  Men  who  dwell  without  the  forest,  from  henceforth 
shall  not  come  before  our  justiciars  of  the  forest  upon 
common  summons,  save  such  as  are  impleaded,  or  are  pledges 
for  any  that  were  attached  for  something  concerning  the 
forest. 

^  51.  All  forests  that  have  been  so  made  in  our  own  time 
shall  forthwith  be  disafforested,  and  the  like  shall  be  done 
with  the  banks  that  have  been  put  in  defence  by  us  during 
our  reign. 

•*  52.  All  evil  customs  concerning  forests,  warrens,  and  fo- 
resters, warreners,  sheriffs  and  their  officers,  banks  and  their 
keepers,  shall  forthwith  be  inquired  into  in  each  county,  by 
twelve  sworn  knights  of  the  same  shire,  chosen  by  the  good 
men  of  the  same  county ;  and  within  forty  days  after  the 
said  inquest  shall  be  utterly  abolished,  so  as  never  to  be  re- 
stored, so  that  we  be  first  informed  of  it,  or  our  justiciar  if 
we  are  not  in  England. 

"  56.  If  any  one  hath  been  dispossessed  or  deprived  by  us, 
without  the  legal  judgment  of  his  peers,  of  his  lands,  castles, 

n3 


68  OONSTITUTIOITAL  AXIOMS.  [CH.  V 

liberties,  or  right,  we  will  forthwith  restore  them  to  him ; 
and  if  any  dispute  arise  upon  this  head,  the  matter  shall  be 
decided  by  the  five-and-twentj  barons  hereafter  mentioned 
for  the  preservation  of  the  peace. 

"**  59.  No  man  shall  be  taken  or  imprisoned  upon  the  appeid 
of  a  woman,  for  the  death  of  any  other  man  than  her  hus- 
band." 

But  curious  and  interesting  as  is  this  body  of  redress,  the 
ehief  value  of  Magna  Charta,  at  the  present  day,  are  the  fun- 
damental principles  or  axioms  of  constitutional  government 
which  it  embodied  in  laws  or  promulgated.  These  are  as 
foUows  :--* 

*^  14.  No  scutage  or  aid  shall  be  imposed  in  our  kingdom 
unless  by  the  common  council  of  our  kingdom,  except  to 
redeem  our  person,  and  to  make  our  eldest  son  a  knight» 
and  once  to  marry  our  eldest  daughter ;  and  for  these  there 
shall  only  be  paid  a  reasonable  aid. 

"  17.  And  for  the  holding  of  the  common  council  of  the 
kingdom  to  assess  aids  (except  in  the  three  cmses  aforesaid) 
and  for  the  assessing  of  scutages,  we  will  cause  to  be  sum- 
moned the  archbishops,  bishops,  abbots,  earls,  and  great 
barons  of  the  realm  singly  by  our  letters ;  and  furthermore, 
we  will  cause  to  be  summoned  in  general,  by  our  sheriflSs 
and  bailiffs,  all  others  who  bold  of  us  in  eapUey  at  a  certain 
day;  that  is  to  say,  forty  days  (before  their  meeting)  at 
least,  and  to  a  eertain  place ;  and  in  all  letters  of  such 
summons  we  will  declare  the  cause  of  the  summons.  And 
summons  being  thus  made,  the  business  shall  proceed  on 
the  day  appointed,  according  to  the  advice  of  such  as  shall 
be  present,  although  all  that  were  summoned  come  not. 

'*  28.  A  freeman  shall  not  be  amerced  for  a  small  offence^ 
but  according  to  the  degree  of  the  offence,  and  for  a  great 
ofience  in  proportion  to  the  heinousness  of  it,  saving  to 
him  his  contenement ;  ^  and  after  the  same  manner  a  mer- 

^  *  Contenement,*  aooording  to  Lord  Coke,  signifies  eauhienance;  and 
hb  says  that  the  land  of  a  freeholder,  the  armour  of  a  soldier,  and  the 
books  of  a  foholar,  are  their  countenances.    The  rsservatioa  applies  to 
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chant,  saviDg  to  him  bis  merchandise ;  and  a  rillain  shall 
be  ameroed  after  the  same  manner,  saving  to  him  his  wain- 
age,  if  be  falls  under  our  mercy ;  and  none,  of  the  aforesaid 
tmerciaments  shall  be  assessed  but  bj  the  oath  of  honest 
men  of  the  neighbourhood. 

"  24  Earls  and  barons  shall  not  be  amerced  but  bj  their 
peers,  and  according  to  the  degree  of  the  offence. 

"  25.  No  clerk  shall  be  amerced  for  his  lay  tenement  but 
according  to  the  proportion  of  the  aforesaid,  and  n6t  accord* 
ing  to  the  value  of  his  ecclesiastical  benefice. 

**9B.  From  henceforward  nothing  shall  be  given  or  taken 
for  a  writ  of  inquisition,  from  him  that  desires  an  inquisition 
of  life  or  limb,  but  it  shall  be  granted  jj^atU,  and  not  denied.^ 

**  4/2,  No  bailiff  for  the  future  shall  put  any  man  to  his  law 
apon  his  single  accusation,  without  credible  witnesses  pro- 
duced to  prove  it.* 

"  43.  No  ^eeman  shall  be  taken,  or  imprisoned,  or  dis- 
seised, or  outlawed,  or  banished,  or  anyways  destroyed ;  nor 
will  we  pass  upon  him  nor  send  upon  him,  unless  by  lawful 
judgment  of  his  peers  or  by  the  law  of  the  land.* 

"44.  We  will  sell  to  no  man,  we  will  not  deny  or  delay  to 
any  man,  right  or  justice." 

siioli  of  ilw  goods  and  obattels  of  the  ameroed  as  were  mdispensable  to 
In  mk  or  ooeupation.  At  the  present  day,  tools  of  workmen  are  ez* 
onpt  from  liability  to  distress  for  rent.  The  King  defines  his  right 
to  amsroe  the  villain,  if  oonvicted  of  an  oiEenoe  against  the  law  of  the 
Ind. 

^  Tfaie  writ  is  analogous  to  that  of  Habeas  Corpus.  Lord  Coke  de- 
fcribea  it  as  the  writ  de  odio  et  atia,  which  the  Common  Law  gare  to 
a  man  imprisoned  for  the  death  of  a  man,  for  the  which  without  the 
King's  writ  he  ooold  not  be  bailed  (2nd  Inst.;  from  Obsenrations  on- 
Mignft  Charta,  taken  from  2nd  Listitute,  hj  Edwd.  Cooke,  1680,  p.  71). 

t  Under  this  word  '  bailiff*  is  oomprdiended  eyery  justioe,  minister  of 
the  king,  steward,  and  bailiff  (idem,  p.  71). 

>  This  extends  to  rilleins,  who  were  free  against  all,  except  their 
knd.  As  these  celebrated  danses  were  altered  in  the  Magna  Charta  of 
9  Emrj  HL,  it  will  be  useful  to  giye  them  as  they  now  stand  in  the 
itatiite-book : — 

«Cbp.  T^TT-  No  Freeman  shaU  be  taken,  or  imprisoned,  or  be  die- 
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The  Great  Charter  concludeB  with  a  declaration  that, — 
"  (68)  we  will  not,  by  ourselves  or  others,  procure  anything, 
whereby  any  of  these  .concessions  and  liberties  be  revoked 
or  lessened ;  and  if  any  such  thing  be  obtained,  let  it  be 
null  and  void,  neither  shall  we  ever  make  use  of  it,  either 
by  ourselves,  or  any  other. 

"71.  Wherefore  we  will  and  firmly  enjoin,  that  the  Church 
of  England  be  free,  and  that  all  men  in  our  kingdom  have 
and  hold  the  aforesaid  liberties,  rights,  and  concessions,  well 
and  in  peace,  freely  and  quietly,  fully  and  wholly,  to  them 
and  their  heirs,  of  us  and  our  heirs,  in  all  things  and  places, 
for  ever  as  aforesaid. 

"  72.  It  is  also  sworn,  as  well  on  our  part  as  on  the  part 
of  the  barons,  that  all  the  things  aforesaid  shall  faithfully 
and  sincerely  be  observed.*'^ 

When  we  consider  the  nature  of  these  provisions,  and 
reflect  upon  the  constitutional  principles  they  introduced 
or  recognized,  we  can  hardly  estimate  the  value  of  Magna 
Charta  too  highly.  The  14th  and  17th  articles  established 
the  principle  of  consent  to  taxation,  and  provided  the 
means  of  ensuring  its  adoption, — means  which  were  in  the 
course  of  time  expanded  into  the  full  parliamentary  Con- 
seised  of  his  freehold,  or  liberties,  or  free  customs,  or  be  outlawed,  or 
exiled,  or  any  otherwise  destroyed ;  nor  will  we  pass  upon  him  nor  con- 
demn him,  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of  the  land. 
We  will  sell  to  no  man,  we  will  not  deny  or  defer  to  any  man  either 
justice  or  right." 

^  The  clauses  omitted  from  this  analysis  of  the  Cbeat  Charter  are  as 

follow : — 

12. 1  -r.  ^.   .    ^^    ^  61.  The  Welsh,  to  be  restored  to 

^3  I  Debts  to  the  Jews.  ^^^  ^^^ 

63.  Hostages  dehvered  up.  62.  Respites  as  to  the  Welsh. 

55.  Foreign  soldiers  to  be  sent  out  63.  Welsh  hostages, 

of  the  kingdom.  64.  King  of  Scots. 

57.  Bespites,  during  the  Crusades,  66.  Security  (mentioned  after- 

for  claims  on  the  Crown.  wards). 

58.  Bespite  as  to  Forests,  etc.  66.  Majority  may  act. 
60.  Unlawful  fines  remitted.  69. 1  ^^jj^j^^^^ 
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Btitution  of  tbe  present  day.  Those  which  provide  that 
]^Qiiia\iinent  shall  be  proportioned  to  the  offence,  and  shall 
not  be  inflicted  but  by  the  lawful  judgment  of  peers,  or 
equals,  of  eacb  rank, — that  people  shall  not  be  deprived  of 
their  property  by  the  arbitrary  power  of  the  Crown,  with- 
out voluntary  sale,—  and  that  justice  shall  not  be  sold,  or 
denied,  to  any  man, — whilst  we  shudder  at  the  tyranny 
and  oppression  which  required  their  enactment,  make  us 
confess  that  Magna  Charta  well  deserves  the  admiration 
it  has  always  obtained  from  the  English  people.  "  It  is,'' 
says  Mr.  Hallam,  "  the  key-stone  of  English  liberty.  All 
that  has  since  been  obtained  is  little  more  than  a  confir- 
mation or  commentary ;  and  if  every  subsequent  law  were 
swept  away,  there  would  still  remain  the  bold  features  that 
distinguish  a  free  from  a  despotic  monarchy.''^ 

Magna  Charta  is  supposed  to  contain  many  of  the  laws 
of  King  Edward  the  Confessor,  which  the  Saxons  in  their 
captivity  so  ardently  desired ;  and  after  the  grant  of  the 
Charter,  the  demand  for  the  ancient  laws  ceased.  But  in 
those  days  it  was  easier  to  induce  or  to  compel  monarchs  to 
grant  charters,  than  to  observe  them  when  granted.  The 
charters  did  not  remove  the  actual  power  from  the  monarch ; 
and  it  was  left  to  his  good  faith,  when  the  force  which  in- 
duced his  submission  was  withdrawn,  to  abide  by  his  grant 
or  to  disregard  it.  The  barons  were  conscious  of  this  in- 
security, and  they  provided  for  it  by  a  curious  arrangement 
which  appears  in  the  Charter.  It  was  granted  that  the 
Barons  should  choose  twenty-five  barons  to  "  take  care  with 

1  HAOam's  Middle  Ages,  yoL  iL  p.  58.  Sir  James  Mackintosh,  in  his 
Hiftoiy  of  England,  has  the  following  remark  : — "  Many  pcuts  of  the 
Greet  Charter  were  pointed  against  the  abuses  of  the  power  of  the  King 
as  Lord  Paramount,  and  have  lost  their  importance  since  the  down&U  of 
the  system  of  feuds,  which  it  was  their  purpose  to  mitigate.  But  it 
Mmi»ma  a  few  maxhns  of  just  government  applicable  to  all  places  and 
times,  of  which  it  is  hardly  possible  to  overrate  the  importance  of  the 
first  promulgation  by  the  supreme  autliority  of  a  powerful  and  re- 
nowned nation."  O^ol.  L  p.  217.) 
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all  their  might  to  hold  and  observe,  and  canse  to  be  held 
and  observed,  the  peace  and  liberties  granted  to  them.  And 
in  case  of  any  default,  they  were  to  repair  to  the  King,  or 
if  out  of  the  realm,  his  justiciar,  "  and,  laying  open  the 
grievance,  may  petition  to  have  it  redressed  without  delay ;" 
and  if  not  redressed  within  forty  days,  the  King  granted 
that  they  '^  may  distrain  and  distress  us  all  the  ways  pos^ 
sible,  namely,  by  seizing  our  castles,  lands,  possessions,  and 
in  any  other  ways  they  can,  till  the  grievance  is  redressed 
according  to  their  judgment,  saving  harmless  our  own  peiv 
Bon  and  the  person  of  our  queen  and  children ;  and  when 
it  is  redressed,  they  shall  obey  us  as  before."  It  is  clear 
from  this  provision  that  the  constitutional  maxim  that  ^'  the 
king  can  do  no  wrong  "  had  not  yet  arisen. 

The  twenty-five  barons  selected  had  at  their  head  the 
renowned  Bobert  Pitzwalter,  and  with  them  the  King  en- 
tered into  a  covenant  of  security,  that  the  barons  should 
hold  the  city  of  London,  and  the  Archbishop  of  Canter^ 
bury  the  Tower  of  London,  in  bail  firom  the  King  until 
the  Assumption  of  the  Blessed  Mary  following  (15th  Au- 
gust), within  which  term  the  demands  of  the  barons  should 
be  granted  according  to  the  tenour  of  the  charter.  If  these 
things  were  done,  or  if  the  king  should  not  prevent  their 
being  done,  within  the  time  limited,  the  City  and  Tower 
should  be  delivered  up  to  the  king ;  if  not,  they  should  be 
held  until  the  acts  were  completed ;  and  in  the  meantime 
both  parties  should  recover  the  castles,  lands,  and  towns 
which  they  had  at  the  beginning  of  the  war. ' 

The  Charter  of  the  Forest,  which  was  granted  concur- 
rently with  Magna  Gharta,  has  little  interest  in  modern 
times.  It  will  suffice  to  state  its  leading  principle,  which  is 
comprised  in  its  first  article, — that  all  forests  which  the  King 
had  afforested  should  be  viewed  by  good  and  lawful  men ; 
and  if  he  had  made  forest  of  any  other  wood  more  than  of 
his  own  demesne,  whereby  the  owner  of  the  wood  had  hurt, 
forthwith  it  should  be  disafforested ;  and  if  the  Eling  had 
1  Bymer*8  FcDdera^  yoL  L  p.  182. 
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made  forest  of  bis  own  wood,  then  it  should  remain  forest ; 
saying  the  common  of  herhage,  and  of  other  things  in  the 
Hone  forest,  to  them  which  were  before  accustomed  to  hare 
the  same.  Sixteen  articles  regulate  the  enjoyment  of  these 
rights^ 

John,  by  the  aid  of  the  Pope,  who  interposed  as  feudal 
lord  of  the  kingdom,  took  measures  to  recoTer  the  power 
of  which  the  barons  had  deprived  him.  He  hired  foreign 
troops,  and  renewed  the  civil  war.  The  Pope  issued  a  Bull, 
which  prohibited  the  barons  from  exacting  the  observance 
of  the  Charter,  and  the  king  from  paying  any  regard  to  it. 
The  barons  had  recourse  to  the  desperate  expedient  of  call- 
ing in  Lewis,  the  eldest  son  of  the  King  of  France,  offering 
to  tran^r  their  allegiance  to  him.  Lewis  landed  in  Eng«* 
land  on  the  21st  of  May,  1216,  and  he  reduced  John  to 
great  difficulties ;  but  in  the  midst  of  these  commotions 
John  unexpectedly  died  at  Newark,  on  the  19th  of  October 
following,  little  more  than  a  year  afber  the  grant  of  Magna 

Henry  III.,  son  of  John,  succeeded  him,  being  then  only 
nine  years  old.  The  country  was  in  confusion,  great  num- 
bers having  transf^red  their  allegiance  to  Lewis.  William 
Marescall,  Earl  of  Pembroke,  assumed  the  guardianship  of 
Hhe  youn^  king,  and  of  the  realm ;  and  he  brought  ahout  an 
arrangement  by  which  Lewis  quitted  the  kingdom.  Pem- 
broke, to  conciliate  the  people,  issued  a  charter,  dated  the 
12th  of  November,  1216,  twenty-four  days  after  the  death 
of  John.  Another  charter  was  issued,  in  the  second,  and 
a  third  followed  in  the  ninth  year  of  Henry's  reign.  The 
latter,  transcribed  from  the  Great  Charter,  but  with  some 
alterations,  which  will  be  hereafter  noticed,  came  to  be  con- 
lldered  as  ^  the  great  charter  of  liberties  of  the  kingdom," 
and  it  is  this  charter  which  appears  in  our  statute-book  as 
"Magna  Charta.'* 

The  charter  of  9  Henry  III.  differs  from  its  great  ori" 
ginal  by  the  omission  of  those  clauses  which  have  been 
I  See  the  Obarttk  de  Foretti,  Bymer^t  Foeden,  toL  L  p.  133. 
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described  as  of  a  temporary  nature.  The  14th  and  17tli 
Articles,  relating  to  the  imposition  of  aids,  and  the  mode 
of  summoning  the  great  council  to  assess  them,  are  also 
omitted, — an  omission  which  probably  arose  from  a  feeling 
that  it  was  not  desirable  to  record  an  undertaking  so  ad- 
verse to  the  king's  prerogative.  There  are  verbal  altera- 
tions in  several  of  the  remaining  clauses,  which  wiU  receive 
attention  as  occasion  requires.  The  additions  are  a  clause 
declaring  that  the  CcJlinty  Court  shall  be  holden  but  from 
month  to  month, — that  the  Sheriff  shall  keep  his  Turn  in 
the  Hundred,  but  twice  in  the  year, — and  that  the  View  of 
Frankpledge  shall  be  held  at  Michaelmas.  There  is  also  an 
article  for  the  suppression  of  Mortmain,  and  of  some  modes 
of  evading  that  law.  It  declared  that  it  shall  not  be  lawful 
from  thenceforth  to  any  to  give  his  lands  to  any  religious 
house,  and  to  take  the  same  land  again  to  hold  of  the  same 
house.  Nor  shall  it  be  lawful  to  any  house  of  religion  to 
take  the  lands  of  any,  and  to  lease  the  same  to  him  of  whom 
he  received  it.  If  any  give  his  lands  to  any  religious  house, 
and  thereupon  be  convict,  the  gift  shall  be  utterly  void,  and 
the  land  shall  accrue  to  the  lord  of  the  fee.' 

This  charter  and  the  Charter  of  the  Fdrest  were  granted 
by  Henry  in  consideration  of  an  aid  of  a  fifteenth  part 
of  the  movables  of  all  persons  in  the  kingdom.     In  the 

1  The  following  is  the  opening  and  conclusion  of  the  Magna  Ckarta 
of  Henry : — "  Heniy,  by  the  grace  of  God,  King  of  England,  Lord  of 
Ireland,  Duke  of  Normandy  and  Qnyenne,  and  Earl  of  Anjou,  to  all 
Archbishops,  Bishops,  Abbots,  Priors,  Earls,  Ba!X>ns,  Sheri£&,  Pro- 
vosts, Officers,  and  to  all  Bailiffs,  and  other  our  faithful  subjects  which 
shall  see  this  present  Charter,  greeting. 

"  Know  ye  that  we,  unto  the  Honour  of  Almighty  God,  and  for  the 
salvation  of  the  souls  of  our  progenitors  and  successors.  Kings  of  Eng- 
land, to  the  advancement  of  holy  Church,  and  the  amendment  of  our 
Bealm,  of  our  mere  and  free  wiU,  have  given  and  granted  to  all  Arch- 
bishops, Bishops,  Abbots,  Priors,  Earls,  Barons,  and  to  all  free-men  of 
this  our  Bealm,  these  liberties  following,  to  be  kept  in  our  kingdom  of 
England  for  ever. 

**  Given  at  Westminster,  in  the  ninth  year  of  our  reign." 
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twenty-first  year  of  his  reign,  Henry  granted  another  con- 
firmation, receiving  for  the  gift  and  grant  an  aid  of  the  thir- 
tieth part  of  moyables  of  certain  descriptions ;  and  again,  in 
the  thirty-sixth  year  of  his  reign,  receiving  a  fifteenth  part  of 
movables.  But  neither  the  repeated  grants,  nor  the  pecu- 
niary considerations  which  Henry  received  for  them  from  his 
sabject6,  could  ensure  his  observance  of  the  ch&rter,  and  re- 
sort was  had  to  a  solemn  religious  ceremony,  by  which  it  was 
hoped  to  affect  his  conscience  by  oaths  and  imprecations.  At 
a  great  council,  held  in  the  greab  hall  of  the  king  at  West- 
minster, on  the  drd  of  May,  1254,  a  ceremonial  was  pre- 
pared, at  which  the  £ing  was  present,  with  his  barons  and 
prelates ;  the  latter  in  pontificals,  and  holding  burning  tapers 
in  their  hands.  The  Great  Charter  and  the  Charter  of  the 
Forest  were  read  before  them.  They  pronounced  the  sentence 
of  excommunication  against  every  one  who  should  thence- 
fi>rth  violate  these  frmdamental  laws.  They  threw  their 
tq>ers  on  the  ground,  and  exclaimed, "  May  the  soul  of  every 
one  who  incurs  this  sentence  so  stink  and  corrupt  in  hell." 
The  king  added,  "  So  help  me  God,  I  will  keep  all  these 
articles  inviolate,  as  I  am  a  man,  as  I  am  a  Christian,  as 
I  am  a  knight,  and  as  I  am  a  king  crowned  and  anointed." 
It  is  melancholy  to  reflect  that  so  tremendous  a  ceremony 
was  of  no  avail.  Henry's  conscience  was  relieved  by  the 
dispensations  of  the  Pope,  and  he  died  regardless  of  his 
mbjects'  rights,  and  of  his  own  solemn  engagements.^ 

The  laxity  of  Henry  in  the  observance  of  Magna  Charta 
passed  to  his  son  Edward  I.  Another  interference  of  the 
barons  took  place,  and,  in  the  twenty-fifth  year  of  his  reign, 
eighty-two  years  after  the  grant  of  the  charter  by  John, 
**  a  confirmation  of  the  Great  Charter,  and  the  Charter  of 
the  Forest "  was  granted  by  Edward.  Although  in  form  a 
charter,  it  appears  in  the  statute-book  as  a  statute,  and  is 

*  The  Sentence  of  Curse  sworn  by  the  Bishops  against  the  breakers  of 
tbe  Great  Charter,  will  be  found  m  Pickering's  Statutes,  voL  i.  p.  33, 
0d.l762. 
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called  "  CoNFiBMATio  Chabtabum."^  It  enjoined  that  the 
charters  should  be  sent,  under  the  king's  seal,  as  well  to 
the  Justices  of  the  Forest  as  t-o  others, — to  all  sherifis  of 
shires,  and  other  officers,  and  to  all  cities,— with  the  king's 
writs,  directing  them  to  cause  the  charters  to  be  pulv- 
lished,  and  to  declare  to  the  people,  that  he  had  confirmed 
them  in  all  points;  —  and  that  ''the  justices,  sheriffs^ 
mayors,  and  other  minif«ters  which  had,  under  the  king,  the 
laws  of  the  land  to  guide,  should  allow  the  charters  to  be 
pleaded  before  them  in  judgment,  in  all  their  points ;  the 
Oreat  Charter  as  the  common  law,  and  the  Charter  of  the 
Forest  according  to  the  assize  of  the  forest,  for  the  wealth 
of  the  realm."  It  was  also  declared  that  "judgments  con- 
trary to  the  points  of  the  charters,  should  be  undone  and 
holden  for  nought;" — that  the  charters  should  be  sent,  under 
seal,  to  cathedral  churches  throughout  the  realm,  there  to 
remain,  and  should  be  read  before  the  people  two  times  by 
the  year;" — and  that  ''all  archbishops  and  bishops  should 
pronounce  the  sentence  of  excommunication  against  all 
those  that  by  word,  deed,  or  counsel,  did  contrary  to  the 
charters ;  and  that  the  curses  be  twice  a  year  denounced 
and  published  by  the  prelates." 

These  provisions  seem  to  have  been  insufficient,  for,  in 
three  years  afterwards  another  statute  appears,  entitled 
"  Abticuli  stjpsb  Chabtas."*  It  states  that  "  forasmuch 
as  the  charters  had  not  been  obsenred  nor  kept,  because 
there  was  no  punishment  executed  upon  them  which 
offended  against  the  points  of  the  charters;  the  King  had 
again  granted,  renewed,  and  confirmed  them,  at  the  r^ 
quest  of  his  prelates,  earls,  and  barons,  assembled  in  his  Par- 
liament holden  at  Westminster ;  and  had  ordained,  enacted, 
and  established  certain  articles  against  all  those  that  offend 
contrary  to  the  points  of  the  charters,  or  that  in  anywise 
transgress  them."  These  articles  required  that  the  charters 
be  delivered  to  every  sheriff  of  England,  under  the  king's 
seal,  to  be  read  four  times  in  the  year  before  the  people  in 
'  25  Edw.  I.,  Stat.  1, 1297.  «  28  Edw.  I.,  Stat.  3,  1800. 
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the  fiiQ  coantj,  ai  the  usual  quarterly  feasts ; — and  for  these 
two  cbazien  to  be  firmlj  observed  in  ev^rj  point  and  article 
(frbere  before  no  remedj  was  at  the  common  law)  there 
•hoold  be  chosen,  in  every  shire-court,  by  the  commonalty 
of  the  shire,  three  substantial  men,  knights  or  other  law- 
fiil,  wise,  or  well-disposed  persons,  which  should  be  justices, 
•worn  and  assigned  by  the  king's  letters-patent,  to  hear 
(without  any  other  writ,  but  only  their  commission)  such 
plaints  as  should  be  made  upon  all  those  that  commit  or 
offiend  against  the  charters ; — and  to  determine  them  without 
allowing  the  delays  which  should  be  allowed  by  the  common 
law ; — with  power  to  punish  by  imprisonment,  by  ransom,  or 
by  amerciament,  according  to  the  trespass. 

This  statute  afterwards  states  that, ''  besides  these  things 
gnmted  upon  the  articles  of  the  charters  aforesaid,  the  King, 
of  his  special  grace,  for  redress  of  the  grievances  that  his 
people  had  sustained  hy  reason  of  his  wars,  and  for  the 
amendment  of  their  estate,  and  to  the  intent  that  they  may 
be  more  ready  to  do  him  service,  and  more  willing  to  assist 
and  aid  him  in  time  of  need,  had  granted  certain  articles, 
title  which  he  supposeth  shall  not  only  be  observed  of  his 
H^e  people,  but  also  shall  be  as  much  profitable,  or  more 
tiian  the  articles  heretofore  granted/'  Nineteen  articles  then 
£»llow,  which  relate  to  matters  that  have  little  bearing  on 
oar  modem  constitution,  but  which  so  far  as  they  appear 
to  be  interesting,  will  he  hereafter  noticed. 

There  is  no  further  evidence  in  the  statute-book  that 
Magna  Charta  continued  to  be  unobserved ;  unless  it  be  so 
inferred  from  the  fact  that,  between  the  twenty-eighth  year 
of  Edward  I.  and  the  fourth  year  of  Henry  V., — the  last 
statute  of  confirmation, — there  are  no  less  than  twenty-nine 
statutes  for  confirming  it.  It  seems  to  have  been  the  first 
proceeding  of  each  new  Parliament,  to  pass  a  short  statute 
to  confirm  the  great  charter.  There  are  fourteen  statutes 
of  confirmation  in  the  reign  of  Edward  III.  In  the  first 
Parliament  of  Eichard  II.  it  appears  that  the  Great  Charter, 
and  the  Charter  of  the  Forest,  were  read  before  the  Parlia- 
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ment,  at  the  request  of  tlie  Commons.  Assuming  then  that 
Magna  Charta  was  generaUy  observed  from  the  time  of  the 
statute  of  Articuli  super  Chartas,  28  Edw.  I.,  it  occupied, 
from  its  grant  by  King  John  in  1216,  eighty-five  years  of 
incessant  contest  and  struggle  to  establish  it  as  settled  law  ; 
and  when  it  is  considered  that  Magna  Charta  was  itself  the 
issue  of  struggles  for  charters  carried  on  with  every  suc- 
cessive Norman  king,  from  the  Conqueror  to  John,  we  have 
a  period  of  no  less  than  two  hundred  and  thirty-four  years 
occupied  in  the  parturition  and  operative  establishment  of 
the  code  of  Magna  Charta. 
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CHAPTER  VI, 
MSB  OP  THE  HOUSE  OF  COMMONS. 
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HxNST  HL,  49th  year  of  his  rdgn,  1266, 

JJXI> 

Bdwabd  I.,  28rd  year  of  his  resgn,  1295. 

Bferenoe  and  independent  state  of  the  Monarchs. — ^Bise  of  Eepresenta- 
tion. — Greater  and  Lees^  Barons. — ^Knights. — Provisions  of  Oxford. 
— ^Leioester's  Parliament— Knights,  Citizens,  and  Burgesses  sum- 
moiied* — ^First  Instance. — ^Their  Wages. — Bepreeentation  disconti- 
nued.— ^Edward  L — Statutes  passed  by  his  Council  and  Barons. — 
TTrnghtu  again  Summoned — ^Knights,  Citizens,  and  Burgesses. — ^Be- 
presentation  of  the  Commons  established. 

The  relation  between  the  king  and  the  people  in  the  days 
of  the  Flantagenets  did  not  produce  that  community  of 
interest  which  now  exists.  The  king  possessed  the  king- 
dom like  a  private  estate.  He  derived  a  large  revenue 
from  the  royal  lands  or  demesnes;  and  besides  these,  by 
the  feudal  laws,  he  received  pecuniary  aids  and  other  con- 
tributions from  the  estates  of  his  barons  ;  and  in  some  in- 
stances, such  as  wardship  and  escheat,  their  entire  incomes. 
He  also  received  scutage  or  escuage,  a  pecuniary  commu- 
tation for  military  service,  which  being  levied  on  every 
knight's-fee^  produced  a  large  return  ;  and  on  the  royal 
towns  he  levied  toll  or  tallage,  or,  where  these  had  been  com- 
muted, a  fee-farm  rent.  He  levied  customs  upon  merchan- 
dise imported  and  exported,  especially  on  wool  exported; 
and  he  took  the  prisage  of  wine,  or  two  casks  out  of  every 
*  The  number  of  Knights' -Fees  established  at  the  Conquest  was  60,215. 
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sbip.  The  money  bo  derived  passed  into  his  treasurj ;  and  he 
spent  it  according  to  his  own  uncontrolled  pleasure,  or  as  his 
necessities  required, — in  the  expenses  of  his  government,  in 
his  own  household,  in  peace  or  in  war.  When  this  revenue 
was  sufficient,  the  people  were  spared  and  were  content  ;\but 
when  the  king  found  it  necessary  to  require  an  extraordinary- 
aid  or  subsidy  from  his  subjects,  he  then  had  to  assemble 
his  great  council,  and  to  obtain  their  consent  The  executive 
power  was  entirely  in  his  hands ;  and  the  legislative  power 
was  also  exercised  by  him  as  the  originator  of  all  the  laws, 
subject  only  to  the  assent,  oftentimes  probably  merely  formal, 
of  the  prelates  and  barons,  as  the  great  men  of  the  realm. 

But  in  the  reign  of  Henry  III.  circumstances  occurred 
which  were  destined  to  bring  about  an  important  change  in 
the  legislative  element  of  the  government, — to  remove  from 
the  king,  and  to  a  great  extent  from  the  lords,  the  power  of 
taxation,  and  to  place  it  in  other  hands.  The  development 
of  the  great  principle  of  the  Bepbesektatiok  of  thb 
People  in  Parliament  is  here  referred  to,  which  has  given 
to  the  English  constitution  its  peculiar  excellence  and  dis- 
tinction; and  which  has  contributed,  as  a  main  cause,  to  esta- 
blish the  eminence  which  the  Anglo-Saxon  race  has  attained 
in  freedom,  commerce,  wealth,  public  spirit,  and  power. 

It  is  not  unlikely  that  the  principle  of  representation  may 
have  been  put  in  action  in  ancient  times,  when  large  bodies  • 
of  men  found  themselves  opposed  to  each  other,  on  questions 
of  public  interest.  Convenience  would  naturally  suggest  the 
selection  of  representatives ;  and  in  ecclesiastical  councils, 
the  various  churches  were  represented  by  members  who  at- 
tended as  delegates  or  representatives.  There  are  even  in- 
stances, in  our  early  history,  of  the  selection  of  knights  to 
assess  the  proportion  of  an  aid  or  subsidy  to  be  borne  by 
the  respective  counties  of  the  kingdom.  But  popular  repre- 
sentation, as  a  principle  and  constituent  part  of  government, 
it  is  generally  admitted,  had  its  birth  in  the  circumstances 
about  to  be  related.'  But  it  originated  in  no  premeditated 
'  The  representative  goieaexaneat  of  Uiis  Dation  (England)  is  the  only 
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design  to  fomid  a  tjBtem  of  representative  goyemment ;  and 
it  wfts  slow  in  attaining  its  present  proportion  and  dignity. 
Its  ^ning  and  rise, — tirst  as  regards  the  represaitation  of 
eonntiesj  and  next  of  cities  and  boroughs,  will  now  be  briefly 
traced. 

Bj  tbe  &odal  Bjrstem,  as  has  been  explained,  large  estates 
were  granted  to  the  Norman  barons  on  conditi<m  of  miHtarj 
lerriee  and  suit  in  the  king's  court ;  and  th^se  barons,  with 
the  prelates, — the  ktter  in  right  of  their  baronies, — formed 
the  great  council  of  the  king.  The  councils  were  summoned 
bj  the  king  at  his  pleasure  and  bj  his  writ, — ^the  common 
node  of  communicating  his  commands  to  all  ranks  of  per- 
•ODs  and  public  bodies.  The  councils,  afber  ike  Oonquest, 
were  often  called  Parliam^its ;  a  name  which  was  applied  to 
auemblies  of  various  kinds ;  to  the  jhda  Begit,  aiMi  to  the 
eonvenlaon  fiom  which  the  Great  Charter  issued,  which  waa 
caiDed  FmrUmnenium  MuMM/meia. 

In  progress  of  time,  as  the  original  baronies  escheated 
and  returned  into  the  hands  of  the  Crown,  it  became  the 
poliej  of  the  king  to  divide  them  into  smaller  baronies,  and 
^ua  to  provide  adhermts  against  the  power  of  the  greater 
hanma.  Buct  the  new  grants  were  made  to  the  new  grantees 
as  tenants  in  capites  and  thej  thus  became  of  the  same  order 
as  tiie  g;reater  barons ;  but  not  being  possessed  of  the  same 
wealth  and  power,  they  came  to  be  distinguished  as  the  lesser 
or  smaller  barons.  They  were  equally  entitled  with  the  great 
barons  to  be  summoned  to,  and  to  sit  in,  the  great  council.^ 
But  although  they  possessed  that  right,  and  regarded  it  as 
a  high  privilege  and  distinction  attached  to  their  order,  at- 
tendance at  the  council  was  a  burden;  and  they  were  saldsfied 
to  be  exonpt  from  it,  or  with  only  an  occasional  attendance. 

ifliwiilaliie  gcrrenunent  wbidi,  until  our  days,  has  existed  with  foil 
Titalitj  in  EuiH>pe.  (Ghnsof  s  *  Histoiy  of  Bepresentatdve  GK)Teniment  in 
Enrope.') 

*  The  charter  implies  some  diatinction  between  those  styled  '*  Migores 
Barooes  "  and  the  rest  of  the  tenants  i»  cajnte  of  the  Crown ;  but  it  also 
oiqplieB  thai  all  the  tenants  in  capitey  or  at  least  all  the  military  tenants 
mooptfo,  had  an  equal  ri^t  to  be  summoned.  (Peers'  Beport,Tol.  L  p.  67.) 
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The  great  numbers  of  the  military  tenanta  of  the  Crown, 
whether  called  lesser  barons  or  knights  (for  both  were 
tenants  in  capita  of  the  king,  and  any  distinction  between 
them  soon  merged  in  their  common  knighthood),  would 
have  made  it  difficult  for  the  king  to  summon  them  in- 
dividually and  personally  by  his  writ  or  letter,  like  the 
great  barons.  Magna  Charta  solved  the  difficulty  by  pro- 
viding that,  "  for  holding  the  general  council  of  the  king- 
dom to  assess  aids,  and  for  the  assessing  of  scutages,  we 
shall  cause  to  be  summoned  the  archbishops,  bishops,  ab- 
bots, earls,  and  great  barons  (majores  haronea)  of  the  realm, 
singly  by  our  letters ;  and  furthermore,  we  will  cause  to  be 
summoned  in  general  by  our  sheriffs  and  bailiff,  all  others 
who  hold  of  us  in  capUe"^  This  separation  of  the  baronage 
into  two  classes, — those  summoned  by  writs,  directed  to 
each  individually,  and  those  summoned  by  sheriffs  under  the 
direction  of  writs  addressed  to  them, — laid  the  foundation  of 
the  distinction  which  afterwards  arose  between  the  ranks  of 
nobility  and  gentry. 

The  next  step  towards  the  representation  of  the  inferior 
class,  arose  from  the  necessity  of  consulting  the  convenience 
as  well  of  the  king  and  council,  as  of  the  knights  themselves. 
The  knights  were  a  numerous  class  in  each  county.  All 
persons  holding  land  under  the  Crown  as  tenants-in-chief^ 
of  the  yearly  value  of  twenty  pounds,  were  compellable  to 
receive  knighthood.  The  attendance  of  so  large  a  body, 
even  if  it  were  practicable,  would  have  rendered  deliberation 
impossible.  Attendance  by  representatives  must,  therefore, 
when  it  was  desired  to  act  upon  the  provision  of  Magna 
Chartm  have  suggested  itself  as  the  natural  mode  of  giving 
effect  to  the  general,  but  impracticable,  right;  and  thus 
representation  of  the  counties  arose.  An  election  of  re- 
presentative knights  took  place  at  the  county-court,  before 
the  sheriff;  the  choosers  (as  the  electors  are  called  in  the 
ancient  statutes)  being  the  knights  themselves, — but  whe- 
ther with  or  without  the  freeholders,  is  a  question  much 
^  See  Magna  Charta,  an/e,  p.  58. 


1265.]  STATS  OF  THI  BOBOUGH8.  73 

oontroyertedL  At  the  present  day,  the  counties  are  sup- 
posed to  be  represented  by  actual  knights.  The  writ  directs 
the  sheriff  to  return  two  knights ;  and  each  member,  when 
his  election  is  declared,  is  girt  with  a  sword  to  supply  the 
fiction  of  knighthood. 

But  Magna  Charta, — out  of  which  the  representation  of 
the  counties  by  knights,  as  members  of  the  feudal  union, 
may  be  considered  to  have  almost  diifectly  sprung, — gave  not 
the  remotest  ground  for  foreseeing,  as  a  coming  event,  the 
attendance,  in  the  great  council,  of  representatives  of  cities 
and  boroughs :  it  provided,  as  we  have  seen,  that  the  city  of 
London,  and  all  other  cities  and  boroughs,  should  have  their 
ancient  liberties  and  free  customs  ;^  but  these  places,  at  the 
time  of  Magna  Charta,  were  too  completely  excluded  from 
the  feudal  union,  to  be  allowed  any  share  whatever  in  the 
national  government.  London  was,  indeed,  a  city  of  con- 
siderable importance ;  but  the  other  cities  and  boroughs, — 
with  the  exception  of  a  few  to  whom  charters  of  immunity 
had  been  granted,— rbelonged  to  the  king  or  the  great  baroms, 
who  treated  them  as  property,  exacting  from  them  toll  or 
tallage.  But  as  trade  and  commerce  extended,  the  cities 
and  boroughs  increased  in  population;  and  as  their  citizens 
and  burgesses  then  also  increased  in  power  and  import- 
Mice  they  were  able  to  procure,  or  to  force  from  their  lords, 
charters  of  liberties,  which  were  numerously  granted  in  the 
reign  of  John ;  so  that,  in  the  reign  of  Henry  III.,  they 
had  begun  to  acquire  self-government,  and  oftentimes  the 
ownership  of  land  in  the  vicinity  of  the  city  or  borough ; 
and,  what  was  more  important,  the  abolition  of  the  arbitrary 
power  of  tallage,  by  the  substitution  of  a  fee-farm  rent,  or 
rent  certain.  The  charters  by  which  these  changes  were 
produced,  were  often  wrung  from  the  lords  of  the  boroughs ; 
and  they  have  been  well  called  treaties  of  peace  between  the 
burgesses  and^  their  lords.^ 

1  See  p.  55,  caUe, 

*  Gnizot's  Histoiy  of  CiyiHzation  in  Europe,  p.  52.    This  obserra- 
iion  of  M.  GKiisot  is  illustrated  by  a  charter  tested  Tuesday,  the  Feast 
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It  is  remarkable  that  the  first  summoning  of  representa- 
tiyes  of  counties  and  boroughs  to  a  great  council,  did  not 
proceed  from  the  sovereign,  but  ^m  a  faction  which,  in  the 
reign  of  Henry  III.,  obtained  for  a  time  the  command  of 
the  kingdom.  Henry  had  displeased  his  subjects  by  hi^ 
devotion  to  and  his  enrichment  of  foreigners.  He  paid  no 
regard  to  the  Great  Charter,  oi*  the  laws  which  it  promul- 
gated ;  although  he  was  forced  frequently  to  recognize  and 
confirm  it.  The  pusillanimity  of  his  character  was  unequal  to 
the  control  of  the  turbulent  barons ;  many  of  the  most  power- 
ful of  whom  lived  in  continual  opposition  to  his  administra- 
tion and  government.  At  length  Simon  de  Montfort,  Earl 
of  Leicester,  conspired  with  other  barons  to  get  the  king 
into  their  power.  They  forced  him  to  call  a  great  council  or 
parliament  at  Oxford,  which  assembled  there  on  the  11th  of 
June,  1258 :  it  consisted  of  the  prelates  and  barons  only ; 
they  c^me  to  the  assembly  armed,  and  attended  by  their 
military  vassals,  and  the  king  found  himself  a  prisoner  in 
their  hands.  Through  their  coercion,  certain  laws  were 
passed,  called  "The  Pbotisioks  op  Oxiobd;"  which,  nniil 
they  were  revoked  by  the  restored  authority  of  the  king, 
took  aU  power  from  him,  and  put  the  government  under 
the  control  of  twenty-four  selected  barons.  Civil  war  was 
the  result :  a  battle  was  fought,  between  the  king  and  the 

of  St.  Mathias  the  Apostle,  in  the  year  1805,  and  84  Edward  I.,  granted 
by  Waiiam  de  Breouse,  Lord  of  the  Honour  of  Brember  and  Ckywor, 
to  his  burgesses  of  Swansea.  After  referring  to  a  suit  carried  on  fay 
the  burgesses  against  the  lord  in  the  king's  court,  which  was  compro- 
mised by  the  charter,  it  concludes  with  a  grant  by  the  lord, — that  if  he 
violate,  by  any  act  or  deyice,  the  liberties  or  customs  of  the  btirgessea, 
he  is  become  bound  and  indebted  to  our  lord  the  king,  of  five  hundied 
pounds  of  silver,  in  the  name  of  pure  debt ;  and  to  any  one  or  more  of 
the  burgesses  to  whom  wrong  shall  be  done,  contrary  to  the  tenour  of  the 
charter,  "  in  five  hundred  marks  of  silver,  in  the  name  of  a  pure  debt," 
to  be  paid  within  "half  a  year  of  the  wrong  committed."  (Dillwyn'a 
Contributions  towards  a  History  of  Swansea.)  The  combination  and 
power  of  the  burgesses  must  have  been  considerable  to  have  forced  eoa*. 
cessions,  guaranteed  by  a  penalty,  from  so  poworAil  a  baron  as  William 
de  Breouse. 
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bironB,  ftt  Lewes,  on  the  14tli  of  May,  1264,  in  whicli  the 
king's  army  was  routed,  and  the  king  surrendered  himself 
prisoner  to  the  barons ;  his  son,  Prince  Edward,  being  de- 
tained a  hostage  in  Dover  Castle. 

Through  this  success,  Leicester  acquired  the  exercise  of 
the  soTereign  power ;  and,  to  strengthen  his  power  by  in- 
creasing his  popularity,  he  summoned,  in  the  name  of  the 
eaptire  king,  a  great  council  or  parliament,  to  meet  in  Lon- 
dmi  on  the  20th  of  January,  1265,  in  the  forty-ninth  year  of 
Henry's  reign.  The  record  of  this  parliament  exists:  it 
shows  that  twenty-three  lay  lords,  and  one  hundred  and 
twenty-two  ecclesiastics,  including  abbots,  priors,  and  deans, 
attended  the  assembly.  Leicester  also  ordered  the  attend- 
ance of  two  knights  from  each  shire,  and  two  citizens  and 
burgesses  from  each  city  and  borough.  That  is  the  origin 
of  the  representation  of  the  people.  The  writs  for  summon- 
ing this  parliament  are  the  earliest  writs  of  summons  now 
eitant  on  record.  Some  historians  have  conteniied  that 
cariier  instances  of  representation  may  be  inferred  from  the 
frets  and  documents  of  history ;  but  the  best  authorities, 
and  the  highest  research,  have  made  it  manifest  that  the 
assembly  convened  by  Simon  de  Montfort  is  the  first  in- 
•tance  of  popular  representation  in  parliament.^ 

The  prelates  and  barons  were  summoned  by  writs  in  the 
king's  name,  as  were  also  the  king's  council ;  and  by  entries 
on  the  record  it  appears  that  all  the  sheriffs  of  England  were 
commanded  to  cause  to  come  to  the  king,  at  London,  at  the 
time  stated,  two  of  the  more  lawful  and  discreet  knights 
of  their  several  counties.  It  also  appears  that  writs  were 
sent  to  the  cities  and  boroughs  of  England,  commanding 
them  to  send  two  of  the  more  discreet,  lawful,  and  honest 
^'  ci  their  citizens  and  burgesses ;  and  in  like  manner  the 
"^  barons  and  bailiffs  of  the  Cinque  Ports  were  required  to 
send  four  of  the  more  lawful  and  discreet  men  of  their  ports. 
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-       ^  **  After  ft  long  oontrorenj,  almost  all  judidouB  inquirers  seem  to 
.  hsve  aoqniesoed  in  admitting  this  origin  of  popular  representation." 
(HaOam's  Middle  Ages,  roL  ii.  p.  160.) 
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In  these  writs  the  purpose  of  the  attendance  is  stated  to  be 
to  treat  on  the  king's  affairs,  with  the  king,  prelates,  and 
magnates.* 

In  this  record  we  find,  also,  the  origin  of  what  afterwards 
became  a  settled  practice, — that  of  paying  the  representatives 
of  the  people,  wages,  or  expenses  of  attending  parliament ; 
for  a  wiit  is  recorded  to  the  sheriff  of  Yorkshire,  command- 
ing that  the  two  knights  who  should  attend  the  parliament 
should  be  paid  their  reasonable  expenses  in  coming  to  the 
parliament,  of  staying  there,  and  of  returning  to  their  own 
parts  ;  which  expenses  the  sheriff  was  directed  to  levy  on 
the  community  of  the  county. 

When  the  civil  war  had  terminated,  and  Henry's  autho- 
rity was  restored  (which  happened  after  the  battle  of  Eve- 
sham, on  the  4th  of  August,  1265,  in  which  Leicester  was 
slain,  and  the  King  was  released  from  bondage  by  his  son, 
Prince  Edward),  the  precedent  of  Leicester,  regarded  as  an 
act  of  usurpation,  was  discontinued,  and  was  not  revived 
during  the  remainder  of  Henry's  reign,  and  the  greater  part 
of  the  following  reign ;  but  the  great  council  of  prelates  and 
barons  went  on  in  its  old  course. 

Edward  I.  succeeded  his  father  Henry  III.,  on  the  16th 
November,  1272.  He  held  his  first  Parliament  at  West- 
minster, on  the  6th  April,  1275.  The  Statute  of  Westmin- 
ster was  then  passed,  which  consists  of  fifty-one  chapters, 
and  is  called  "  the  Acts  of  King  Edward,  made  at  his  first 
Parliament,  after  his  coronation,  by  his  council,  and  by  the 

*  The  following  is  the  substanoe  of  the  three  writs  : — 

**  Item  mandatum  est  singulis  Tioecomitibus  per  Angliam ;  quod  re- 
nire  faciant  duos  milites  de  legalioribus,  probioribus  et  discretioribas 
militibus  singulorum  comitatuum,  ad  regem  London',  in  ootaV  predictis, 
in  forma  supradicta. 

'*  Item  in  forma  pnedicta  scribitur  civibus  Ebor',  civibus  Lincoln'  et 
ceteris  burgis  Anglise,  quod  mittant  in  forma  predicta  duos  de  discreti- 
oribus,  legalioribus  et  probioribus,  tarn  civibus,  quam  burgensibus  suis. 

'*  Item  in  forma  preedicta  mandatum  est  baronibus,  et  probis  hominibus 
Quinque  Portuum,  prout  continetur  in  brevi  irrotolato  inferius."  (By- 
mer's  Fosdera,  toL  i.  p.  449.) 
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laKDt  of  archbishops,  bishops,  abbots,  priors,  earls,  barons, 
and  all  the  commonalty  of  the  realm."  But  a  subsequent 
statute  of  Edward  1. — the  Statute  of  Gloucester — made  in 
the  sixth  year  of  his  reign,  1278,  omits  any  allusion  to  the 
commooalty,  stating  that  the  statute  was  made  by  the  king, 
calling  together  the  prelates,  earls,  and  barons,  and  his 
eouncil.  Edward  made  a  nearer  approach  to  the  precedent 
of  Leicester  in  the  eighteenth  year  of  his  reign,  1290 ;  when 
writs  of  election  were  addressed  to  the  sheriffs,  directing 
them  to  return  two  or  three  knights,  to  appear  at  Westmin- 
•ter,  with  full  powers  for  themselves  and  the  *  communitas ' 
of  the  shire,  to  consent  to  what  should  be  then  and  there 
ordained  by  tbe  earls,  barons,  and  certain  other  of  the 
'Prooeres'  of  the  kingdom.'  In  22  Edward  I.,  1294,  simi- 
lar writs  were  addressed  to  the  sheriffs,  stating  that  the 
king  intended  to  have  a  '  colloquium '  (a  term  used  for 
parliament)  with  the  earls,  barons,  and  other  magnates 
of  the  kingdom,  at  Westminster,  on  the  morrow  of  St. 
Martin;  ai^d  ordering  the  sheriffs  to  cause  two  knights 
to  be  elected,  with  full  power  to  consent,  for  themselves 
and  the  '  communitas,'  to  what  should  be  ordained  by  the 
earls,  barons,  and  proceres.^ 

The  duties  assigned  to  the  knights  in  these  parliaments 
were  to  consent  to  the  ordinances  of  the  earls  and  barons ; 
bat  a  more  complete  adoption  of  the  precedent  of  Leicester 
soon  followed.  In  23  Edward  I.,  1295,  writs  of  election 
were  addressed  to  all  the  sheriffs  of  England,  reciting  that 
the  king  intended  to  hold  a  parliament,  with  the  earls, 
barons  and  other  proceres  of  the  kingdom,  for  the  purpose 
of  providing  against  the  dangers  which  threatened  the  king- 
dom ;  for  which  purpose  they  had  been  summoned  to  come 
to  the  king  on  Sunday  next  after  the  feast  of  St.  Martin. 

'  Pariimmentaiy  Write  and  Becords  (Beoord  Commission  edition), 
ToL  L  p.  15. 

'  Idem^  p.  aO.  "Between  49  Heniy  III.  and  18  Edward  I.  there  is 
no  eridsnoe  to  prove  that  the  members  of  the  House  of  Commons  were 
present  in  Parliament ;  in  fietct,  the  records  which  are  extant  prove  the 
eantnry.**  (Hardy,  on  the  •  Modus  Tenendi  Parliamentum,'  prefl  p.  xi  ^ 
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The  writ  then  commands  the  sheriff  that  he  should  cause  to 
be  elected  of  his  county,  two  knights ;  and  of  every  city  of 
the  same  county,  two  citizens  ;  and  of  every  borough,  two 
burgesses ;  and  cause  them  to  come  to  the  king  at  the  same 
time  and  place ;  so  that  the  knights  should  have  sufficient 
power,  for  themselves  and  the  '  communitas '  of  the  shire ; 
and  the  citizens  and  burgesses,  for  the  '  communitas  *  of 
their  respective  cities  and  boroughs,  to  do  what  by  common 
consent  should  be  ordained  in  the  premises.^  The  sheriffs 
were  respectively  commanded  to  have  there  the  names  of 
the  several  knights,  citizens,  and  burgesses,  with  their  re- 
spective writs.^ 

Thus  it  appears  that  this  great  and  important  innovation 
in  the  constitution  of  the  legislative  assembly,  was  not  the 
result  of  deliberate  and  express  legal  enactment,  but  rather 
a  spontaneous  act  of  Eoyal  pleasure.  It  seems  to  have  been 
a  concession  to  the  advancing  prosperity  and  influence  of 
the  people,  in  accordance  with  a  principle  set  forth  in  the 
writs  summoning  the  prelates  to  the  same  parliament, "  that 
what  concerns  all  should  be  approved  by  all ;  and  that  for 
common  dangers  remedies  should  be  provided  in  common."* 

1  Pariiamentary  Writs  and  Becords,  toI.  L  p.  22. 

'  Peers'  Beport,  vol.  i.  p.  212.  In  the  following  year,  1296,  there  are 
records  of  the  election  of  two  citizens  for  London,  and  for  Hereford. 
In  the  former,  the  election  was  made  hy  the  aldermen  and  four  men  of 
every  ward,  who  at  the  same  time  grant  twenty  shillings  per  diem  to  the 
citizens  elected,  for  their  expenses  in  going  to  and  returning  from  Par- 
liament. In  the  latter,  the  election  was  made  in  the  presence  of  the 
ousted  and  aldermen,  hy  *'  six  of  the  best  and  most  discreet  of  erery 
ward."  (Parliamentary  Writs  and  Records,  toL  i.)  The  wages  were 
afterwards  settled  at  a  much  lower  rate. 

•  Feed.,  Tol.  L  p.  827.    Peers*  Eeport,  vol.  L  p.  211. 
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OBOWTH  OF  FABLIAMBNT. 


r23  Edwabb  I.  .    . 

.A.D.1296      . 

.    12  years. 

PknUgenet^ 

1  Edwabd  n.      .    . 

1807    . 

.    20     „ 

Kings. 

1  Edwaiii>  ni.    .    . 

1827    . 

.    50      „ 

V-BlCHASD  11.       .      . 

1377    . 

.    22     „ 

HoQseof 

TanctatffT. 

Heitbt  rV.  .    .    . 

HekbyV 

LHbhbtVI.  .    .    .    . 

1399    . 
1413    . 
1422    . 

.    14     „ 
.      9      „ 
.    89     „ 

Hoose  of 

r  Edward  IV,    .    .    , 
-  Edward  V.     .    .    . 

1^1     . 
1483 

.    22     „ 

York, 

.BichabdIII.  .    .    . 

1483 

188  years. 

HomUe  posttion  of  Citizens  and  Burgesses. — Legislatiye  power  in  the 
Ejng. — Coneessioii  as  to  Taxation. — Judicial  Functions  of  Parliament. 
— Petitiona. — Triers  of  Petitions. — Opening  Parliament. — Proxies. — 
Origin  of  ConTocation. — Complaint  of  CbieFances. — ^Aid  by  Commons 
alone. — Edward  II. — Confederation  of  Barons. — Ordinances. — Be- 
Toked  as  oontraij  to  aatbority  of  Parliament. — Peers  of  the  Laud. — 
Depositian  of  Edward  II. — Edward  III. — ^Adyice  of  Parliament  asked 
sid  given  as  to  War. — ^Boyal  Commission  for  Tallage  repealed. — Se- 
parate ddiiberation  and  subsequent  agreement  of  Lords  and  Commons. 
— No  negatiring  power  yet  appeared. — ^Taxation  by  Lords  and  Com- 
mons.— Peers  and  Commons  consult  as  to  Loan. — Commons  appointed 
to  frame  Petitiona  into  Statutes. — Taxation  by  Priyy  Council  restrained. 
— CoBmums'  Complaint  of  bad  Qovemment. — Statutes  not  according 
to  Pedtiona. — Commons  consulted  on  Foreign  Affairs. — QrieTanoes 
ndresaed. — Ordinances  illegal — Dukes  first  created. — Statutes  to  be 
in  English. — Concurrence  of  both  Houses  not  yet  settled. — ^First  Im- 
peachment by  Commons. — First  Speaker. — Commons  petition  against 
eril  eoaasellors ;  urge  the  Cleigy  to  submit  to  Taxation  in  Parlia- 
ment.— ^First  Grant  of  Tonnage  and  Poundage. — Enfranchisement  of 
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Yilleins.— Marqueeses  created. — Barons  by  Patent. — TheThreeEstates 
of  the  Bealm  declared. — House  of  Lords'  exdusiTe  Judicature. — Tax- 
ation bj  Commons,  with  assent  of  Lords. — ^Pariiamentaiy  Privilege. — 
Commons  Bepresentatiyes  for  the  whole  Kingdom. — Resistance  by 
Commons  to  Taxation  by  Lords. — Settlement  of  separate  deliberation, 
and  ultimate  agreement  of  Lords  and  Commons. — Commons'  Bights 
as  to  Preparation  of  Statutes. — Bills  drawn  from  Petitions. — Consti- 
tution of  Parliament  settled. 


The  period  of  time  embraced  bj  this  chapter  is  one  hundred 
and  eighth-eight  years.  In  it  we  shall  endeayour  to  trace 
the  progress  of  Parliament  from  the  twenty-third  year  of 
Edward  I.,  when  representatiyes  of  the  people  were  first 
summoned  by  Soyal  authority,  to  the  time  when  the  two 
houses  of  parliament  were  constituted  and  established  ac- 
cording to  the  system  which  exists  at  the  present  day.  The 
law  of  parliament,  or  the  privileges  which  the  houses  have 
established,  and  even  the  forms  of  their  procedure,  are  little 
less  important  to  the  security  of  the  liberties  of  the  people, 
than  the  statutes  which  have  been  passed  expressly  to  de- 
clare them ;  and  it  will  be  interesting  to  inquire  by  what 
steps,  and,  as  far  as  the  records  show,  by  what  course  of  ac- 
tion, the  representatives  of  the  people  emerged  from  the  im- 
potent condition  in  which  they  at  first  assembled,  and  built 
up  the  present  system  of  parliamentary  privilege  and  pro- 
cedure. We  shall  confine  this  chapter  chiefly  to  the  par- 
liamentary procedure,  reserving  for  the  next  chapter  some 
notice  of  the  important  constitutional  statutes  passed  by 
parliament,  from  Magna  Charta  to  the  end  of  the  reign  of 
Bichard  III. 

In  the  reign  of  Edward  I.  the  history  of  the  constitution 
becomes  more  authentic ;  the  public  records  then  beginning 
to  be  more  ample  and  complete.  From  his  reign  the  statute- 
rolls  are  in  existence.  They  commence  with  the  Statute  of 
Gloucester,  6  Edward  I.,  1278,  and  they  are  continued  down 
to  8  Edward  IV.,  but  with  an  interruption  from  the  eighth 
to  the  twenty-third  Henry  VI.,  1430-1445.  They  are  the 
records  of  the  statutes  made  in  parliament  during  that 
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period.^  There  also  exist  records  of  writs  of  summons  to 
parliament,  of  peers  and  prelates^  under  the  appellation  of 
harems ;  and  of  writs  to  the  sheriffs  of  counties  for  the  elec- 
tion of  knights,  citizens,  and  hurgesses ;  and  there  are  also, 
in  suhsequent  years,  the  sherifs'  returns  to  such  writs  ;  the 
eariiest  record  of  writs  of  summons  for  the  election  of 
knights,  citizens,  and  hurgesses,  being  the  record  of  49 
Henry  lU.,  before  described.^  There  are  also  the  Parlia- 
ment-rolls, in  which  are  recorded  the  daily  transactions  of 
parliament,  on  public  and  priyate  business,  the  several  peti- 
tions and  bills,  with  the  answers  thereto ;  and,  in  some  in- 
stances, the  roll  contains  the  statute  as  drawn  up  and  passed. 
Petitions  and  answers  are  extant  as  early  as  6  Edward  L^ 

The  language  of  the  charters  and  statutes,  to  the  begin- 
ning of  the  reign  of  Henry  YIL,  is  Latin  or  French ;  those 
of  Henry  III.  are  almost  entirely  in  Latin ;  those  of  Ed- 
ward I.  indiscriminately  Latin  or  French.  The  statutes  of 
the  first  and  third  years  of  Henry  YII.  were  in  French  and 
English ;  but  from  the  fourth  year  of  his  reign  the  statutes 
are,  exclusively,  English.* 

We  have  seen  that  the  parliament,  as  it  existed  prior  to 
28  Edward  I.,  consisted  of  the  spiritual  lords  and  barons ; 
and  that  it  was  attended  officially  by  the  council  of  the 
king.  To  these  were  added,  at  that  time,  knights,  citizens, 
and  burgesses,  as  representatives  of  the  commons.  But 
the  citizens  and  burgesses,  at  the  commencement  of  their 
career,  and  long  after,  were  in  a  humble  position,  as  com- 
pared with  the  great  lords,  or  even  with  the  knights.     The 

^  After  8  Edward  lY.  the  Statute-voll  is  not  preserved ;  after  4 
Hemy  Vll.  it  ceaBed  to  be  made  up,  and,  nltiniately,  it  was  succeeded, 
for  practical  purposes,  bj  enrobneht  in  Chancery.  (Statutes  of  the  Realm, 
Introd^  p.  84.) 

»  Peers'  Report,  voL  i.  pp.  167-168. 

*  The  Rolls  were  superseded  by  the  Journals  of  the  two  Houses, 
dose  of  the  'House  of  Lords  commenced  1  Henry  YIII. ;  those  of  the 
GkHnmona,  in  1  Edward  YI.  (Statutes  of  the  Realm,  Introd.) 

*  Idmm,  Statues  of  the  Reahn,  Tol.ai.  pp.  5-11. 
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knights  were  of  the  same  order  as  the  barons,  and  thej 
assumed,  as  the  county-members  have  since  always  main- 
tained, a  higher  grade  than  borough-members.  The  peers, 
or  "  grantz,"  may  have  admitted  the  knights  into  their  con- 
sultations, with  something  like  equality,  when  they  exercised 
their  functions  as  advisers  of  the  crown ;  but  the  "  gentz 
de  commune"  (aa  the  citizens  and  burge0Bes  are  termed  in 
the  old  rolls)  were  but  little  regarded,  except  when  their 
consent  Xvas  required  to  an  ajd.  They  were,  at  that  time, 
actual  citizens  and  burgesses,  dwelling  in  the  cities  and 
towns  which  they  represented.  No  separate  house,  or  place 
of  deliberation,  appears  to  hav^een  provided  for  them,  nor 
separate  duties  or  functions  awigned  to  them,  until  long 
after  they  were  first  summoned  to  parliament.  They  were 
often  dismissed  before  the  earls  and  borons,  who  remained 
to  advise  the  crown,  or  to  give  their  assistance  and  consent 
^the  making  of  laws.  It  is  from  this  humble  and  unde- 
fed  position  that  we  shall  have  to  trace  the  rise  of  the 
commons  into  a  house  of  legislature,  separate  from,  but  co- 
ordinate in  power  and  authority  with,  the  spiritual  lords 
and  barons;  whose  assembly7  after  the  separation  of  the 
commons,  was  distinguished  as  the  House  of  Lords. 

The  function  a  c*f  the  early  parliaraentBj  however,  were 
chiefly  veslgft^aa  the  king  and  hi  a  council  j  for  even'  the 
peers  hi\(\  l^m  Drigimitire  power  in  legislation,  although 
their  as -^ cut  wjs  iiecesBary  ta  1<  legislation  for  general  pur- 
poses. Jjut  B  statu  to  or  chaHer,  grflajted  by  Edward  I.  in  the 
twenty-llfili  }car  of  his  re i^i»^two  years  after  he  had  sum- 
moned the  comiSona  to  parliament,*— WBtririod  the  power 
of  the  king  in  legislating  for  ta3fatioii  i  wnd,  in  effect,  re- 
stored the  pro^iiiions  nhidi  M^gnii  Cbuita  liad  made  for 
consulting  the  f^reat  couik^tI  He  gmnttnl  to  the  Iprds  spi- 
^Lritual  and  temporal,  and  Ui  uU  tTii^'Cuuimonatlv  of  thd  land, 
flBj**for  no  businesB  he  would  take  any  aids,  tasks,  nor 
prise^^fc^by  the  comTjM'^IUii^of  the  realm,  and  for  the 
common^^|^||JMWtf||k  th^lj^ient  aids  and  prises  due 
^^^^^ward  I.  c4.  e  (1297). 
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and  accustomed."  By  this  statate  tbe  commons,  as  well  as 
the  lords,  acquired  the  right  to  be  consulted  on  laws  impos- 
ing taxation  on  the  people ;  and  no  such  law  could  after- 
wards be  made  without  their  consent.  The  exceptions  re» 
ferred  to  were  tbe  feudal  aids,  and  prises  of  wines  and  mer- 
diandise  at  tbe  ports,  settled  bj  ancient  custom.  It  lefb  to 
parliament  all.  other  taxation,  which  was  usually  made  by 
granting  a  tenth  or  fifteenth,  or  other  proportionable  part 
of  ereiy  man's  movables ;  or  bj  subsidies,  which  wdre  a  tax 
on  land  and  mDvables ;  and  sometimes  even  by  votes  of  ac- 
tual movables,  each  as  wool,  in  kind. 

The  interference  of  parliam|pt  was  sought  in  public  and 
in  private  matters  by  petitio  JTto  the  king.  '^  Its  functions 
(says  Palgrave)  were  not  only  legislative,  they*  were  also 
judicial  It  was  the  king's  great'  and  extraordinary  court 
of  justice,  in  which  the  complaints  of  the  commonwealth  or 
any  part  of  it,  or  of  individuals,  might  be  discussed  <» 
heard ;  and  in  which  the  king  was  to  grant  redress  \^hen 
the  courts  were  unable,  or  refused ;  and  frequent  parliaments 
vers  required,  because  justice  could  not  be  administered 
.  witiiout  these  assemblies."^  Petitions  of  a  public  nature 
I  vere  dealt  with  by  parliament  in  its  legislative  capacity ; 

I  those  of  a  private  nature  wore  decided  upon  fintYonnuuziced 
in  parliament  by  persons  spet^ially  appointed  ibr  the  pur^ 
pose,  called  Triers  of  Petitioim,  wlio  i^ere  iisitrrT^  the  clmii- 
cdlor,  judges,  iind  other  law  meiubct-s  of  ilio  kiift's  couuciJ, 
without  any  interference. 4f  th^  gtmerul  body  dTlorda  and 
commons.'  The  petiur/ns  were  entei'^  nuoii  the  parlia- 
ment-rolla,  with  tlie  i^irwprs  thereto ;  aii^o  petitions  of 
a  public  natmo  the  kin-  ulcd, '' Le  Koy  le 

veut," — ' the  King  wSHn  p  i^     ■_''         ihen  aefjuirL*dthe 

force  of  Iv^,  aiil  w^  trotare AlMm^  statute-roll ;  aud^  after* 

if    ^1  ^ > 

'  Eaeay  Ofn  the  UrlgiBH  Auihoritj  ^f  the  Ejug'a  CouaoO,  bj  Sir  Wf^ 

Pdg»Te.  -       ^^.  -^ 

'  Peen'  Beport,  toL  i.  p.  ^^graHN  of  Jgetitions  are  nG^n>rmall7 

appoiiitod  by  the  House  of  I'<'PQ^^V  opuJBfc  Hl^myfl  parliament, 

ahhough  their  functionB  haye  lon|^HMfi8ed. 
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wards,  the  tenour  of  it  was  affixed  to  profclamation  writs, 
directed  to  the  several  sheriffs,  commanding  them  to  pro- 
claim the  statute  as  law,  in  their  several  counties, — a  cere- 
mony, however,  not  essential  to  the  validity  of  the  law. 

The  rolls  of  parliament,  held  at  Westminster  on  the  Sun- 
day after  the  Feast  of  St.  Mathias,  33  Edward  I.,  afford 
an  instance  of  the  course  of  proceeding  with  regard  to  pe- 
titions. The  entry  purports  that  it  was  ordained  by  the 
King  that  Sir  Gilbert  de  Houbiny,  Master  Johan  de  Caam, 
Sir  Johan  de  Kirkeby,  and  Master  Johan  de  Bussh,  should 
receive  all  the  petitions  to  be  delivered  at  the  then  next 
parliament ;  and  upon  this,  proclamation  was  made  by  the 
king's  command,  in  the  great  hall  of  Westminster,  in  the 
Chancery,  and  before  the  justices  of  the  Bench,  at  the  Ex- 
chequer, in  the  Guildhall,  London,  and  in  Westcheap,  for 
delivering  of  petitions  accordingly  before  a  certain  day.'  In 
a  later  parliament,  held  in  the  sixth  of  Edward  III.,  it  is  ex- 
plained that  the  petitions  were  not  received  and  answered 
at  that  parliament,  because  the  prelates  "  et  autres  grantz," 
and  also  "gentz  de  ley,"  who  could  try  and  answer  such 
petitions,  were  not  come  to  parliament.' 

It  was  a  very  early  practice  to  declare,  at  the  opening  of 
parliament,  the  purposes  for  which  it  was  assembled ;  and 
also  to  open  parliament  (as  we  now  style  it)  by  commission. 
An  early  instance  appears  on  the  roll  of  the  parliament  held 
at  Carlisle,  in  the  thirty-fifth  of  Edward  I.  The  king  remained 
at  Lanercost,  and  sent  to  Carlisle  the  bishop  of  Lichfield 
and  Coventry,  his  treasurer,  and  Henry  de  Lacy,  Earl  of 
Lincoln,  who  were  autliori^c^d  by  letters- patent,  entered  on 
the  roll  in  the  Frencli  kngaagt?,  to  address  the  parliament 
in  the  king's  name.^  But  if  tlie  king  viero  present,  he 
named  a  person  to  address  the  parliament  without  a  com- 
mission. On  the  rolls  of  the  parliament  of  9  Edward  II., 
it  appears  that,  the  king  being  present,  the  causes  of  sum- 
moning were  declared  by  William  Inge,  a  justice  of  the 

1  Rotuli  Farliamentorum,  38  Edward  I. 

»  Eot.  ParL,  Edwaid  III.,  p.  67.  »  J<2mi. 
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Conmioii  'Bencli.^  It  was  usual  (especially  for  persons  in  holy 
orders)  to  preface  the  speech  with  a  text  firom  Scripture,  ap- 
p^cable  to  tbe  intended  subject. 

Voting  by  proxy  came  early  into  practice ;  but  at  first 
tbe  privilege  appears  to  hare  belonged  only  to  the  bishops 
and  clergy,  and  not,  as  now,  also  to  the  temporal  lords.  On 
the  roU  of  tbe  parliament  of  35  Edward  I.,  is  a  list  of  the 
procurators  or  proxies  sent  by  the  bishops  and  abbots  to 
the  parliament  at  Carlisle.     Procurators  were  not  then  ne- 
ceassrQy  persons  entitled  to  sit  in  parliament  in  their  own 
right ;  for  all  the  procurators  in  the  instance  given  were 
rectors,  canons,  or  clergymen,  except  the  procurator  for 
the  Bishop  of  St.  David's,  and  he  was  a  knight.    The  Abbot 
ol  Ck>mbe  sent  no  proxy,  but,  instead  thereof,  his  letters- 
patent,  by  which  he  promised  that  he  would  hold  himself 
bound  by  and  grateful  for  anything  which  the  King  in  the 
said  parliament  should  profitably  decree  to  be  ordained.^ 

The  clergy  at  this  time  would  not  submit  to  be  taxed  by 
the  laity  in  parliament.  The  popes  pretended  that  all  at- 
tempts of  laymen,  without  their  permission,  to  impose  taxes 
on  the  clergy,  were  derogatory  to  the  authority  of  the  Apos- 
tolic See.  Pope  Boniface,  by  a  Bull,  dated  in  24  Edward  I., 
1296,  prohibited  payment  by  the  clergy  of  any  such  taxes, 
either  on  their  own  goods,  or  on  the  goods  of  their  respec- 
tive ehurches,  without  the  authority  of  the  Apostolic  See ; 
and  declared  that  all  emperors,  kings,  princes,  or  others, 
who  should  impose,  exact,  or  receive  such  taxes  or  assist 
therein,  should  incur  the  sentence  of  excommunication ;  and 
that  those  who  should  pay  should  incur  the  same  penalty. 
Each  a  decree  could  not  be  contended  against ;  and  it  waa 
necessary  to  form  a  separate  assembly  of  the  clergy.  In 
the  writs  of  summons  to  parliament,  addressed  to  the  arch- 
bishops and  bishops,  there  was  inserted,  whenever  the  king 

»  Bot  Pteri.,  9  Edward  H.,  851  a. 

'  "Se  ntum  et  gratum  hAbitumm  qoicqtiid  in  dioto  Fariiamento 
Bex  deoreveiit  salubriter  ordinandum."  (Bot.  Pari.,  86  Edward  I., 
p.  190. 
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required  a  convention  of  the  clergy,  a  clause,  called  fronx 
its  first  words  the  *  Praemunientes '  clause,  directing  them  to 
summon  the  deans  or  heads  of  chapters,  archdeacons,  and 
proctdH,  to  form  a  representation  of  the  clergy  in  a  sepa- 
rate convention,  or  convocation.^ 

A  specimen  of  the  external  humility  of  the  Commons  is 
found  in  a  petition  which  appears  on  the  rolls  of  parliament 
in  the  second  year  of  Edward  II.,  and  which  is  also  a  very 
early  instance  of  complaint  of  grievances.  "  The  good  peo- 
jde  of  the  kingdom,  who  are  come  hither  to  parliament,  pray 
our  Lord  the  King  that  he  will,  if  it  please  him,  have  regSfd 
to  his  poor  subjects,  who  are  much  aggrieved,  by  reason  that 
they  are  not  governed  as  they  should  be ;  especially  as  to 
the  articles  of  the  Great  Charter ;  and  for  this,  if  it  please 
him,  they  pray  remedy."  They  then  specify  their  articles  f)f 
grievance,  eleven  in  number ;  amongst  which  the  following 
show  the  disregard  of  common  justice,  and  of  the  laws  of 
Magna  Charta  that  then  prevailed.  The  king's  purveyors 
seize  great  quantities  of  victuals  without  payment;  new 
customs  are  set  on  wines,  clothing,  and  other  imports  ;  the 
collectors  of  the  king's  dues  in  towns  and  fairs  take  more 
than  is  lawful ;  men  are  delayed  in  civil  suits  by  writs  of 
protection ;  and  felons  escape  punishment  by  procuring 
charters  of  pardon.^ 

The  king  promised  redress  of  the  grievances  set  forth  in 
the  petition,  and  the  commons  granted  him  an  aid  of  a 
twenty-fifth  of  their  movables.*  That  grant  was  made  by 
them  alone,  apart  fi:om  the  lords  and  knights,  and  to  affect 
only  the  property  of  their  own  order.  In  the  first  year  of 
Edward  II.  there  is  a  previous  proof  of  the  want  of  unity,  at 
that  time,  in  the  several  constituent  bodies  of  parliament. 
The  king  obtained  a  grant  &om  the  clergy  of  a  fifteenth  ; 

1  Peerage  Rep.  vol.  L  p.  215. 

'  See  vol.  iL  of  Middle  Ages,  bj  Mr.  Hallam,  who  has  translated  the 
whole  petition  firom  the  Norman -French,  p.  172. 

'  Bot.  ParL,  Edward  11.,  App.  pp.  443-444.  Peers'  Beport,  voL  i. 
p.  268. 


UHJl  OBBIKAJfOES. — EBWASD   U.'  87 

from  tlie  earls,  barons,  and  knights,  of  a  twentieth ;  and 
bom  the  citizens  and  burgesses,  of  a  fifteenth  of  all  their 
moTables.^ 

In  1312,  the  fifth  year  of  Jldward  II.,  a  confederation  of 
the  barons,  bound  hj  oath  to  compel  the  king  to  expel  nis 

.  fiiTOurite,  Piers  Gtiveston,  led,  like  former  similar  confede- 
lations  against  King  John  and  Henry  III.,  to  the  advance 
of  constitutional  govemment.  A  parliament  assembled  at* 
Westminster,  which  consisted  only  of  prelates,  earls,  and 
barons;  citizens  and  burgesses  not  having  been  summoned. 
It  zvpresented  in  strong  terms  the  disorders  produced  by  the 
impnidence  of  the  kiug's  conduct ;  and  the  king  was  pre- 
vailed upon  to  issue  letters-patent,  in  which  he  authorized 
the  prelates,  earls,  and  barons  to  choose  a  certain  number  of 
tiieir  order  "  to  ordain  and  establish  the  estate  of  the  king's 
household,  and  of  his  kingdom;  so  as  their  ordinances  should 
be  made  to  the  honour  of  God,  to  the  honour  and  profit  of 
tiie  Church  and  king,  and  to  the  profit  of  the  people,  ac- 
cording to  right  and  reason,  and  the  oath  which  the  king 
had  made  at  his  coronation."^ 

The  Ordainers  (as  the  peers  appointed  were  called)  made 
certain  ordinances,  which  were  confirmed  by  the  king's  let- 
ters-patent. They  also  appear  on  the  parliament-roll,  in 
the  form  of  charters  from  the  king,  which  was,  as  we  have 
■een,  the  usual  mode  of  granting  concessions  of  the  royal 
prerogatives.  Although  the  ordinuices  were  annulled  after 
Edward  recovered  his  power,  by  a  statute  passed  in  the  fif- 
teenth year  of  his  reign,  yet  some  of  the  ordinances — espe- 
cially those  which  here  follow — could  not  fail  to  leave  their 
impression  as  constitutional  principles,  although  modified  in 
modem  times  by  the  effect  of  our  system  of  parliamentary 
government : — 

'^The  king  should  not  go  out  of  his  kingdom^  of  make 
war  against  any  one,  without  the  common  consent  of  the 
baronage.     And  if  the  king  should  make  war  against  any, 

*  Piynne,  voL  iL  pp.  6-8.     Peers'  Report,  vol  i.  p.  266. 

<  Bot.  ParL,  6  Edward  11.,  p.  281.    Peers*  Beport,  toI.  L  p.  259. 
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or  go  out  of  the  kingdom,  by  assent  of  his  baronage,  and  it 
should  be  necessary  to  appoint  a  guardian  of  the  realm, 
such  guardian  ought  to  be  appointed  hy  common  consent 
of  the  baronage  in  parliament. 

^*No  new  customs  or  maletolts,  or  enhancement  of  the  old, 
should  be  taken  of  merchants  against  the  Great  Charter,  the 
franchises  of  the  citj  of  London,  and  without  the  assent  of 
the  baronage.  The  king  should  make  the  chancellor,  chief 
justices,  treasurer,  chancellor  and  chief  baron  of  the  Ex- 
chequer (and  several  other  specified  officers),  hy  the  advice 
of  the  baronage  in  parliament;  and  if  it  should  be  necessary 
to  appoint  any  such  officers  when  there  was  no  parliament, 
the  king  should  do  it  by  the  advice  of  those  about  l^ni, 
until  there  should  be  a  parliament. 

"  The  king  should  hold  a  parliament  once  in  every  year,  or 
twice  if  there  should  be  need,  and  in  convenient  places ; 
and  in  those  places,  pleas  that  have  been  delayed  should  be 
recorded  and  determined ;  and  bills  should  be  delivered  and 
ended  in  parliament  according  to  law  and  reason. 

"Money  should  not  be  altered  without  great  occasion, 
and  then  by  the  common  advice  of  the  baronage  in  parlia- 
ment."* 

The  ordinances  were  the  act  of  a  parliament  to  which  the 
commons  were  not  summoned ;  and  in  referring  to  the  ad- 
vice and  consent  of  the  baronage  as  alone  necessary,  they 
showed  a  disregard  of  acknowledged  principles.  But  this 
irregularity  did  not  long  remain  unredressed.  The  king, 
in  the  fifteenth  year  of  his  reign,  recalled  the  Despencers, 
raised  an  army,  and  recovered  his  liberty  of  action,  by  the 
defeat  and  death  of  the  Earl  of  Lancaster,  in  a  battle  fought 
at  Burton-upon-Trent.  He  afterwards  called  a  parliament, 
at  which  the  commons  attended,  and  a  statute  was  passed 
which  re-asserted,  not  only  the  authority  of  the  king,  but 
the  joint  authority  of  the  lords  and  commons.  It  declared 
that  "  all  manner  of  ordinances  or  provisions  made  by  sub- 

»  Rot  Pari.,  6  Edward  II.  Statutes  of  the  Bealm,  vol.  L  pp.  167, 158. 
Peers'  Report,  toI.  L  p.  259. 
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jecis  agamst  the  power  or  estate  of  the  king,  or  against  the 
estate  of  the  Crown,  shall  be  void,  and  of  no  avail  or  force 
whatever."  The  statute  concludes  with  a  declaration  of  the 
proper  authority  in  such  matters,  namely : — 

**  But  the  matters  which  are  to  be  established  for  the  estate 
of  oar  lord  the  king,  and  of  his  heirs,  and  for  the  estate  of 
the  realm,  and  of  the  people,  shall  be  treated,  accorded,  and 
established  in  parliaments  by  our  lord  the  king ;  and  by  the 
assent  of  the  prelates,  earls  and  barons,  and  the  commonalty 
of  tiie  realm ;  according  as  it  hath  been  heretofore  accus- 
tomed."! 

These  comprehensive  terms  left  no  room  for  doubt,  that 
all  matters  which  were  the  subject  of  legislation,  and  not 
taxation  merely,  were  under  the  control  of  parliament  so 
oonstituted;  and  that  no  other  power  had  authority  to 
change  the  law  of  the  land. 

The  earls  and  barons  first  obtained  the  appellation  of 
'  peers  of  the  land '  in  this  reign.  It  appears  in  an  instru- 
ment by  which  the  Despencers,  father  and  son,  favourites  of 
Edward  II.,  were  exiled  from  the  realm  in  the  fourteenth 
year  of  his  reign.  The  prelates,  although  parties  to  that 
instrument,  were  not  included  in  the  appellation.^ 

The  pariiament  exercised  the  highest  and  extreme  power 
against  monarchy,  by  deposing  King  Edward  II.  In  1327, 
and  the  twentieth  year  of  his  reign,  his  queen  Isabella,  and 
her  son,  afterwards  Edward  III.,  with  armed  men,  landed 
at  Harwich  from  Flanders,  and  were  joined  by  several  earls, 
barons,  and  prelates,  with  the  object  of  removing  from  the 
king  his  favourites  the  Despencers.  The  king  fled  to  and 
was  captured  in  Wales.  The  great  seal  was  taken  from  him, 
and  was  used  to  summon  a  parliament  in  the  king's  name  ; 
at  which  articles  were  exhibited  against  him,  accusing  him 
of  inability  to  govern,  being  led  and  governed  by  others, 
who  gave  him  evil  counsel, — of  neglect  of  the  business  of 
the  realm,  and  disregard  of  his  coronation  oath.  He  was 
therefore  deposed ;  but  he  was  prevailed  upon  formally  to 

>  15  Edw.  n.,  Statutee  of  the  Beahn,  a.d.  1322.    « Idem,  vol.  i.  p.  181. 
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resign  the  crown  to  His  son.  The  parliament  renounced 
their  homage  and  fealty ;  the  high  steward  broke  his  8ta£^ 
and  declared  all  the  king's  officers  discharged  from  his  ser- 
vice, as  if  the  king  were  actuaJlj  dead.' 

Edward  III.  was  but  fourteen  years  old  when  he  was 
proclaimed  king  in  1326.  The  parliament  which  deposed 
his  father  was  continued  for  a  month,  during  which  the  king 
was  sworn,  and  guardians  were  appointed  to  act  during  his 
minority.  Many  important  principles  of  constitutional 
government  were  established  in  his  reign.  Parliament  was 
frequently  consulted  on  foreign  affairs.  At  the  parliament 
which  met  in  1332  (7  Edward  III.),  the  chancellor  an- 
nounced that  the  king  had  received  a  message  from  the  king 
of  France  to  join  an  expedition  to  the  Holy  land,  and  the 
king  desired  the  advice  of  parliament  whether  it  was  proper 
to  join  this  expedition  or  not.  He  also  required  the  advice 
of  parliament  how  peace  might  be  kept,  and  rioters  be 
chastised  and  restrained  from  their  wickedness.  The  Arch- 
bishop of  Canterbury  and  the  proctors  of  the  clergy  with- 
drew, because  it  did  not  properly  belong  to  their  function 
to  be  present  at  criminal  debates.^ 

Another  parliament  was  called  in  the  same  year.  The 
Bishop  of  Winchester  stated  that  it  had  been  summoned  for 
the  affairs  of  Ireland,  to  which  the  king  had  intended  to  go, 
to  stop  the  progress  of  the  rebels  ;  and  thereupon  the  pre- 
lates, earls,  and  deacons,  ^'  et  autres  grantz  du  parlement," 
were  charged  to  advise  the  king.  The  parliament  advised 
the  king  to  send  troops  and  money  to  Ireland,  and  pro- 
ceeded to  grant  an  aid  to  support  their  advice ;  the  prelates 
by  themselves,  the  earls  and  barons  by  themselves,  and  the 
knights  of  counties  by  themselves.  It  is  expressed  to  be 
given,  "  because  the  king  could  not  do  the  things  proposed 
without  being  aided  by  his  people,  therefore  the  said  pre- 

^  Parliamentary  or  Constitutional  History  of  England,  2nd  edition, 
1772,  ToL  i  p.  222.  This  will  be  the  Parliamentaiy  Histoiy  referred  to, 
unless  special  reference  be  made  to  another. 

»  Idem,  221. 
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lates,  earls  and  barons,  and  tbe  knights  of  the  counties, 
"et  tote  la  C5e,"  granted  to  the  king  the  fifteenth  penny, 
to  be  levied  of  the  '^  coSlte."  And  the  king,  at  the  request 
of  the  same,  in  ease  of  his  people,  granted  that  the  commis- 
BiODS  latelj  made  to  certain  persons  assigned  to  set  tallages 
on  cities,  towns,  and  desmesnes  throughout  England,  should 
be  immediately  repealed ;  and  that  in  time  to  come  he  would 
not  set  such  tallage,  except  as  it  hath  been  done  in  the  time 
of  bis  ancestors,  and  as  he  might  lawfully  do.^ 

On  the  third  day  of  the  same  parliament,  Le  Scrop,  on 
tiie  part  of  the  king,  demanded  the  advice  of  the  "  grantz  " 
(prelates  and  barons),  and  also  of  the  knights,  whether  the 
king  should  remain  until  the  business  of  the  parliament 
should  be  finished,  or  immediately  go  into  the  north.  They 
sdrised  that  the  king  should  immediately  go.  In  this  pro* 
oeeding  the  representatives  of  the  cities  and  boroughs 
seem  to  have  borne  no  part.' 

Ilie  business  of  the  parliament  having  been  adjourned  in 
consequence  of  the  king's  absence,  it  met  at  York,  in  De- 
cember, 1332.  In  this  parliament  we  find  the  *'  Gentz  de 
la  C3e,"  or  the  representatives  of  cities  and  boroughs, 
treated  with  more  consideration ;  and  we  perceive  something 
like  an  approach  to  deliberation  in  separate  houses,  and  sub- 
sequent concurrence.  Le  Scrop  stated  that  the  parliament 
VBs  summoned  to  have  the  advice  of  the  king's  good  people 
and  lieges  of  his  kingdom,  prelates,  and  others,  on  the  affairs 
of  Scotland ;  and  he  charged  the  several  orders,  including 

'  Eot.  Pari.,  Edward  III.,  p.  66.    Peers*  Beport,  vol.  i.  p.  804. 

•  Bot.  Pari,  Edward  IlL,  App.  p.  446.  Peers'  Report,  vol.  i.  p.  306. 
Instanoes  of  the  kings  or  their  ministers  consulting  the  parliament  on 
petee  or  war  (matters  which  belong  to  the  executive  power)  might  be 
giveo  in  everj  suooessive  reign,  from  Edward  I.  to  Heniy  VIII.  These 
wiD.  be  found  collected  in  a  treatise  on  the  'Antiquity  and  Dignity 
of  Parliaments,'  written  by  Sir  Robert  Cotton,  printed  in  1679,  to  prove 
^'^t  the  Kings  of  England  have  been  pleased  usually  to  consult,  in 
the  Great  Council,  of  marriage,  peace,  and  war,  with  their  Peers  and 
Commons  in  Parliament."  It  will  be  found  in  the  Harleian  Miscellany, 
ToL  viiL  p.  216. 
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the  **  Gentz  de  la  Cde,"  that  thej  should  give  their  advice.  It 
is  then  recorded  that  the  prelates  with  the  clergy  by  them- 
selves, the  earls  and  barons  by  themselves,  and  "  Chivalers 
des  Count^^z  et  Gentz  de  la  Cde"  by  themselves,  treated 
of  the  business  till  the  Friday  following;  and  then  the 
prelates  by  themselves,  the  earls  and  barons  by  themselves, 
the  knights  of  the  counties  by  themselves,  and  then  all  in 
common,  gave  an  answer  to  the  king  that,  without  the  assist- 
ance of  several  prelates  and  other  grantz  who  were  not  pre- 
sent, they  did  not  dare  to  advise  the  king;  and  they  re- 
quested him  to  continue  the  parliament  to  the  octaves  of 
St.  Hilary,  and  to  charge  the  absent  prelates  and  grantz  to 
be  at  York  at  that  time,  to  which  the  king  agreed.^ 

But  there  had  not  yet  appeared  in  the  several  constituent 
parts  of  the  parliament  any  trace  of  the  power  subsequently 
acquired  of  negativing  the  deliberations  and  resolutions  of 
each  other ;  on  the  contrary,  it  appears  that  with  respect  to 
taxation,  which  was 'the  principal  subject  considered  in  the 
early  parliaments,  and  for  a  long  time  the  only  one  in  which 
the  representatives  of  the  people  were  allowed  to  interfere, 
each  order  in  parliament  considered  the  question  with  refe- 
rence only  to  its  own  community  and  its  interests ;  and  they 
frequently  differed  in  the  ratio  in  which  they  submitted  to 
be  taxed.  A  curious  result  of  such  distinct  and  independent 
deliberation  appears  on  the  rolls  of  a  parliament  held  in 
1339  (13  Edward  111.).  The  grantz,  or  the  earls  and  barons, 
gave  their  answer  in  writing  that  they  would  give  the  king 
the  tenth  garb  of  com  of  all  sorts,  of  their  demesne  lands 
(except  the  lands  of  their  bondsmen),  the  tenth  fleece,  and 
the  tenth  lamb  of  the  next  year,  to  be  paid  in  two  years  ; 
but  they  introduced  their  grievances,  and  stipulated  for  the 
abolition  of  the  maletolt,  or  illegal  custom  of  wool,— thai  it 
be  no  more  levied ;  and  that  the  wardship  of  lands  which 
should  come  to  the  king's  hands  by  the  nonage  of  heirs 
should  be  delivered  to  the  nearest  in  blood  of  the  heir ;  com- 

»  Rot.  ParL,  Edward  III.,  p.  67.    Peers'  Beport,  vol.  L  p.  806. 
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penaatiog  the  king  for  the  loss  of  the  priyileges  of  heirship. 
"  Ceai  de  la  commune"  gave  their  answer  in  writing,  de- 
Bcribing  themselves  as  '*  Les  Gentz  q  soimt  cj  a  Farlement 
pur  la  Commune,"  that  they  dared  not  give  their  assent  to 
80  great  an  aid  as  was  required,  till  they  had  consulted  and 
adfised  with  the  commons  of  their  countries  (their  consti- 
tuents); and  they  desired  another  parliament  to  be  sum- 
moned at  a  future  day ;  and  in  the  meantime  they  would  re- 
turn to  their  countries,  and  do  their  utmost  to  obtain  for 
the  king  a  proper  aid.  They  also  complained  of  several 
grievances;  and  made  a  request  that  the  most  esteemed 
knights  of  counties  should  be  elected,  not  being  a  sheriff  or 
other  officer.  It  was  agreed  that  a  new  parliament  should 
be  assembled,  and  that  two  km'ghts,  girt  with  swords,  from 
every  county  should  be  elected.* 

Various  instances  occur  in  subsequent  parliaments  of  se- 
parate grants  by  the  peers  and  commons;  by  the  latter 
especially,  made  upon  condition  of  some  concessions.  In 
1^  (20  Edward  III.)  the  commons  granted  a  fifteenth, 
but  present-ed  a  petition  of  grievances,  complaining  of  com- 
missions issued  to  array  gentlemen-at-arms,  hobelers  (light 
cavalry),  and  archers,  according  to  the  value  of  the  lands,  or 
to  pay  a  composition  in  lieu  of  such  array ;  of  victuals  and 
subsistence  for  the  king's  horses,  required  of  them  without 
payment ;  and  of  a  custom  of  forty  "  souldz  "  for  every  sack 
of  wool ;  all  which  were  levied  without  assent  or  grant  in 
parliament.^ 

At  a  parliament  held  in  13  Edward  III.,  the  Peers  being 
advised  that  it  was  necessary  to  borrow  immediately  a  large 
sum  of  money  for  the  navy,  for  the  defence  of  the  kingdom, 
they  demanded  of  the  commons  how  they  would  avoid  the 
danger  to  which  the  country  was  exposed.  After  long  treaty 
the  commons  answered  that  they  would  vouch  to  the  king 
for  2,500  sacks  of  wool,  whereon  to  borrow  money  imme- 
diately ;  and  that  if  the  conditions  they  had  proposed  were 

*  Bot  Pari.,  Edward  III.,  p.  103.    Peers'  Keport,  vol.  i.  pp.  808-309. 

»  Rot  Pari.  Edward  HI.,  p.  160.    Peers'  Keport,  yoI,  i.  p.  818. 
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agreed  to  by  the  king,  thej  would  raise  the  grant  to  30,000 
sacks.  ^ 

At  a  parliament  held  in  1340  (14  Edward  III.),  persons 
were  assigned  to  despatch  the  petitions,  and  form  them  into 
statutes.  These  consisted  of  prelates  and  barons,  with  several 
judges  (not  barons),  and  twelves  knights  of  counties  whom 
the  commons  selected ;  and  it  was  agreed  that  six  citizens 
and  burgesses  should  be  associated  with  them  to  despatch 
the  business.  This  seems  to  have  been  an  innovation,  and 
a  gradual  advance  in  power  by  the  commons.^ 

In  1348  (22  Edward  III.),  upon  application  for  an  aid^ 
the  commons  complained  of  the  various  charges  put  upon 
them  by  the  king's  council  without  their  assent.  But  they 
granted  to  the  king  a  fifteenth,  to  be  levied  in  three  years, 
upon  condition  that  "  thenceforth  no  imposition,  tallage,  or 
charge  by  way  of  loan,  nor  in  any  other  manner,  should  be 
put  by  the  Privy  Council  of  the  king,  without  the  grant  and 
assent  of  the  commons  in  parliament;  and  they  required 
these  conditions,  and  the  manner  of  the  grant,  expressed  in 
letters-patent  under  the  great  seal,  to  be  sent  to  all  the 
counties  of  England,  without  fee.^ 

In  a  parliament  held  at  Westminster,  in  1348  (22  Edward 
m.),  the  commons  prayed  that  the  petitions  delivered  by 
them  in  the  last  parliament,  and  jointly  answered  and  as- 
sented to  by  the  king  and  peers,  should  be  kept ;  and  that 
by  no  bill  delivered  in  this  parliament  in  name  of  the 
commons  and  others,  the  answer  before  -granted  should  be 
changed,  for  the  commons  avowed  no  such  bill,  if  any  should 
have  been  delivered  in  parliament.  This  is  a  complaint  that 
the  bills  founded  on  their  petitions  were  not  in  correspond- 
ence with  what  had  been  originally  arranged, — proof  that 
the  commons'  authority,  when  they  had  left  the  parliament, 
was  sometimes  superseded.^ 

>  Bot.  Pari,  Edward  III.    Peers'  Beport,  vol.  i.  p.  811. 

*  Bot.  Pari.,  Edward  III.,  p.  112.    Peers'  Beport,  voL  I  p.  311. 

»  Bot.  Pari,  Edward  III.,  voL  ii.  p.  200.    Peers*  Beport,  vol.  L  p.  820. 

*  Bot.  ParL,  Edward  III.,  voL  iL  p.  200.    Peers'  Beport,  vol  i.  p.  320. 
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In  1850  (25  Edward  III.)  the  commons  seem  to  have  in- 
ereased  in  importance,  and  to  have  undertaken  a  larger 
wope  of  inquiry  and  jurisdiction.  Thej  complained  of  the 
diBtress  of  the  counting,  the  deamess  of  com,  and  the  want 
oi  cohiration  of  the  land,  and  that  commissions  had  issued 
to  take  com  and  other  yictuals ;  and  they  assert  the  prin- 
dple,  that  no  such  charges  ought  to  be  made  without  the 
assent  of  parliament,  against  the  statute  for  that  purpose ; 
and  prayed  that  such  charges  and  commissions  should  be 
recalled.  The  commons  also  complained  of  a  levy  of  forty 
shillings  on  eyery  sack  of  wool  exported.  And  here  they 
show  some  rudimentary  knowledge  of  political  economy;  for 
they  say,  that,  although  granted  and  paid  by  the  merchants, 
it  really  was  a  biu*den  on  the  people.' 

These  frequent  complaints  seem  to  have  produced  their 
effect,  for  at  another  parliament  held  in  1350  (25  Edward 
in.),  the  chief  justice,  in  opening  the  parliament,  addressed 
himself  principally  to  the  commons,  to  obtain  aids  for  the 
king's  necessities.  He  proposed  that  twenty-four  or  thirty 
of  their  body  should  go  to  the  king  in  the  Painted  Cham- 
ber, and  that  the  king  would  send  some  '  des  grantz'  to 
confer  with  them;  that  the  rest  should  assemble  in  the 
Ch^yter  House,  where  their  fellows  should  report  to  them. 
The  commons  did  not  assent  to  this,  but  the  whole  body 
came  before  the  prince  (the  king's  son),  and  *  autres  grantz,' 
on  a  subsequent  day.  The  state  of  affairs  of  France  was 
submitted  to  them,  and  they  were  desired  to  advise  the  king 
what  should  be  done ;  and  if  they  had  any  petition  of  griev- 
anees,  or  for  amendment  of  laws,  to  offer  them. 

The  eommons  presented  the  king  a  roll,  granting  an  aid, 
accompanied  by  their  conditions,  which  were  that  the  com- 
mons' petitions  should  be  granted,  confirmed,  and  sealed 
before  the  departure  of  the  parliament ;  that  no  persons 
should  be  required  to  make  loans  against  their  will ;  for 
that  was  against  reason  and  the  franchise  of  the  land ;  and 
that  restitution  of  such  loans  should  be  made.  These  and 
*  Bot  Paai,  Edward  III.,  toL  ii.  p.  226.   Peem'  Eeport,  vol.  L  p.  821. 
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some  other  conditions  relating  to  the  feudal  tenure,  were  ac- 
ceded to  hj  the  king.^ 

In  1353  (27  Edward  III.)  a  great  council  assembled,  to 
which  the  ordinance  of  the  staple  was  promulgated.  It  was 
attended  bj  one  knight  from  each  county,  and  citizens  and 
burgesses.  The  commons  stated,  that  inasmuch  as  the  as- 
sembly was  not  a  parliament,  and  its  decrees  merely  ordi- 
nances, the  latter  required  confirmation,  or,  as  it  was  termed, 
to  be  rehearsed  in  parliament,  and  to  be  entered  on  its  rolls. 
That  was  accordingly  done  at  a  parliament  held  in  the  fol- 
lowing year,  at  which  the  chief  justice,  in  the  presence  of 
the  king,  stated  what  had  occurred  in  the  council ;  and  that 
the  king  had  summoned  the  parliament,  that  the  ordinances, 
if  approved,  might  be  made  a  perpetual  statute.  The  com- 
mons having  considered  the  ordinances,  approved  of  them, 
and  desired  that  they  should  be  made  into  a  statute.' 

At  the  close  of  the  parliament  in  1362  (86  Edward  III.), 
is  an  entry  that  the  king,  having  been  blessed  with  several 
sons,  would  increase  their  names  and  honours;  and  he  created 
his  son  Lionel,  Duke  of  Clarence,  his  son  John,  Duke  of 
Lancaster,  and  his  son  Edward,  Earl  of  Cambridge ;  and  he 
gave  to  each  of  them  a  charter.' 

At  the  close  of  the  same  parliament,  the  mischief  arising 
from  the  use  of  the  French  language  in  the  statutes  and  law 
proceedings  was  acknowledged ;  and  the  king,  with  the  as- 
sent of  the  lords  and  commons,  willed  that  all  proceedings 
should  be  in  the  English  language.^ 

In  1872  (46  Edward  III.)  we  find  proof  that  the  principle 
of  the  concurrence  of  both  houses  in  legislation  was  not  yet 
acknowledged  as  invariable.  Leave  was  given  to  the  knights 
of  counties  to  depart,  and  sue  their  writs  for  expenses,  and 

1  Hot.  Pari.,  Edward  III.,  p.  227.   Peers*  Eeport,  voL  i.  pp.  821,  322. 

»  Rot.  Pari.,  28  Edward  III.,  p.  254.    Peers'  Report,  voL  L  p.  826, 

»  Rot.  Pari.,  36  Edward  III.,  p.  273.  Peers*  Report,  vol.  i.  p.  236. 
The  title  of  Duke  was  first  conferred  by  Edward  III.  upon  his  son  Ed- 
ward the  Black  Prinoe,  whom  he  created  Duke  of  Ck>mwan. 

*  Rot.  ParL,  Edward  III.,  p.  310.    Peers*  Report,  vol.  i.  p.  329. 
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ihej  d^mrfced  accordbgly.  But  the  citizens  and  burgesses 
were  ordered  to  remain ;  and  thej  were  prevailed  upon  to 
grant  to  the  king  a  continuation,  for  a  year,  of  an  aid  granted 
in  a  former  year,  arising  from  a  duty  on  wines  and  mer- 
ciumdise  imported.  This  duty  being  payable  by  merchants, 
—inhabitants  of  cities  and  towns, — ^was,  it  would  seem,  as- 
Bomed  to  affect  that  portion  of  the  community  only ;  the 
knights  and  their  county  constituents  not  being  concerned 
init.i 

The  rolls  of  a  parliament  held  in  1376  (oO  Edward  III.) 
show  that  the  commons  had  now  begun  to  feel  their  im- 
portance. They  had  for  several  parliaments  sat  separately 
from  the  lords  in  the  chapter-house  of  Westminster  Abbey. 
The  king  had  called  this  parliament  to  take  order  for  the 
maintenance  of  the  war  with  Prance.  The  commons  refer 
to  their  readiness  to  assist  the  king ;  yet  if  he  had  always 
bad  about  him  loyal  counsellors,  he  would  not  now  have 
needed  to  have  charged  his  subjects.  They  said  also  that 
tiie  realm  had  been  impoverished  for  the  profit  of  persons 
about  the  king ;  and  if  he  would  do  justice  on  them,  he 
ought  be  so  rich  as  to  be  able  to  maintain  his  wars  without 
any  great  charge  to  the  commons.  They  framed  articles  of 
impeachntent  against  Bichard  Lyon,  a  merchant  of  London, 
and  farmer  of  the  king's  subsidy,  and  the  Lord  Latimer 
(one  of  the  king's  councillors),  his  confederate,  for  certain 
abuses ;  one  of  which  was,  bargaining  with  the  king's  debtors 
for  their  debts,  and  procuring  the  king  to  pay  them  in  full. 
'Aey  were  imprisoned  and  disfranchised,  and  rendered  in- 
capable of  bearing  any  office  under  the  king,  or  to  approach 
his  council  or  court,  suffering  also  forfeiture  of  their  goods 
ind  chattels.  This  is  the  first  instance  of  impeachment  by 
the  commons.' 

On  the  rolls  of  the  parliament  of  1377  (51  Edward  III.) 
is  found  the  first  entry  of  a  Speaker,  expressly  named  as 

*  Rot  ParL,  Edward  m.,  toL  iL  p.  810.  Peere*  Beport,  vol.  i. 
p.  829. 

*  Bot  TmtL,  Edward  HI.,  toL  ii.  pp.  321-380. 
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such, — Sir  Thomas  Hungerford,  knight,  called  in  the  record 
"  Mons'  Thomas  de  Hungerford,  Chevaler,  qi  avoit  lee  pa- 
roles pur  les  Communes  d'Engleterre,  en  cest  Parliament."' 

E1CHA.BD  II.,  son  of  the  Black  Prince,  succeeded  his  grand- 
father in  1377,  being  eleven  years  of  age.  A  Parliament  was 
caUed  in  August,  and  Sir  Peres  de  la  Mare  was  appointed 
Speaker  of  the  House  of  Commons ;  and  guardians  were  ap- 
pointed for  the  king. 

The  commons  prayed  the  king,  that  because  the  late  King 
Edward  was  guided  by  evil  counsellors,  as  had  been  authen- 
tically proved,  they  might  be  removed  from  all  the  king's 
councils ;  and  that  other  fit  persons  might  be  put  in  their 
places.  They  also  petitioned  that,  during  the  king's  mino- 
ritv,  the  chancellor,  the  high-treasurer,  the  chief  justices,  and 
other  high  officers,  should  be  made  in  parliament.^ 

In  1380  (4  Bichard  II.)  the  commons  attempted  to  make 
the  clergy  subject  to  taxation  in  parliament.  They  proposed 
that  if  the  clergy  would  support  a  third  of  the  charge,  they 
would  grant  £100,000 ;  and  they  suggested  that  the  clergy 
should  hasten  the  meeting  of  their  convocation,  and  take 
upon  them  the  charge  of  thirty  thousand  marks.  The  clergy 
answered,  that  their  grant  was  never  made  in  parliament, 
nor  ought  to  be  ;  and  that  the  laity  ought  not  to,  nor  could, 
bind  the  clergy;  and  the  clergy  ought  not  to,  nor  could, 
bind  the  laity.  The  clergy  prayed  the  king  to  preserve  the 
liberty  of  Holy  Church ;  and  the  commons  were  obliged  to 
confine  their  taxation  to  the  laity  only  ;  granting  a  poll-tax 
on  all  the  laity,  males  and  females,  of  the  age  of  fifteen 
years,  very  beggars  only  excepted.  This  grant  appears  on 
the  rolls  as  made  by  the  lords  and  commons,  not  mention- 
ing the  prelates.^ 

In  this  reign  is  found  the  first  grant  of  tonnage  and  pound- 
age.    The  statute  which  granted  it^  states  that  upon  the 

»  Rot.  Pari.,  51  Edward  m.,  vol.  ii.  p.  874. 

s  Eot.  Pari.,  Eiohard  II.,  voL  iii.  pp.  1-7. 

»  Rot.  Pari.,  Richard  II.,  toI.  iii.  p.  98.    Peers*  Report,  vol.  i.  p.  339. 

*  5  Richard  IL,  Statute  2,  cap.  iiL,  1881. 
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proffar  made  in  parliament  by  the  mariners  of  the  West,  to 
make  an  army  on  the  sea,  to  endure  for  two  years,  the  lords 
and  commons  granted  to  the  king  a  subsidy  of  two  shillings, 
to  take  of  every  tun  of  wine  to  be  brought  within  the  realm 
of  England ;  and  also  sixpence  of  the  pound  of  all  manner 
of  merchandise  to  be  brought  out  and  coming  within  the 
realm,— that  is  to  say,  of  all  manner  of  woollen  cloths,  as  of 
all  other  merchandises,  except  wools,  leather,  and  woolfells, 
o\&t  the  customs  and  subsidies  thereof  due  before  this  grant, 
for  two  years ;  so  always  the  money  be  wholly  applied  upon 
the  safe-keeping  of  the  sea,  and  no  part  elsewhere. 

The  insurrection  in  1381,  of  the  lower  orders,  under  Wat 
Tyler,  was  the  principal  business  before  the  parliament  of 
5  Eichard  II.  The  king  had,  when  under  the  influence  of 
the  tumult,  granted  letters-patent,  enfranchising  the  villeins 
to  a  considerable  extent.  He  submitted  to  the  parliament, 
whether  he  should  repeal  the  letters-patent,  or  complete  the 
oi&anchisement  and  manumission  of  the  villeins.  The  lords 
and  commons  were  unanimous  for  the  repeal  of  the  letters- 
patent,  on  the  ground  that  the  manumission  was  in  disinhe- 
riion  of  their  rights;  but  the  commons  made  a  remonstrance 
against  the  conduct  of  the  king,  as  the  cause  of  the  popular 
commotions,  which  appears  on  the  rolls  of  parliament.  They 
say, "  that  unless  the  administration  of  the  kingdom  were 
speedily  reformed,  the  kingdom  itself  would  be  utterly  lost, 
and  mined  for  ever."  They  complain  of  defects  in  the  ad- 
ministration, as  well  about  the  king's  person  and  his  house- 
hold, as  in  his  courts  of  justice ; — of  oppression  by  the  king's 
pmrveyors  and  others,  who  pay  nothing  for  what  they  take, 
whereby  and  by  subsidies  and  tallages  raised  upon  them, 
and  by  the  maintainors  of  suits,  they  are  reduced  to  greater 
poverty  and  discomfort  than  ever  they  were  before.  "And  to 
speak  the  real  truth,  these  injuries  lately  done  to  the  poorer 
commons,  more  than  ever  they  suffered  before,  caused  them 
to  rise,  and  to  commit  the  mischief  done  in  their  late  riot." 
They  pray  the  king,  and  the  noble  peers  of  the  realm  now 
assembled  in   parliament,  to  provide  remedy  and  amend- 

f2 
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ment ;  removing,  as  Boon  as  thej  can  be  detected,  eyil  mi- 
nisters and  counsellors,  and  putting  in  their  stead  the  best 
and  most  suflScient."  * 

A  parliament  met  at  Westminster  in  1383, 6  Bichard  H., 
which  was  called  upon  to  advise  the  king,  whether  be 
should  go  in  person  to  the  relief  of  the  town  of  Ghent,  in 
danger  from  the  armies  of  the  King  of  France ;  and  if  thej 
advised  the  king  to  go,  how  to  provide  for  such  an  expe- 
dition. The  commons  consulted  together  two  or  three 
days ;  but  finding  it,  as  thej  said,  so  great,  and  so  highly 
afiecting  the  king's  person,  they  prayed  bis  majesty  to 
grant  them  certain  lords,  named  by  themselves,  to  treat  with 
them  about  it.  The  peers  whom  the  commons  named,  at- 
tended. This  seems  an  approach  to  a  conference  between 
the  two  houses ;  but  the  rolls  mention  that  "  it  was,  and 
ought  to  be,  in  the  election  of  the  king,  to  assign  such 
bishops  and  lords  as  he  should  think  fit.'*^ 

Eichard.  II.  introduced  the  title  of  Marquis,  as  an  order 
of  nobility.  Robert  de  Vere,  Earl  of  Oxford,  was  created  by 
letters-patent  Marquis  of  Dublin,  in  the  eighth  year  of  the 
king's  reign.  Subsequently,  in  the  eleventh  year  of  his  reign, 
he  created  John  Beuchamp,  of  Holt,  a  baron,  by  letters- 
patent.  This  is  supposed  to  be  the  first  creation  of  a  baron 
by  letters-patent.  Prior  to  that  time  the  peers  enjoyed 
their  titles  and  their  sents  in  parliament  by  prescription,  in 
respect  of  their  baronial  lands ;  or  as  having  been  summoned 
to  parliament  by  the  king's  writ.  The  creation  by  letters- 
patent  had  the  effect  of  confining  the  title,  in  its  descent, 
to  such  heirs  as  were  specified  in  the  patent.* 

At  the  Parliament  which  met  in  1386  (10  Eichard  II.), 

1  Rot.  Pari.,  Eichard  U.,  p.  100.  From  this  time  we  find  little  more 
of  the  villeins.  Their  manumission  required  neither  the  letters-patent 
of  the  king,  nor  an  act  of  the  parliament.  The  lords  relaxed  and 
gradually  abandoned  their  right  to  their  services ;  and  when  that  was 
given  up,  the  villeins  were  not  distinguished,  in  condition,  from,  their 
free  fellow-subjects. 

*  Bot.  ParL,  6  Eichard  II.,  p.  2.         »  Peers'  Eeport,  vol.  L  p.  842. 
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the  oommona  impeaclied  Michael  de  la  Pole,  Earl  of  Suf- 
folk, the  Lord  Chancellor.  Articles  of  impeachment  were 
drawn  np  by  the  commons,  and  presented  to  the  king  and 
lords,  as  the  supreme  judicial  tHbunal,  in  the  parliament- 
chamber.  The  king  resented  the  impeachment,  and  with- 
drew to  his  palace  at  Eltham ;  but  the  commons  were  not 
intimidated.  They  resolved  "  that  they  neither  coidd,  nor 
ty  say  means  woidd,  proceed  in  any  business  of  parliament, 
or  despatch  so  much  as  the  least  article  of  it,  till  the  king 
should  come  and  show  himself  in  person  amongst  them,  and 
remore  Michael  de  la  Pole  from  his  office,"  The  king  in- 
vited them  to  send  him  forty  of  their  members ;  but  they, 
fesring  treachery,  sent  a  remonstrance  to  the  king,  by  the 
hands  of  certain  peers.  They  said  **  that  we  have  it  settled 
and  confirmed  in  our  ancient  constitution,  that  the  king 
ought  to  assemble  the  parliament  once  a  year.  And  that 
if  the  king  will  estrange  himself  from  parliament,  and  be 
•bsent  forty  days,  it  shall  be  lawful  for  them  to  return  to 
their  countries,"  Other  messages  passed,  after  which  the 
king  yielded,  and  removed  Pole  from  his  office  of  chancellor. 
The  commons  proceeded  with  their  impeachment ;  the  earl 
vu  arrested,  and  was  sent  close  prisoner  to  Windsor  Castle, 
hot  was  soon  afberwards  released  by  the  king.* 

The  parliament  closed  this  reign,  and  exercised  the  extreme 
power  of  government,  by  the  removal  of  Bichard  II.  from 
the  throne,  and  the  election  of  Henry,  Duke  of  Lancaster, 
to  BQceeed  him  as  king.  The  rolls  of  parliament  describe 
the  proceedings  at  great  length  ; — the  king's  renunciation  of 
the  throne,  for  causes  of  inability  and  insufficiency  by  him- 
self confessed ;  his  absolution  of  the  people  from  all  aUe- 
gianee,  and  his  recommendation  of  the  Duke  of  Lancaster 
u  hi«  successor.     The  parliament  pronounced  sentence  of 

>  Pfcri.  Hi«t,  ToL  L  pp.  417-425.  Eot.  Pari.,  10  Eichard  IT.  The 
coamoM  impeached  several  other  persons  m  this  parliament — a  proof 
of  their  rioing  eaergj  and  power.  The  lords,  as  the  supreme  judicial 
Wranal,  hare  oontinoed  to  the  present  time  to  be  the  judges,  in  cases  of 
inpeMhineat  by  the  commons. 
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deposition  against  bim,  and  Henry  claimed  the  vacant 
throne.  The  lords  spiritual  and  temporal,  and  commons,  as 
the  three  estates  of  the  realm,  accepted  Heniy  as  king,  he 
disclaiming  all  right  by  conquest.  The  justices  and  other 
officers  of  state  were  sworn  into  their  offices,  and  proclama* 
tion  was  made  for  his  coronation.  Procurators  announced 
to  Eichard  their  acceptance  of  his  resignation  and  his  de- 
position ;  and  renounced  and  gave  back  to  him  the  homage 
and  fealty  formerly  made  to  him.^ 

In  connection  with  these  proceedings  a  question  arose 
which  settled  the  jurisdiction  of  the  Hoiise  of  Lords,  solely, 
as  a  judicial  court.  At  a  new  parliament,  summoned  by 
Henry  IV.,  the  king  came  to  the  parliament,  and  there,  by 
assent  of  the  lords  spiritual  and  temporal,  Eichard,  late  King 
of  England,  was  adjudged  to  perpetual  imprisonment.  To 
this  proceeding  the  commons  were  not  parties  ;  and  on  the 
Monday  following,  the  3rd  of  November,  the  commons  made 
a  protestation,  and  showed  to  the  king,  that,  as  the  judg- 
ments of  parliament  belonged  solely  to  the  king  and  the 
lords, — and  not  to  the  commons,  unless  the  king  pleased  of 
his  special  grace  to  show  them  such  judgments  for  their 
case, — that  no  record  should  be  made  in  parliament  concern- 
ing the  commons,  that  they  were  or  shoidd  be  parties  to 
any  judgment  given  or  to  be  given  in  parliament.  To  this 
it  was  answered  by  the  Archbishop  of  Canterbury,  by  com- 
mand of  the  king,  that  the  commons  were  petitioners  and 
demanders ;  and  that  the  king  and  the  lords,  of  all  time, 
had  had  and  ought  to  have,  of  right,  the  judgments  in  par- 
liament, in  manner  as  the  commons  had  shown ;  save  that 
in  a  statute  to  be  made,  or  in  grants  and  subsidies,  or  such 
things  to  be  done  for  the  common  profit  of  the  realm,  the 
king  would  have  especially  their  advice  and  assent;  and 
this  order  of  proceeding  should  be  holden  and  kept  in  all 
time  to  come.* 

On  the  rolls  of  the  parliament  of  1401  (2  Henry  IV.) 

»  Rot.  Pari.,  1  Henry  IV.,  p.  416,  1899. 

«  Hot,  Part,  Henry  IV.,  p.  427,    Peers*  Report,  voL  i.  p.  853. 
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it  appears  that  on  the  day  on  which  the  parliament  was  sum- 
moned, the  knights  of  counties,  citizens  of  cities,  and  bur- 
gesses of  boroughs,  were  proclaimed  by  their  names  in  the 
king's  chancery  in  Westminster  Hall,  in  the  presence  of 
the  chancellor  and  steward  of  the  king's  household;  and  on 
their  appearance,  the  parliament  was  adjourned  to  the  Fri- 
day following,  when  it  was  regularly  opened  in  the  king's 
presence.  In  the  speech  of  the  chief  justice,  by  the  king's 
command,  the  commons  were  ordered  to  proceed  to  the  elec- 
tion of  their  Speaker,  ^d  to  present  him, "  come  le  manere 
est,"  on  the  next  day ;  which  was  done.* 

In  the  parliament  of  1402  (3  Henry  lY.)  there  is  an  in- 
stance of  a  grant  of  a  subsidy  by  the  commons,  with  the  as- 
sent of  the  lords.  "  To  the  honour  of  God,  and  for  the  great 
love  and  affection  which  the  poor  commons  of  your  realm  of 
England  have  for  you,  their  illustrious  lord  the  king,  the 
said  poor  commons,  with  the  assent  of  the  lords  spiritual 
and  temporal,  grant  to  you,  their  sovereign,  the  subsidy 
therein  mentioned."*  ^.^^ 

An  attempt  was  made  in  the  fifth  year  of  Henry  IV.  (1403m 
to  set  up  a  claim  for  parliamentary  protection  or  privilege. 
The  commons  stated,  that  according  to  the  custom  of  the 
realm,  the  lords,  knights,  citizens,  and  burgesses,  coming  to 
parliament  by  the  king's  command,  were  under  his  especial 
protection  and  defence,  and  ought  not  to  be  arrested  for 
debt,  account,  trespass,  or  other  contract ;  and  they  prayed 
that  if  any  person  should  so  arrest  any  person  coming  to 
parliament,  or  any  of  his  men,  or  attempt  anything  against 
the  custom  aforesaid,  he  shotild  make  fine  and  ransom  to  the 
king,  and  double  damages  to  the  party  injured.  The  answer 
seems  to  refer  the  complainants  to  their  legal  remedy,  it 
being,  that  "  there  was  sufficient  remedy  in  the  case."  But 
upon  a  complaint  in  the  same  parliament  of  a  violent  assault 
on  a  servant  of  one  of  the  knights,  a  proclamation  waa  or- 
dered, requiring  the  delinquent  to  surrender  himself  to  the 
King's  Bench ;  and  if  he  should  not  do  so,  he  shoidd  be 

»  Hot.  Pari.,  Homy  IV.,  p.  455.       «  Kot.  Pari,  Henry  IV.,  p.  493. 
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attainted  of  the  £Eict,  and  pmushed  by  damages,  fine,  and 
ransom.    This  was  made  the  subject  of  a  statute.^ 

In  the  parliament  held  in  1406  (7  and  8  Henry  IY.)> 
a  statute,  settling  the  succession  of  the  crown,  was  ordered 
to  be  exemplified  under  the  great  seal ;  and  in  the  exem- 
plification, as  entered  on  the  roll,  the  knights,  citizens,  and 
burgesses  assembled  in  parliament  are  represented  as  the 
procurators  and  attorneys, — "  procuratores  et  attomati," 
— "of  all  the  counties,  cities,  and  boroughs,  and  of  the 
whole  people  of  the  kingdom  (*  per  universitates  et  commu- 
nitates  *),  of  the  same  coimties,  cities,  and  boroughs ;  and 
by  the  whole  people  of  the  same,  lawfully  constituted,  accord- 
ing to  the  state,  manner,  and  observance  of  the  kingdom." 
It  was  therefore  (according  to  the  Peers'  Beport)  assumed, 
that  by  the  usage  of  the  kingdom,  the  knights,  citizens,  and 
burgesses,  as  then  elected  and  returned,  although  elected  and 
returned  only  by  some,  were  to  be  considered  as  in  efiect 
procurators  and  attorneys  for  the  whole,  and  had  power  to 
act  for  the  whole ;  and  that,  for  this  purpose,  they  wer^ 
assembled  before  the  king,  and  the  prelates,  and  lords,  and 
all  who,  according  to  usage,  ought  to  attend  the  parliament. 
"  This,"  it  is  added, "  seems  to  have  been  intended  as  a  legis- 
lative declaration  of  what  was  then  considered  as  the  true 
constitution  of  the  legislature  of  the  kingdom,  established 
by  the  custom  and  usage  of  the  kingdom,  to  give  authority 
to  the  solemn  act  for  the  settlement  of  the  crown."^ 

In  the  parliament  held  at  Gloucester  in  1407  (9  Henry 
IV.),  we  find  the  constitution  of  parliament  finally  settling 
into  its  present  form.  The  king  had  assembled  the  lords 
spiritual  and  temporal  in  his  presence,  and  a  debate  took 
place  between  them  about  the  state  of  the  kingdom,  and  its 
defence ;  and  on  the  necessity  that  the  king  should  have  an 
aid  and  subsidy.  The  king  demanded  of  the  lords,  what 
aid  would  be  sufficient  and  requisite ;  who  answered,  that, 
considering  the  necessity  of  the  king  on  the  one  side,  and 

*  Bot  Pari.,  Henry  IV.,  p.  642.    Idem,  p.  858. 

'  Rot.  ParL,  Henry  IV.,  p.  676.    Peere*  Beport,  toI.  I  p.  856. 
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ilie  pofeiiy  of  his  people  on  the  other,  no  less  aids  could  be 
•officient  than  those  which  they  then  specify.  The  king 
then  sent  to  the  commons  to  cause  a  certain  number  of  their 
bodj  to  come  before  the  king  and  the  lords ;  and  the  com- 
mons sent  twelve  of  their  companions,  to  whom  the  answer 
gifen  by  the  lords  was  communicated.  It  was  the  pleasure 
of  the  Idng  that  the  commons  should  report  to  their  fellows, 
to  the  end  that  they  might  take  the  shortest  course  to  com- 
ply with  the  intention  of  the  lords.  But  the  report  having 
been  made  to  the  commons,  they  were  greatly  disturbed  at 
it,  saying  and  asserting  it  to  be  much  to  the  prejudice  and 
derogation  of  their  liberties.  The  king  became  alarmed  by 
te  intelligence  of  the  displeasure  of  the  commons,  and  it  is 
stated  on  the  roll  that  '*  the  king,  after  he  had  heard  this, 
not  willing  th&t  anything  should  be  done  at  present,  or  in 
time  to  come,  that  might  anywise  turn  against  the  liberty 
of  the  estate  for  which  they  are  come  to  parliament,  nor 
igainst  the  liberties  of  the  lords, — wills,  and  grants,  and  de- 
dares,  by  the  advice  and  consent  of  the  lords,  that  it  should 
be  lawfbl.^^  the  lards  to  commune  amongst  themselves  in 
l^is  preeen't  parliament,  and  in  every  other  in  time  to  come, 
M  absence  of  the  king,  of  the  state  of  the  realm,  and  of  the 
remedy  necessary  for  the  same.  And  that  in  like  manner 
it  should  be  lawful  for  the  commons,  on  their  part,  to  com^ 
•tam^  together  of  the  state  and  remedy  aforesaid.  Provided 
alwiys,  that  the  lords  on  their  part,  and  the  commons  on 
their  part,  should  not  make  any  report  to  the  king  of  any 
grant,  hg  the  commons  granted,  and  the  lords  assented  to,  nor 
of  the  communications  of  the  said  grants,  before  the  lords 
and  commons  should  be  of  one  assent  and  accord  in  such  mat- 
ters, and  then  in  manner  and  form  as  had  been  accustomed ; 
that  is,  bg  the  mouth  of  the  Speaker  of  the  commons.  The 
king- willing,  moreover,  by  assent  of  the  lords,  that  the 
eommnnication  made  in  that  parliament,  as  before  stated, 
sbould  not  be  drawn  into  example  in  time  to  come,  nor  turn 
to  the  prejudice  or  derogation  of  the  liberty  of  the  estate  for 
which  the  commons  were  then  come,  neither  in  that  parlia- 

r3 
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ment,  nor  in  any  other  in  time  to  come ;  but  lie  willed  that 
himself,  and  all  the  estates,  should  be  as  free  as  thej  were 
before."  J 

But  notwithstanding  these  solemn  arrangements,  the 
rights  of  the  commons  were  not  observed,  and  the  com- 
mons, in  the  parliament  held  in  1414  (2  Henry  Y.),  made 
a  protestation  against  statutes  passed  without  their  assent, 
lu  a  petition  addressed  to  the  king,  they  assert  it  to  be  their 
liberty  and  freedom  that  there  should  be  no  statute  nor  law 
made  unless  they  gave  thereto  their  assent ;  *^  considering  that 
the  commons  of  your  land,  which  is,  and  ever  hath  been,  a 
member  of  your  parliament,  are  as  well  assenters  as  peti- 
tioners ;  that  from  this  time  forward,  on  complaint  of  the 
commons  of  any  mischief,  asking  remedy  by  the  mouth  of 
their  Speaker,  or  by  written  petition,  there  be  no  law  made 
thereupon,  and  engrossed  as  statute  and  law,  neither  by  ad- 
ditions nor  diminutions,  nor  by  any  manner  of  terms  which 
shoidd  change  the  sentence,  and  the  intent  asked,  by  the 
Speaker's  mouth,  or  the  petitions  given  in  writing;  con- 
sidering, our  sovereign  lord,  that  it  is  no  wise  the  intent 
of  your  commons  that  if  they  ask  you,  by  speaking  or  by 
writing,  two  things  or  three,  or  as  many  as  they  list,  but 
that  it  ever  stand  in  the  freedom  of  your  high  regalie  to 
grant  which  of  them  that  you  list,  and  to  deny  the  remain- 
der." To  this  the  king's  answer  was  as  follows : — **  The 
king,  of  his  grace  especial,  granteth  that  from  henceforth 
nothing  be  enacted  to  the  petitions  of  his  commons,  that 
be  contrary  of  their  asking,  whereby  they  should  be  bound 
wiihotU  their  assent; — saving  always  to  our  liege  lord  his 
royal  prerogative,  to  grant  and  deny  what  he  lists  of  their 
petitions  and  askings  aforesaid."  ' 

Inconveniences  and  mistakes  stiU  continuing  to  arise  from 
the  mode  of  preparing  the  statute  from  the  petition  and  an- 

*  Hot.  Pari,  9  Henry  IV.,  p.  610. 

^  Idmm,  Heniy  Y ..  p.  22.  ThiB  is  the  first  instance  on  the  rolls,  of  the 
use  of  the  English  language.  Mr.  HaUam  has  transcribed  the  petition 
in  its  'Venerable  orthography.*'  (Middle  Ages,  toL  ii.  p.  222.) 
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gwer,  it  becime  the  practice,  about  the  end  of  the  reign  of 
Haiij  VI.,  and  the  beginning  of  that  of  Edward  IV.,  to  re- 
daee  the  petitionfl  into  the  form  of  Acts  of  Parliament,  with 
a  title  or  heading,  to  the  effect  that  *'  a  certain  petition  was 
exhibited  in  this  parliament,  containing  in  itself  the  form 
of  an  act," — '^qntedam  petitio  exhibita  fuit  in  hoc  parlia- 
mento  formam  actus  in  se  continens."  That  mode  con- 
tinued for  manj  years ;  but  at  length  the  title  was  disused, 
and  a  bill  was  drawn  up,  in  the  first  instance,  in  the  form 
of  an  act,  and  brought  to  the  sovereign  for  his  assent.^ 

The  entry  on  the  roll  of  9  Henry  IV.  seems  to  have  been 
expressly  designed  to  settle  the  constitution  of  parliament ; 
and — ^notwithstanding  occasional  disregard  of  its  principle, 
in  form  or  substance — it  established  the  independent  action 
of  the  house  of  lords,  apart  from  the  king  and  the  com- 
mons, and  of  the  commons  apart  from  the  king  and  the 
lords ;  whilst  it  also  required  the  assent  of  both  lords  and 
commons  in  any  report  that  should  be  made  to  the  king. 
The  commons  had  disclaimed  all  interference  with  judicial 
proceedings  in  parliament,  which  they  left  wholly  to  the 
brds.  The  lords  also  discontinued  their  original  jurisdiction 
as  the  king's  Ghreat  Council  in  parliament,  retaining  only 
ani^pellant  jurisdiction  over  the  superior  courts  of  justice  ; 
for  after  this  time,  and  indeed  from  an  earlier  date,  no  pro- 
ceedings of  original  suits  appear  on  the  rolls  of  parliament. 
The  two  houses  of  parliament  had,  therefore,  acquired  the 
constitutional  action  that  now  exists.  In  other  words,  they 
had  accomplished  the  separation  of  the  regal  or  executive^ 
from  the  legislative  functions  of  the  government ;  placing 
the  latter  in  two  distinct  houses,  representing  the  aristo- 
cratic and  democratic  classes  of  the  people, — with  distinct 
although  similar  functions, — ^with  separate  power  of  delibe- 
ration and  with  separate  wills;  although  requiring  joint 
concurrence  in  any  measure  that  should  be  presented  to 
tiie  king,  and  his  assent  to  it,  to  become  a  law. 

HzNBT  VI.  succeeded  his  father ;  but  being  a  minor,  the 
1  Baffhead's  Statates,  toI.  i,  Pref.  p.  16. 
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parliEiiient  appointed  a  protector  and  council  to  goyem 
during  his  minority.  He  added  to  the  peerage  the  dignity 
of  Viscount  In  Ids  reign  the  Wars  of  the  Boses  broke  out 
between  the  rival  houses  of  York  and  Lancaster.  During 
Edward  IV.'s  occupation  of  the  throne  the  parliament 
granted  to  him  tonnage  and  poundage  for  his  life ;  the  act 
declaring  '^  that  tonnage  was  given  for  the  defence  of  the 
realm,  and  especiallj  for  the  safeguard  and  custody  of  the 
sea;  and  poundage  for  the  safeguard  and  keeping  of  the 
sea."  I  In  the  troubled  time  of  the  "Wars  of  the  Boses,  we 
do  not  find  any  advance  or  improvement  in  the  parlia- 
mentary system. 

1  Stat.  12  Edward  IV.,  cap.  3. 
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Courts  of  Jnsdce. — Tbe'King  the  Fountain  of  Justioe. — Courts  of  Law. 
—King's  Bench. — Common  Pleas. — Exchequer. — Nisi  Prius  Courts. 
— €Jad  BeUreiy. — Court  of  Chancery. — Courts  of  AppeaL — Inferior 
Coarks. — SheriflEs. — Coroners. — Justices  of  the  Peace. — The  Common 
Law.— Becords  of  the  Courts. — Earliest  Statutes.—Characteristics  of 
tbe  Legislation  of  the  Middle  Ages. — Statutes  Civil  and  EcclesiastioaL 
—Concerning  the  liberty  of  the  Subject. — Taxation  without  consent 
of  Paiiiament. — ^Assembling  of  Parliament. — ^Mode  of  Election  and 
Qnaliflcation  of  Electors  of  Knights,  Citizens,  and  Burgesses. — 
Sheriff. — Justices  of  the  Peace. — Treason. — BencTolences. — The 
Qeigy. — In  Bestiaint  of  the  Pope. — ^Against  Heresy. 

Is  the  last  chapter  it  was  proposed  to  consider  the  progress 
of  the  Statute  Law,  separately,  from  the  rise  and  growth  of 
parhamentarj  procedure  and  privilege :  and  we  now  pro- 
ceed to  review  the  statutes  passed  to  give  effect  to  the  ad- 
nmcing  constitution,  from  Magna  Charta  to  the  commence- 
ment of  the  reign  of  Henry  VII.  But,  before  stating  the 
laws,  we  will  briefly  advert  to  the  means  provided  for  the 
administration  of  the  laws, — the  Couets  op  Justice. 

According  to  the  theory  of  the  constitution,  founded 
on  the  ancient  practice,  the  king  is  the  supreme  judge  of 
the  State.  The  Anglo-Saxon  monarchs,  in  their  progresses 
thioiigh  their  dominions,  regularly  discharged  in  person  their 
judicial  functions.  "  These  were  of  a  twofold  nature :  the 
wdinary  authority  of  the  inferior  courts,  and  the  preroga- 
fere  supremacy  over  all  the  inferior  tribunals,  called  into 
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action  when  they  were  unable  or  unwilling  to  afford  re- 
dress.'' *  William  the  Conqueror,  and  his  successors,  exer- 
cised these  judicial  functions  at  his  palace,  or  Aula  Begis ; 
which  was  anciently  the  chief  seat  of  judicature,  both  in 
criminal  and. civil  cases.  There,  in  whatever  part  of  his 
dominions  he  for  the  time  dwelt  and  kept  his  court,  the 
Curia  Begis  was  held,  thrice  in  the  year ;  and  there  he  ap- 
peared on  the  seat  of  justice,  wearing  his  crown,  and  arrayed 
in  royal  attire.  His  firequent  absence  from  the  kingdom 
led  to  the  appointment  of  Justiciars  to  represent  the  king's 
person,  to  hold  the  Curia  Begis,  and  to  dispense  justice  on 
his  behalf.  To  them  the  sovereign  resigned  the  arduous 
and  responsible  duties  of  a  judge ;  but  the  theory  still  sub- 
sists, that  the  king  is  the  fountain  of  justice,  and,  through 
his  judges,  the  administrator  of  it ;  although  he  cannot  now 
resume  his  functions,  which  the  constitution  has  committed 
to  the  judges,  and  to  them  alone.^ 

We  have  seen  that  the  inconvenience  which  arose  from 
the  Curia  Begis  following  the  person  of  the  king  wherever 
he  removed,  was  one  of  the  grievances  of  Magna  Charta ; 
which  provided  that  "  common  pleas  shall  not  follow  the 
king's  court,  but  shall  be  holden  in  some  place  certain."' 
In  consequence  of  this  provision,  a  new  court  of  justice, 
called  the  Common  Bench,  or  Common  Pleas,  was  esta- 
blished, to  sit  permanently  in  Westminster  Hall,  as  the  place 
certain.  This  court  consisted  of  a  chief  justiciar,  or  justice, 
and  other  justices  (in  our  day  four  puisne  justices),  with  ju- 
risdiction to  hear  and  determine  common  pleas,  or  civil  suits, 
between  subject  and  subject.  But  as  to  pleas  of  the  crown, 
which  include  all  crimes,  felonies,  and  misdemeanours,  they 
continued  to  be  under  the  exclusive  jurisdiction  of  the  Curia 
Begis. 

But  the  Curia  Begis  itself  soon  afterwards  ceased  to  bo 
dependent  on  the  movements  and  personal  presence  of  the 
king ;  and  it  subsided  into  a  court  of  much  less  pomp  and 

*  Falgrave's  Commonwealth,  cap.  9,  pasHm,  — 

'  Madox's  Exchequer,  voL  i  p.  787.  *  See  p.  56,  aiUe, 
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circomstaiice,  altfaougli  retaming  all  the  junsdiction  of  the 
Curia  Begis ;  and  retaining  also  the  form,  in  its  proceed- 
ings, of  being  held  before  the  king,  wherever  he  should  be 
in  England*  This  court  acquired  the  name  of  the  court  of 
Knre's  Bench,  in  distinction  to  the  court  of  Common 
Bench.  It  was  presided  over  by  a  Lord  Chief  Justice, 
and  (now  four)  puisne  judges ;  and,  in  the  course  of  time, 
that  court,  although  in  theory  removable  with  the  person  of 
the  king,  held  (as  it  now  holds)  its  sittings  permanently  in 
Westminster  Hall. 

To  the  king's  Exchsqxtsb,  also,  a  court  of  justice  was  at- 
tached. The  Exchequer  was  instituted  by  the  Normans: 
it  was  the  king's  treasury,  receipt,  or  place  where  the  re- 
venue was  paid  in,  and  supervised  and  managed.  At  its 
first  institution  the  chiefs  of  it  were  called  "  Barones  Scac- 
carii,"  and  in  addition  to  its  ordinary  duties,  the  king  and 
the  barons  administered  justice  in  civil  causes,  or  common 
pleas.  But  when  common  pleas  were  separated  from  the 
Curia  Eegis,  pursuant  to  Magna  Charta,  the  Exchequer 
also  ceased  to  retain  its  judicial  authority,  except  in  cases 
which  related  to  the  king,  or  to  the  residents  and  ministers 
of  the  Exchequer.^  The  Exchequer,  however,  in  process 
of  time,  recovered  its  legal  jurisdiction  in  civil  cases,  by 
the  fiction  of  supposing  the  suitor  to  be  a  debtor  to  the 
crown,  and  unable  to  pay  his  taxes  or  duties  to  the  king, 
because  of  the  de&ult  of  the  defendant,  his  debtor.  Through 
that  fiction,  expressed  in  its  writs,  it  assumed  jurisdiction 
over  pleas  between  subject  and  subject,  concurrently  with 
the  courts  of  Kiag's  Bench  and  Common  Fleas.  This 
court  is  constituted  by  a  Lord  Chief  Baron  and  (now)  four 
puisne  barons. 

These  courts  rank  in  the  order  of  King's  Bench,  Common 
Pleas,  and  Exchequer.  Their  jurisdiction  in  civil  suits  is 
co-ordinate,  the  selection  of  the  court  being  left  to  the  suitor. 

1  Madox's  Exchequer,  toI.  i.  pp.  179,  209,  214.  The  statute  28  Ed- 
wird  I.,  cap.  4  (1300),  enacted  that  no  common  pleas  should  thenceforth 
be  holden  in  the  Exchequer,  contrary  to  the  form  of  the  G>reat  Charter. 
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Bat  the  court  of  King's  Bench  has  ezclusire  jurisdiction  in 
matters  against  the  king's  peace,  or  in  which  the  Crown  is 
concerned.  It  also  exercises,  bj  the  writ  of  Mandamus, 
the  power  of  commanding  magistrates,  corporations,  and 
other  public  functionaries,  to  do  their  duties, — and,  by 
writs  of  prohibition,  the  power  of  keeping  inferior  courts 
within  the  bounds  of  their  authority.  The  court  of  Ex- 
chequer continues  to  have  special  jurisdiction  oyer  rerenue 
litigation. 

The  judges  of  these  courts  were  (as  they  now  are)  also 
justices  of  Nisi  Pbius,  in  which  capacity  they  go  twice  (or 
sometimes  thrice)  in  every  year,  into  the  several  counties  of 
the  kingdom,  arranged  into  circuits,  to  try  actions  or  causes 
commenced  in  the  three  courts  of  Westminster  Hall,  before 
juries  of  the  counties  in  which  the  litigating  parties  dwell ; 
— ^thus  bringing  justice  home  to  every  man's  door.  They 
also,  as  justices  of  gaol-deliveby,  preside  over  the  triab  by 
jury,  of  the  criminals  imprisoned  in  the  gaols  of  the  sever^ 
counties. 

When  the  office  of  chief  justiciar  was  abolished  by  Ed- 
ward I.,  as  invested  with  too  much  p«wer  to  be  entrusted  te 
any  subject,  the  Ii#bi)  Chaitcell^b  became  the  first  law 
officer  of  the  crown.  He  is  appointed  by  the  delivery  ef  the 
king's  great  seal  into  his  custody;  whereby  he  becemes, 
without  writ  or  patent,  an  officer  of  the  highest  rank,  and 
superior  in  point  of  precedency  t«  every  temporal  lord. 
Out  of  the  great  and  various  matters  entrusted  to  his  judg- 
ment and  decision  the  court  ef  Chancery  ar#6e,  in  which 
the  l«rd  chancellor  sat  al«ne,  aflministering  justice  without 
the  intervention  of  a  jury.  The  nature  of  the  cases  brought 
before  him  for  decision,  and  the  principles  up«n  which  he 
decided,  gave  to  his  court  the  appellation  of  a  c«urt  of  Equity. 
The  cases  were  considered  either  as  n«t  within  the  jurisdic- 
tion •f  the  >;Mirts  ef  law,  •r  as  requiring  a  species  of  redress 
that  courts  of  law  ceuld  net  administer.  A  large  proportion 
of  these  were  secret  trusts  and  contracts,  which  the  court  of 
Chancery  could  bring  to  light  by  means  #f  its  power,  not 
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then  possessed  hj  the  court?  of  law,  of  eCsamining  the  liti- 
gating parties  on  oath ;— of  the  latter  kind  were  suits  con- 
eefning  apprehended  injury  to  property,  which  the  court  of 
Chancery  could  restrain  before  the  injury  was  committed, 
whilst  courts  of  law  could  <mly  compensate  by  damages, 
after  its  commission. 

The  King's  Bench  is  the  court  of  appeal  for  all  the  in- 
ferior Courts  of  Eecord,  as  it  was  also  for  the  courts  of 
Common  Pleas  and  Exchequer,  when  those  courts  were  first 
instituted.  Edward  HI.  commenced  an  alteration  of  the 
system.  He  established  a  new  court  of  appeal,  called  the 
Bxcbequer-chamber,  for  the  review  of  the  decisions  of  the 
eoort  of  Exchequer,  declaring  by  statute  that  ''where  a 
man  complaineth  of  error,  made  in  the  process  of  the  Ex- 
diequer,  the  chancellor  and  treasurer  (of  the  Exchequer) 
should  cause  to  come  before  them,  in  any  chamber  of  council 
nigh  the  Exchequer,  the  record  of  the  process  out  of  the 
Exchequer,  taking  to  them  the  justices  and  other  sage  per- 
sons, as  to  them  seemeth,  to  be  taken."  ^  The  appeal  from 
tiie  King's  Bench  was  at  first  only  to  parliament ;  but  in 
^  reign  of  Elizabeth  a  writ  of  error  was  allowed,  in  the 
case  of  all  actions  commenced  in  the  King's  Bench,  to  the 
comi  of  Exchequer-chamber,  consisting  of  the  Justices  of 
the  Common  Pleas  and  Barons  of  the  Exchequer,  or  six  of 
them  at  the  least ;  but  the  judgment  was  not  final,  and  an 
appeal  might  be  carried  irom  the  Exchequer-chamber  di- 
rect to  parliament.^  The  appeal  from  the  Common  Pleas 
was,  by  a  modem  statute,^  transferred  from  the  King's 
Bench  to  the  Exchequer-chamber ;  so  that,  in  the  present 
day,  the  decisions  of  the  three  courts  are  subject  to  review 
in  the  court  of  Exchequer-chamber ;  the  members  of  two 
worts  being  tfce  judges  to  review  the  decisions  of  the  third. 
From  the  Exchequer-chamber,  and  also,  since  the  reign  of 
Charles  I.,  from  the  court  of  the  Lord  Chancellor,  there 
was,  as  there  now  is,  a  final  appeal  to  the  House  of  Lords. 

'  81  Edward  m.,  stat.  1,  cap.  12.,  a.d.  1857. 

*  27  Elizabetli,  cap.  8,  A.D.  1586.    81  Elizabeth,  cap.  1,  a.i>.  1589. 

•  1  William  IV^  cap.  72. 
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Besides  these  superior  courts,  there  were  inferior  courts, 
with  limited  jurisdiction:  the  County  Court,  held  once  a 
month  before  the  sheriff  or  his  deputy ;  Courts-Baron,  held 
generally  every  three  weeks  before  the  stewards  of  the  lords 
of  manors  (and  other  still  lower  courts),  where  cases  limited 
to  forty  shillings  in  amount  were  decided  by  juries  taken 
from  the  tenants  of  the  manor. 

The  Shebiffs  were  (as  they  now  are)  the  ministerial  offi- 
cers of  the  superior  courts.  They  executed  the  writs  for  the 
summoning  of  the  parties  and  of  the  juries,  and  the  orders 
and  decrees  for  the  enforcement  of  the  Benten^es  of  the 
courts  in  criminal,  and  of  their  judgments  in  civil,  cases. 
They  had  the  charge  of  the  gaols,  and  the  custody  of  all  cri- 
minals, as  well  those  committed  for  trial  as  those  convicted ; 
and  of  all  debtors  and  others  committed  to  prison  by  the  pro- 
cesses or  judgments  of  the  civil  courts.  These  duties  the 
sheriff  performed  as  the  king's  bailiff,  or  representative  of 
the  executive  power  of  the  king  within  his  county.  In  the 
Saxon  times  they  were  the  deputies  of  the  eorldermen ;  but 
after  the  Conquest  the  sheriff  (and  not  the  earl,  who  had  his 
name  of  dignity  from  the  county)  was  the  first  officer  of  the 
crown,  and  ranked  above  any  nobleman  within  the  county. 
For  the  preservation  of  the  peace  of  the  county,  he  was 
invested  with  large  powers  of  pursuing  and  apprehending 
persons  who  broke  the  peace,  and  of  summoning  to  his  aid 
the  posse  comitatHs,  or  all  male  persons  above  fifteen  years  of 
age,  below  the  degree  of  a  peer. 

The  CoBOKBBS  were  very  ancient  officers  of  the  crown, — 
inferior  in  rank  to  the  sheriff,  but  associated  with  him  in 
the  duty  of  preserving  the  peace  of  the  county,  and  arresting 
felons.  Edward  I.  passed  a  statute  that  through  all  shires 
sufficient  men  should  be  chosen  to  be  coroners  of  the  most 
wise  and  discreet  knights.^  He  also  passed  a  statute  to  de- 
clare of  what  things  a  coroner  should  inquire.^  It  gives  most 
minute  directions  for  inquiring,  by  a  jury  of  five  or  six  of 
the  next  towns,  into  cases  of  murder,  persons  found  slain, 

>  3  Edward  I.,  cap.  9, 10,  A.D.  1276. 

'  Statute  de  Officio  Coronatoris,  4  Edward  I.,  stat.  2,  a.d.  1276. 
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drowned,  or  saddenly  dead, — and  also  concerning  treasnre- 
troye^  rapes,  wounds  (distinguishing  between  principals  and 
icceasaries),  deodands,  wrecks  of  the  sea ;  and  the  coroner 
was  empowered  to  take  and  imprison  persons  suspected  of 
the  death  of  any  man,  and  to  follow  him  with  the  hue  and 
€iy.  The  coroner  was  also  (as  he  now  is)  the  officer  for 
executing  the  writs  of  the  ciyil  and  criminal  courts,  in  cases 
where  the  sheriff  is  a  party  concerned. 

The  preservation  of  the  peace  of  each  county,  and  the 
•dmmistration  of  justice  in  small  felonies  and  misdemean- 
ours, were  committed  to  conservators  and  Justices  of  the 
PiACE ;  and  in  each  hundred  or  parish  there  was  an  array 
of  constables  and  inferior  officers,  for  executing  the  orders 
and  behests  of  their  superiors,  and  preserving  peace  in  their 
lespectiYe  localities. 

Vfhea  considering  the  Statutes  of  the  period  under  re- 
view, we  must  bear  in  mind  that  when:  Magna  Charta  was 
gnmted  there  were  no  statutes  in  existence.  Our  statute- 
book  commences  with  a  confirmation  of  the  great  charter, 
of  ihe  ninth  year  of  Henry  III.,  by  Edward  I.,  in  the  26th 
year  of  his  reign.  Before  Magna  Charta  the  law  was  un- 
written or  common  law;  and  as  it  was  administered  by 
judges  dependent  on  the  crown,  we  may  imagine  how  desir- 
able it  was  for  the  people  to  obtain  a  written  declaration 
of  the  law,  such  as  Magna  Charta,  which  they  could  refer 
to,  as  well  for  the  guidance  or  justification  of  their  conduct, 
as  for  the  redress  of  injuries  to  their  persons  or  property. 
It  must  not,  however,  be  supposed  that  the  courts  adminis- 
tered justice,  on  an  arbitrary  system  of  law  or  procedure. 
The  rolls  of  the  Curia  Eegis,  even  so  early  as  the  reign  of 
Bidiard  I.,  still  exist,  and  have  been  published.  According 
to  eminent  authority,  "they  show  that  our  jurisprudence 
had  assumed  all  those  characteristics  through  and  by  which, 
greatly  as  they  have  been  altered  from  age  to  age,  it  is  dis- 
tinguished at  the  present  day."  It  is  added  that  "these 
records  exhibit,  what  the  world  cannot  elsewhere  show,  the 
judicial  system  of  a  great  and  powerful  nation  running 
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parallel  in  deyelopment  with  the  social  advancement  of  the 
people  whom  that  system  ruled.* 

Sir  Edward  Coke  (following  Littleton,  on  whose  work 
his  own  is  a  commentary)  ctQls  Magna  Charta,  although  in 
form  a  charter,  yet,  heing  granted  by  assent  and  authority 
of  parliament,  a  statute ;  and  remarks  that  it "  is  but  a  con- 
firmation and  restitution  of  common  law;"  also  that  ''it 
is  the  foundation  of  all  the  fundamental  laws  of  the  realm.' *^ 
Several  of  the  statutes  that  follow  it  in  the  statute-book 
have  the  form  of  charters,  or  decrees  of  the  king,  and  do 
not  purport  to  have  issued  from  any  parliament  or  as- 
sembly. But  there  are  also  collections  of  statutes  which, 
although  proceeding  from  the  king  as  his  acts,  were  the  off- 
spring of  a  council  or  parliament ;  and  those  have  received 
names  taken  from  the  places  where  the  parliament  assem- 
bled from  which  they  issued.  The  earliest  of  these  is  the 
Provisiones  de  Merton,  or  statutes  made  at  Merton^  in  the 
twentieth  year  of  Henry  III. ;  which  purport  to  have  been 
made  at  the  court  assembled  for  the  coronation  of  the  king 
and  Eleanor  the  queen,  and  to  have  been  made  as  weU  of 
the  archbishops,  bishops,  earls,  and  barons,  as  of  the  king 
himself  and  others.  Next  is  the  Statutum  de  Malberge,  or 
statutes  made  at  Marlborough,  in  the  fifty-second  year  of 
Henry  III. ;  which  does  not  mention  the  nobility  by  their 
titles,  but  probably  refers  to  them  as  "  the  more  discreet 
men  of  the  realm,  called  together,  as  well  of  the  higher  as 
of  the  lower  estate.'*  In  the  reign  of  Edward  I.  there  are 
similar  collections,  called  the  Statutes  of  Westminster,  the 
Statutes  of  Gloucester,  the  Statute  of  Butland,  the  Statute 
of  Acton-Bumell  and  others. 

In  selecting  from  the  general  body  of  statutes  those  which 
have  relation  to  the  Constitution,  civil  and  ecclesiastical, 
it  will  be  convenient  to  class  them  under  distinct  heads,  as 
foUows  :* — 

'  Kotuli  Curia  Regis,  by  Sir  F.  Palgraye ;  Introd.  ii  iii. 

»  Coke,  Litt.,  lib.  2,  s.  108. 

^  If  my  readers  should  be  deterred  by  this  exposition  of  statute  law,  I 
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(Hvil, 
L  Statutes  concerning  the  liberty  of  the  subject. 

2.  Statutes  prohibiting  taxation  without  consent  of  par- 
liament. 

3.  Statutes  concerning  the  periodical  assembling  of  par- 
liaments. 

4.  Statutes  regulating  the  mode  of  election,  and  the  qua- 
lification of  the  electors  of  knights,  citizens,  and  bur- 
gesses, for  the  commons'  house  of  parliament. 

5.  Statutes  concerning  sherifis. 

6.  Statutes  concerning  justices  of  the  peace. 

7.  Statute  concerning  treason. 

8.  Statute  concerning  benevolences. 

ScclesiasticaL 

9.  Statutes  concerning  the  clergy. 

10.  Statutes  of  provisors,  or  in  restraint  of  the  Pope  of 
Borne. 

11.  Statutes  against  heretics. 

Under  these  sections  it  will  be  attempted  to  describe  how 
tbe  Constitution  was  modified  or  advanced  by  statute  law, 
in  its  progress  through  the  Middle  Ages,  and  contempo- 
raneously with  the  growth  of  parliament  described  in  the 
preceding  chapter.  From  these,  together,  a  sufficient  ac- 
quaintance may  perhaps  be  obtained  of  the  Constitution  as 
it  existed  at  the  opening  of  the  reign  of  Henry  VII.,  when 
modem  history  is  considered  to  commence ;  and  from  which 

voold  offier  them  the  aathority  of  Lord  BAOon  for  introducing  it.  "And 
here  I  do  desire  those  into  whose  hands  this  work  shall  iail,  to  take 
in  good  part  mj  long  insisting  upon  the  laws  that  were  made, . . .  hecanse 
in  mj  judgment  it  is  some  defect  even  in  the  hest  writers  of  history, 
Uiat  they  do  not  often  enough  summarily  deliyer  and  set  down  the  most 
neniarable  laws  that  passed  in  the  times  whereof  they  write,  heing  in- 
deed the  principal  acts  of  peace.  For  though  they  may  be  had  in  ori- 
ginal books  of  law  themselyes,  yet  that  informeth  not  the  judgment  of 
longs  and  counsellors  and  persons  of  estate,  so  well  as  to  see  them  de- 
scribed and  entered  in  the  table  and  portrait  of  the  times."  (Lord 
BaeoQ's  History  <^Heniy  Til.,  Ellis  and  Spedding's  edition,  voL  tL  97.) 
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time  the  subject  may  be  treated  more  in  reference  to  the 
individual  kings,  than  was  before  necessary. 

The  characteristic  of  the  legislation  of  the  period  now  in 
review,  is,  that  it  is  directed  against  the  power  of  the  crown 
and  its  officers ;  and  a  striking  feature  of  it  is  the  frequent 
repetition  of  enactments  of  the  same  tendency,  from  the  dif- 
ficulty of  making  the  crown  submit  to  laws  in  restraint  or 
diminution  of  its  prerogative ;  which  it  only  consented  to 
under  the  pressure  of  force  or  necessity.  The  same  diffi- 
culty is  observable  with  respect  to  the  officers  of  the  crown, 
— the  sheriffs,  justices,  and  others,  whom  the  laws  con- 
tinually upbraid  with  neglect  or  betrayal  of  their  duties. 
But  in  the  ecclesiastical  legislation,  during  the  same  period, 
the  position  of  the  crown  was  reversed.  The  king  was  there 
the  actor,  stimulated  by  the  lords  and  commons,  making 
common  cause  to  reduce  the  power  of  the  clergy  and  the 
Pope ;  and  obliged  to  resGrt  to  a  succession  of  statutes  to 
accomplish  their  object. 

1.  Statutes  concerning  the  Liberty  of  the  Subject. 

These  statutes  played  an  important  part  in  the  history 
of  the  country.  They  were  continually  cited  by  the  Pu- 
ritan party  in  the  house  of  commons,  in  the  contest  with 
Charles  I.,  and  made  the  foundation  of  their  demands.  They 
are  confirmations  of  the  clause  in  Magna  Charta  which  here 
precedes  them,  viz. : — 

"  No  freeman  shall  be  taken  or  imprisoned,  or  be  disseised 
of  his  freehold,  or  liberties,  or  fi^e  customs ;  or  be  outlawed, 
or  exiled,  or  any  otherwise  destroyed ;  nor  will  we  pass  upon 
him,  nor  condemn  him,  but  by  lawful  judgment  of  his  peers, 
or  by  the  law  of  the  land.  We  will  sell  to  no  man,  we  will 
not  deny  or  defer  to  any  man,  either  right  or  justice.' 

"  No  man  fi^m  henceforth  shall  be  attached  by  any  accusa- 
tion, nor  forejudged  of  life  or  limb,  nor  his  lands,  tenements, 
goods,  nor  chattels  seised  into  the  king's  hands,  against  the 
form  of  the  Great  Charter,  and  the  law  of  the  land.^ 

1  Magna  Charta,  ante,  p.  69.        -  5  Edward  m.,  cap.  9,  AJ).  1831. 
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"  "Sone  shall  be  taken  bj  petition  or  suggestion  made  to 
die  kiog,  or  to  his  oouncQ,  unless  it  be  by  indictment  or  pre- 
senteient  of  good  and  lawful  people  of  the  same  neighbour- 
hood where  such  deeds  be  done,  in  due  manner,  or  bj  pro- 
eees  made  bj  writ  original  at  the  common  law ;  nor  that 
none  he  out  of  his  franchises,  nor  of  his  freeholds,  unless  he 
be  duly  brought  into  answer,  and  forejudged  of  the  same  by 
the  course  of  the  law  ;  and  if  anything  be  done  against  the 
same,  it  shall  be  redressed  and  holden  for  none.^ 

*^  No  man,  of  what  estate  or  condition  that  he  be,  shall  be 
pot  out  of  land  or  tenement,  nor  taken,  nor  imprisoned,  nor 
disinherited,  nor  put  to  death,  without  being  brought  in 
answer  by  due  process  of  the  law.* 

"  All  they  that  make  suggestions  to  the  king,  be  sent  with 
the  suggestions  before  the  chancellor,  treasurer,  and  his 
council,  and  that  they  there  find  surety  to  pursue  their 
suggestions,  and  incur  the  same  pain  that  the  other  should 
hare  had  if  he  were  attainted,  in  case  that  his  suggestion 
be  found  evil.  And  that  then  process  of  the  law  be  made 
against  them,  without  being  taken  or  imprisoned  against 
the  form  of  tbe  said  charter  and  other  statutes.^ 

**  It  is  assented  and  accorded  for  the  good  government  of 
the  commons,  that  no  man  be  put  to  answer  without  pre- 
sentment before  justices,  or  matter  of  record,  or  by  due  pro- 
cess and  writ  original,  according  to  the  old  law  of  the  land ; 
and  if  anything  from  henceforth  be  done  to  the  contrary, 
it  shall  be  void  in  the  law  and  holden  for  error."^ 

Thus,  at  an  early  period  of  our  constitutional  history,  we 
find  the  liberty  of  the  subject  placed  on  the  widest  basis. 
There  was  no  better  way  of  securing  it,  than  by  rendering 
him  unassailable,  either  in  person  or  property,  except  through 
the  courts  of  justice,  and  according  to  the  law  of  the  land. 
Although  these  statutes  were  for  a  long  period  and  to  a 

>  25  Edward  III.,  etat.  6,  cap.  4,  A.D.  1350. 
«  28  Edward  III.,  cap.  8,  a.d.  1354. 
»  87  Edward  IH.,  cap.  18,  1368. 
«  42  Edward  IIL,  cap.  8,  a.d.  1368. 
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great  extent  disregarded  hj  the  kings,  who,  notwithstand- 
ing, claimed  and  exercised  the  prerogative  of  imprisonment, 
on  their  own  or  their  councirs  warrants,  yet  the  knowledge 
of  the  existence  of  these  statutes  animated  the  people  to 
maintain  their  rights,  and  finally  to  establish  them  beyond 
the  power  of  the  prerogative. 

2.  Statutes  Prohibiting  Taxation  without  Consent  of 
Parliament, 

Statutes  declaring  that  taxation  should  not  be  made  with* 
out  the  consent  of  Parliament,  make  their  first  appearance 
in  the  reign  of  Edward  I.     The  statutes  imder  this  head, 
like  those  last  mentioned,  were  continually  cited  and  used 
in  contests  with  the  crown.     The  commons,  in  the  reign 
of  Edward  I.,  had  been  introduced  as  constituent  parts  of 
the  parliament ;  but  the  form  of  legislation  by  charters  or 
letters-patent  of  the   king   was  still  frequently  retained, 
and  more  especially  where  the  proceeding  was  one  in  sur- 
render or  restraint  of  the  king's  prerogative.    The  first  of 
these  is  the  charter  or  statute  called  Confirmatio  Chartarum, 
or  the  confirmation  of  Magna  Charta,  and  of  the  Charter 
of  the  Forest.     It  appears  in  the  statute-book,  as  a  statute 
made  at  London  on  the  10th  of  October,  26  Edward  I., 
1297.^     It  was  the  result  of  a  quarrel  between  Edward  and 
some  of  his  barons,  of  whom  Humphry  de  Bohun,  Earl  of 
Hereford,  high  constable  of  England,  and  Eoger  Bygot, 
Earl  Mareschal,  were  the  principal.    The  king  required  the 
barons  to  attend  him  to  France  in  his  wars.     Some  of  the 
barons  excused  themselves,  and  a  quarrel  ensued.   The  king, 
being  at  the  same  time  pressed  by  a  revolt  of  the  Scots, 
was  forced  to  conciliate  his  barons,  and  they  drew  up  the 
terms  of  reconciliation,  which  were  embodied  in  this  star 
tute,  passed  in  a  parliament  held  by  Prince  Edward,  the 
King's  son,  in  his  father's  absence;  and  afterwards  con- 
firmed by  Edward,  the  king,  under  his  great  seal,  at  Ghent, 
in  Flanders.    Edward,  on  his  return  to  England,  was  re- 
^  26  Edward  I.,  cap.  6,  a^.  1297. 
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qmred  by  the  barons  to  ratify,  in  person,  the  G^reat  Charters, 
with  the  additional  articles  supplied  bj  the  Confirmatio 
Chartanim.  He  tried  to  evade  the  ratification,  but  at 
fengifa  he  confirmed  them  in  person  in  parliament,  and  the 
Archbishop  of  Canterbury  pronounced  sentence  of  excom- 
monication  on  all  who  should  break  them.  The  following 
eboae  supplies  the  article  in  Magna  Charta — that  no  scutage 
or  aid  should  be  imposed,  iinless  by  the  common  council  of 
the  kingdom — omitted  in  the  Charter  of  Henry  III.  and  in 
the  confirmation  of  it  by  King  Edward  I. 

**  Moreover,  we  have  granted,  for  us  and  our  heirs,  as  well 
to  archbishops,  bishops,  abbots,  priors,  and  other  folk  of 
holy  Church,  as  also  to  earls,  barons,  and  to  all  the  com- 
monalty of  the  land,  that  for  no  business  from  henceforth 
ve  shall  take  such  manner  of  aids,  tasks,  nor  prises,  but  by 
tiie  common  assent  of  the  realm,  and  for  the  common  pro- 
fit thereof,  saving  the  ancient  aids  and  prises  due  and  ac- 
outomed." 

This  charter  was  soon  followed  by  the  Statute  db  Tal- 
lAoio  KOK  COKCBDENDO,  by  which  the  king  granted  that 
"no  tallage  or  aid  shall  be  taken  or  levied  by  us  or  our 
heirs  in  our  realm,  without  the  goodwill  and  assent  of  arch- 
hiflhops,  bishops,  earls,  barons,  knights,  burgesses,  and  other 
firemen  of  the  land."  ^ 

Edward  III.  enunciated  the  same  principle  in  two  statutes. 

**  Item,  it  is  accorded  and  assented  that  no  man  shall  be 
eoDstrained  to  find  men  o£  arms,  hoblers,  nor  archers,  other 
Hun  those  which  hold  by  such  services,  if  it  be  not  by  com- 
mon consent  and  grant  made  in  parliament.' 

"  Item,  it  is  accorded  and  established  that  no  imposition  or 
chsfge  shall  be  put  upon  wools,  woolfells,  and  leather,  other 
than  the  custom  and  subsidy  granted  to  the  king,  in  no 
sort,  without  the  assent  of  the  parliament ;  and  if  any  be,  it 
ihali  be  i<^^ed,  and  holden  for  none."  ' 

I  84  Edward  I.,  Stat.  4»  cap.  1,  A.D.  1S06. 

^  SUtQle  of  Pmreyon,  26  Edwai^  III.,  stat.  6,  cap.  8,  ajo.  1850. 

*  46  Edward  IIL,  cap.  4,  ▲.!>.  1871. 
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The  valae  attached  by  our  ancestors  to  these  laws  will 
not  surprise  us,  when  we  consider  their  effect.  It  would  be 
but  an  imperfect  view  of  their  importance,  to  look  at  them 
merely  as  protectors  of  property  from  arbitrary  taxation.  In 
that  view  they  are  inyaluable;  but  it  is  not,  perhaps,  too 
much  to  say,  that  to  these  laws,  and  the  principle  inTolved 
in  them,  we  owe  the  free  institutions  we  now  possess,  and  the 
best  guarantee  we  have  for  their  permanence.  They  were 
the  means  by  which  our  liberties  were  won.  It  was  soon 
discovered  that  consent  to  taxation  might  be  conpled  with 
the  condition  of  redress  of  grievances,  or  extension  of  liber- 
ties ;  and  the  commons  were  not  long  in  possession  of  the 
power,  before  they  found  its  strength,  and  made  use  of  it. 
But  although  the  law  existed  and  its  principle  was  admitted, 
some  centuries  elapsed  before  it  became  fixed  and  invariable. 
The  weaker  monarchs  were  obliged  to  regard  it,  the  stronger 
neglected  or  evaded  it ;  raising  the  money  they  wanted  by 
forced  loans  or  by  compulsory  gifts,  which  they  called  ben&> 
Tolences.  It  was  the  ground  of  the  contest  between  Charles 
I.  and  his  parliaments;  it  was  disregarded  by  Cromwell; 
nor  was  it  permanently  established  until. the  Bevolution« 
Yet  it  flows  almost  as  a  corollary  from  the  free  syst^n  of 
government  which  Magna  Charta  proclaimed,  and  which 
the  introduction  of  the  representative  system  ocmfirmed. 
'^The  supreme  power,"  says  Locke,  "cannot  take  from  a 
man  any  part  of  his  property  without  his  consent.  That 
would  idlow  him  no  property  at  all ;  for  I  have  no  property 
in  that  which  another  can,  by  right,  take  from  me  when 
he  pleases,  without  my  consent.  Hence  it  is  a  mistake  to 
think  that  the  supreme  power  of  any  eomnnrnwealth  can  do 
"what  it  will,  and  dispose  of  the  estates  of  the  CRAject  arbi- 
trarily, or  take  any  part  of  them  at  pleasure."* 

The  Confirmatio  Chartarum,  besides  the  proviMim  that 

taxation  could  not  be  imrposed  without  the  consent  of  pas^ 

liament,  enunciated  ano^ier  great  prino^le,  defining  the 

objeet  and  purpode  of  taxation, — th^  it  must  be  fiir  the 

'  Looke  oa  OamaMBPt. 
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common  profit  of  the  realm ;  an  admission  directly  opposed 
to  the  prerogatiye  of  the  kings,  who  had  hitherto  considered 
taxation  as  exclusiyely  for  their  own  benefit.  It  is  carious 
to  compare  the  simple  and  terse  language  of  the  ancient 
charter,  with  that  of  the  Beport  of  a  Committee  of  the 
House  of  Commons  which  sat  in  1828,  upon  public  income 
and  expenditure,  when  propounding  the  same  principle. 
<^  No  taxes  shall  be  taken  but  by  the  common  consent  of 
the  realm,  and  for  the  common  profit  thereof,"  says  the 
ancient  charter.  The  Committee  "  unequiyocally  declare 
their  full  assent  to  the  principle  that  no  goyemment  is  jus- 
tiiBed  in  taking  eyen  the  smallest  sum  of  money  from  the 
people,  unless  a  case  can  be  clearly  established  to  show 
that  it  will  be  productiye  of  some  essential  adyantage  to 
them,  and  of  one  that  cannot  be  obtained  at  a  smaller  sa- 
erifioe."! 

S.  Statutes  ordaining  the  Periodical  Assembling 
of  Parliaments, 
The  earliest  statutes  that  laid  any  obligation  on  the 
king  to  call  the  parliament  together,  are  found  in  the  reign 
of  Edward  III.  Before  that  time,  it  rested  entirely  with 
the  king  to  conyene  the  parliament  or  not ;  and  notwith- 
standing the  statutes,  the  kings — especially  those  of  a  more 
adyanced  period  of  our  history — claimed  freedom  of  will  with 
regard  to  the  time,  as  well  as  the  place  of  assembling  par- 
liaments, as  their  indisputable  prerogaliye.  We  may  again 
notice  the  terse  as  well  as  unqualified  terms  in  which  the 
earliest  statutes  proclaimed  the  law. 

"  A  parliament  shall  be  holden  eyery  year  once,  and  more 
often,  if  need  be.*** 

^  For  maintenance  of  the  said  articles  and  statutes,  and 
redress  of  mischiefs  and  grieyances  which  daily  hap^n, 
|Murliament  shaD  be  holden  eyery  year,  as  another  time  was 
ordained  by  statute.'** 

<  Beport,  yoL  ii.  p.  4. 

^  4  Edw.  m.,  cap.  14,  A.l>.  1880. 

*  a^Bdw.  HI.,  01^.  le,  A.B.  186a. 
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Edward  III.  did  not  convene  parliament  in  strict  accord- 
ance with  these  laws,  but  he  did  not  absolutelj  disregard 
them ;  for  in  his  reign  of  fiftj  years,  there  were  thirty-seven 
years  in  which  a  parliament  assembled.  But  it  must  not 
be  imagined  that  these  statutes  were  passed  with  reference 
to  any  political  desire  for  annual  parliaments :  they  were 
intended  to  ensure  an  annual  session,  rather  than  an  annual 
election;  for  an  eager  desire  for  a  seat  in  parliament  did 
not  then  exist ; — on  the  contrary,  in  the  following  reign,  of 
Bicliard  II.,  it  was  found  necessary  to  make  a  statute  ''  for 
compelling  the  attendance  of  the  members  of  both  houses. 
The  king  did  '  will  and  command '  the  attendance  of  all  who 
had  the  summons,  be  he  archbishop,  bishop,  prior,  duke, 
earl,  baron,  banneret,  knight  of  the  shire,  citizen,  or  burgess, 
on  pain  of  being  amerced,  or  otherwise  punished;  except 
they  could  reasonably  and  honestly  excuse  themselves  to 
the  king."  Punishment  was,  in  the  same  statute,  imposed 
upon  sheriffs  who  were  negligent  in  making  returns  of  writs 
to  the  parliament,  or  who  left  out  any  cities  or  boroughs, 
"  which  be  bound,  and  of  old  time  were  wont,  to  come  to 
the  parliament," — an  enactment  which  seems  to  imply  that 
a  sort  of  favouritism, — perhaps  under  the  direction  of  the 
crown, — was  exercised  by  the  sheriffs,  by  exempting  cities 
and  boroughs  from  returning  members,  and  from  the  con- 
sequent burden  of  the  members'  wages.* 

4.  Statutes  which  Regulate  the  Mode  of  Election,  and  the 
Qualifications  of  the  Electors,  of  Knights,  Citizens,  and 
Burgesses, 

These  statutes  are  interesting  as  the  initiatory  and  pro- 
gressive steps  of  the  laws  of  election,  and  of  the  qualifica- 
tions of  electors,  which  continued  unchanged,  in  all  mate- 
rial  respects,  for  above  four  hundred  years, — that  is,  until 
the  Beform  Act  of  1832.  The  first  statute  is  in  the  reign 
of  Henry  lY.;'  it  seems  to  be  directed  against  the  influence 

^  5  Bioh.  n.,  Stat.  iL  cap.  4,  A.x>.  1882. 
«  7  Heury  17.,  cap.  15,  ▲.I>..14i05. 
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d  the  crown.  It  appears  from  the  preamble,  that  the 
eonkm<mB  bad  made  ''  grievous  complaint  to  the  king,  of  the 
imdue  electioii  of  the  knights  of  counties,  which  be  some- 
times  made  of  afiection  of  sheriffs,  and  otherwise  against  the 
form  of  the  writs."  The  statute  laid  down  how  the  elec* 
tions  should  be  made  in  future.  '^  At  the  next  county 
[court]  to  be  holden  after  the  delivery  of  the  writ,  procla- 
madon  should  be  made,  in  the  full  county,  of  the  day  and 
place  of  the  parliament,  and  that  all  they  that  he  there  pre- 
Ml/,  as  well  suitors  duly  summoned  for  the  same  cause,  as 
other,  shall  attend  to  the  election  of  the  knights  for  the 
parliament ;  and  then,  in  the  full  county,  they  shall  proceed 
to  tiie  election,  freely  and  indifferently,  notwithstanding  any 
request  or  command  to  the  contrary."  It  is  then  directed 
that  *^  the  names  of  the  person  chosen  {be  they  present  or 
th9ent)  shall  be  written  in  an  indenture,  under  the  seals 
of  all  them  tbat  did  choose  them,  and  tacked  to  the  writ, 
which  should  be  the  sheriff's  return  to  the  writ.*' 

That  statute  had  not  ordained  any  penalty  against  the 
l&ieriff«  foT  returus  contrary  to  its  provisions,  and  it  was 
Boou  ai^erwards  followed  by  another  statute  which  supplied 
the  omission,  and  also  established  a  tribunal  for  trying  the 
Talidlty  of  the  sheriffs'  returns.  It  gave  powers  to  the  jus- 
^ces  of  assize  to  inquire  of  such  returns  in  their  sessions  of 
assizes ;  and  if  it  were  found  by  inquest  and  due  examina- 
tion before  the  justices,  that  a  sheriff  had  made  a  return  con- 
trary to  the  statute,  he  should  incur  a  penalty  of  £100,  and 
the  knights  so  unduly  returned  should  lose  their  wages.^ 

The  generality  of  the  expression  in  the  statute  of  the 
aerenth  year  of  Henry  IV., — "All  they  that  be  there  pre- 
aent," — in  reference  to  the  electors  for  counties, — appears 
to  have  put  the  right  of  election  on  the  most  popular  prin- 
eiple, — ^not  much,  if  at  all,  short  of  universfJi  suffrage, — 
especiaDy  when  we  consider  that  the  sheriff's  county  was 
in  the  open  air,  as  we  may  imagine  it  on  Penenden  Heath. 
It  ia  not,  however,  generally  admitted  to  be  a  correct  infer- 
»  11  Henry  IV.,  cap.  1,  a.d.  1409. 
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ence  from  the  statute,  that  the  right  of  election  extended 
beyond  the  knights,  esquires,  and  freeholders  of  the  county. 
In  the  Peers'  Eeport  it  is  obserred  that  "  it  was  apparently 
intended  that  the  election  should  be  by  all  the  suitors  at 
the  county  court:  toho  were  at  different  times  suitors  at 
the  county  court,  and  who  were  at  that  time  suitors,  has 
been  a  subject  of  much  doubt ;  but  it  has  generally  been 
admitted  that  the  suitors  to  the  county  court  were  declared 
by  this  statute  to  be  the  electors  of  the  knights  for  each 
county."  *  Mr.  Hallam  has  found  great  difficulty  in  making 
up  his  mind  on  the  question.  **  Whoever,"  he  observes, 
"  may  have  been  the  original  voters  for  county  representa- 
tives, the  first  statute  that  regulates  their  election,  so  far 
from  limiting  the  privilege  to  tenants  m  capite\  appears  to 
me  to  place  it  on  a  very  large  and  democratical  foundation. 
For  (as  I  rather  conceive,  though  not  without  much  hesita- 
tion) not  only  all  freeholders,  but  all  persons  whatever  pre- 
sent at  the  county  court,  were  declared  or  rendered  capable 
of  voting  for  the  knight  of  the  shire."* 

The  election  of  knights,  whether  present  or  absent,  was 
altered  by  a  statute  of  Henry  V.,  which  required  that  the 
knights  be  not  chosen  unless  they  be  resident  within  the 
thire  on  the  day  of  the  date  of  the  writ  of  summons  to  par- 
liament; and  that  'Hhe  knights  and  esquires,and  others  which 
shall  be  chooeers  of  knights,  be  also  resident  within  the  same 
shires."  It  also  confined  the  cities  and  boroughs  to  the  choice 
of  "  citizens  and  burgesses  resiant,  dwelling,  siaijree  in  the 
same  cities  and  boroughs,  and  no  other  in  anywise."' 

After  the  experience  of  a  quarter  of  a  century  of  the 
working  of  the  system  of  election  prescribed  by  the  pre- 
ceding statutes,  it  was  materially  altered  by  a  statute  in  the 
reign  of  Henry  VI.  Its  language  is  very  remarkable  fw 
the  picture  it  gives  of  the  license  of  a  contested  election,  ac- 
cording to  the  then  existing  system,  in  the  sheriff's  county 

*  Peers'  Beport,  vol.  i.  p.  S67. 

'  Hallam's  Biiddle  Ages,  yoL  ii  eh.  8,  p.  242. 

»  1  Henry  V.,  cap.  1,  A.D.  1418. 
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oomi,  held  in  the  open  air;  and  it  appears  to  give  great 
support  to  the  opinion  tiiat  the  electors  had  then  become 
audi  more  numerous,  and  included  many  of  inferior  position 
to  the  knighta,  esquires,  and  freeholders.  *^  The  elections  of 
knights  of  shires  have  now  of  late  been  made  b j  very  great, 
ontngeoos,  and  excessive  number  of  people  dwelling  within 
tiie  counties,  of  the  which  most  part  was  of  people  of  small 
nbslance  and  no  value, — whereof  every  of  them  pretended  a 
▼oiee  equivalent,  as  to  such  elections  to  be  made,  with  the 
Bost  worthy  knights  and  esquires  dwelling  within  the  same 
ooonties, — whereby  manslaughters,  riots,  batteries,  and  di- 
lisioos  among  the  gentlemen  and  other  people  of  the  same 
counties,  shall  very  likely  rise  and  be,  unless  convenient  and 
iae  remedy  be  provided."  It  was,  therefore,  declared — 
that  the  electors  should  in  future  be  ''people  dwelling 
iod  resident  in  the  counties,  who  should  have  firee  land 
or  tenement  to  the  value  of  forty  shillings  by  the  year 
si  the  least  above  all  charges, — and  the  elected,  or  they 
which  shall  be  chose,  shall  be  dwelling  and  resident  within 
the  fitme  counties, — and  such  as  had  the  greatest  number 
of  them  that  may  expend  forty  shiUings  by  the  year  and 
shove,  should  be  returned  by  the  sheriffs  knights  for  the 
pariittDent."^ 

>  S  Hemy  VI.,  cap.  7,  1489.— Sir  F.  PalgnTo,  referrmg  to  the 
^ontf  ecmri  being  held  in  the  open  air,  "thinks  it  not  too  much  to 
iHot  that  the  present  political  influence  of  the  people  is,  in  great 
■wraii^  derired  from  the  mode  and  manner  of  their  meeting.  .  .  • 
1^  reoorda  exist  which  show  that  aa  the  eufiVage  of  the  borough 
bdonged  to  the  ddegated  bodiea  acting  on  the  part  of  the  community 
[^  burgeesee],  so  the  choice  of  the  representatiTe  of  the  county, 
or  nther  of  ihe  comitj  court,  belonged  to  the  magnates,  or  their  de- 
kgBtes,  few  in  nnmber,  high  in  station,  and  without  any  commixture  of 
the  miDor  foitors,  who  continued  spectators,  until  they  acquired  a  deep 
■ad  genersl  interest  in  the  proceedings  of  the  legislature  and  in  the  affitirs 
of  the  eommunity.  Thej  then  became  loud  and  active  partisans ;  they 
were  on  the  spot,  they  mingled  with  their  superiors,  they  assei-ted  tha 
Mme  rights ;  but '  the  great,  outrageous,  and  excessiTC  number  of  people^ 
of  imaU  substance  and  no  value,'  would  never,  in  the  angrj  words  of 
the  atetute,  'have  pretended  to  a  T<Mce  equiTalent  with  the  most  worthj 
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The  last  statute  bad  omitted  express  mention  that  the 
freehold  of  the  chooser  must  be  within  the  county  where 
he  makes  his  election ;  and  three  years  afterwards  another 
statute  was  passed,  which,  after  noticing  the  omission,  de- 
clares— that  the  knights  of  all  counties  shall  be  chosen  in 
every  county  by  people  dwelling  and  resiant  in  the  same, 
having  freeholds  of  the  value  of  forty  shillings  by  the  year, 
above  all  charges  within  the  same  county.^ 

These  statutes,  modified  by  a  statute*  which  dispensed 
with  the  actual  residence  of  the  electors  and  elected,  in 
their  respective  counties,  cities,  and  boroughs,  continued  to 
regulate  the  qualifications  of  the  electors  down  to  the  time 
of  the  Eeform  Act ;  and  as  they  were  not  repealed  by  that 
act,  as  regards  county  constituencies,  they  continue  in  force 
as  the  laws  which  give  to  freeholders  of  inheritance  the 
right  of  voting  at  the  present  day. 

The  statute  which  settled  the  system  of  borough  elec- 
tions, casts  very  severe  reflections  on  the  sherifis  in  regard 
to  their  conduct,  both  of  county  and  borough  elections. 
"  Now  of  late  divers  sheriffs,  for  their  own  avail  and  lucre, 
have  not  made  due  elections  of  knights,  nor  good  men  and 
true ;  and  with  respect  as  well  to  knights  as  to  citizens  and 
burgesses,  they  have  returned  some  who  were  never  chosen, 
suppressing  those  who  had  been  actually  chosen,  sometimes 
making  no  returns  at  all;  'but  the  said  writs  have  im- 
beselled,' "  making  no  precepts  for  the  election  of  citizens 
and  burgesses.  It  is  then  ordered  "  that  every  sherift',  after 
the  delivery  of  the  writ,  shall  make  his  precept  to  the  mayor 
and  bailiff  of  the  cities  and  boroughs,  commanding  them  to 
choose  for  a  city  a  citizen,  and  for  a  borough  a  burgess ; 
and  the  mayor  and  bailiff*  shall  return  the  precept  to  the 
sheriffs,  with  the  names  of  the  citizens  and  burgesses  chosen, 
and  the  sherifiT  shall  make  a  good  and  rightful  return  of 

knights  and  esquires,*  if  the  English  sheriff  had  been  enabled,  like  the 
mayor,  to  close  the  door  upon  the  unwelcome  intruders.**  (Palgrave*i 
English  Commonwealth,  vol.  i.  p.  151.) 
1  10  Henry  YI.,  cap.  2,  A.D.  1482.  »  U  George  IH.,  cap.  58. 
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tiie  writ."  Additional  penalties  were  imposed  on  sherijSs 
who  made  false  retams ;  and  the  statute  concludes  with  a 
declaration,  which  imposes  a  sort  of  landed  qualification  on 
the  candidates,  '^  that  the  knights  of  the  shires  thereafter 
to  be  chosen  shall  he  notahle  knights  of  the  same  counties 
for  which  they  shall  hQ  chosen,  or  otherwise  such  notahle 
oqoires,  gentlemen  of  the  same  counties,  as  shall  he  ahle 
to  be  knights ;  and  no  man  to  he  such  knight  which  standeth 
in  the  degree  of  a  yeoman,  and  under."* 

6.  Statutes  concerning  Sheriffs, 

The  SherifFs  were  originally  appointed  by  the  king,  and 
firequently  for  their  lives,  or  for  a  term  of  years,  or  in  fee.^ 
Edward  I.  "  granted  unto  his  people  that  they  should  have 
election  of  their  sheriff  in  every  shire  (where  the  shrievalty 
is  not  of  fee),  if  they  list."*  But  his  successor,  Edward  II., 
^  on  the  complaint  of  his  people  of  great  damage  to  be  done 
to  him,  and  great  oppressions  and  disheritances  to  them, 
bj  reason  of  unsufficient  sheriffs,"  instituted  a  new  mode 
of  appointing  sheriffs,  which  is,  with  little  modification,  the 
same  that  is  now  in  use.  ''  The  sheriffs  from  henceforth 
diall  be  assigned  hy  the  chancellor,  treasurer,  harons  of  the 
Exchequer,  and  hy  the  justices,  and  in  the  ahsence  of  the 
dumcellor,  hy  the  treasurer,  barons,  and  justices.  And  that 
lume  shall  he  sheriff  except  he  have  sufficient  land  within 
tiie  same  shire  where  he  shall  he  sheriff,  to  answer  the  king 
and  his  people.  And  that  none  that  is  steward  or  bailiff  to 
a  great  lord  shall  be  made  sheriff."^ 

Several  statutes  were  passed  by  Edward  IIL,  for  the 
most  part  directed  to  the  restraint  or  punishment  of  the 
•herifi  for  the  abuse  of  their  power.  The  first  statute  re- 
duced their  tenure  of  office  to  one  year.  "  Because  that 
tome  sherifEs  have  their  bailiwicks  for  term  of  years  of  the 

1  28  Henry  YI.,  oap.  15,  aj>.  1444. 
s  Peers'  Beport,  part  1,  p.  136. 
s  28  Edward  L,  stat.  8,  oap.  8,  JlJ>.  1800. 
«  9  Bdwazd  11.,  ttat.  2,  AJ).  18X6. 

g8 


180  ooirsTiTUTioirAX  rrATims.  [ch.  vm. 

king's  grant,  and  some  do  so  much  trust  to  tany  in  their 
office  by  procurement,  that  they  be  encouraged  to  do  many 
oppressions  to  the  people,  and  eril  service  to  the  king  and 
his  people, — ^it  is  established  that  no  sheriff  shall  tarry  in  his 
bailiwick  oyer  one  year, — and  then  another  convenient  shall 
be  ordained  in  his  place,  that  hath  land  sufficient  in  hia 
bailiwick,  by  the  chancellor,  treasurer,  and  chief  baron  of 
the  Exchequer,  taking  to  them  the  chief  justices  of  the  one 
bench,  and  the  other,  if  they  be  present ;  and  this  shall  be 
done  yearly  on  the  morrow  of  All  Souls  at  the  Exchequer."  ^ 

The  inefficacj  of  the  statutes  at  this  period  of  our  history, 
when  opposed  to  the  interests  of  the  crown,  or  of  the  great 
men  against  whose  conduct  they  were  directed,  is  shown  by 
the  numerous  statutes  of  confirmation.  The  law  that  she- 
riffs should  hold  their  office  for  only  one  year,  is  repeated 
twice  in  the  reign  of  Edward  III. ;  the  later  statute  extend- 
ing the  prohibition  to  the  under-sheriff  and  sheriff^s  clerk.' 

Another  grievance  was  the  subject  of  a  statute  in  the 
reign  of  Henry  IV.,  which  required  eveiy  sheriff  to  abide 
in  proper  person  within  his  bailiwick,  and  not  to  let  it  to 
farm  to  any  man.'  In  the  reign  of  Henry  YI.  a  statute 
was  passed,  confirming  the  previous  statutes,  and  imposing 
on  any  sheriff,  under-sheriff,  or  sheriff's  cleA  (the  under- 
sherifl^  and  officers  in  the  City  of  London,  and  of  such 
counties  where  the  office  is  inheritable  excepted),  who  should 
occupy  his  office  contrary  to  the  statutes,  a  penalty  of  £200 
yearly,  as  long  as  he  occupieth,  contrary  to  the  statutes. 
In  what  follows,  we  find  how  these  statutes  were  so  long 
evaded: — ''Every  pardon  to  be  made  for  such  offence,  or  oc- 
cupation, or  forfeiture  of  penalties,  shall  be  void," — and  "all 
patents  granting  the  office  for  term  of  years  shall  be  void 
and  of  no  value,  any  clause  or  word  of  non  obstante  in  such 
patents  notwithstanding."^ 

>  14  Edward  III^  stat.  1,  cap.  7,  A.i>.  1840. 

s  28  Edw.  in.,  0.  7,  A.D.  1864.  42  Bdw.  lH,  d.  9,  AO).  1868. 

*  4  Henry  IT.,  cap.  5,  A.I>.  1402. 

4  13  Henzy  YL,  ci^.  8,  A-D.  1444. 
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The  grierance  most  have  been  sererely  felt,  and  obsid* 
iiatelj  peinsied  in,  to  make  it  necessary  to  require  the 
crown  to  submit  to  an  enactment  affecting  its  prerogative  of 
pardon ;  and  taking  awaj  another  cherished  prerogatiye, — 
the  power  of  inaerting,  in  its  Letters-Patent,  a  nan-^Hante 
ckoae ;  by  wbich  the  grants  of  monopolies  and  other  fayours 
of  the  <TOwn  were  rendered  Talid,  notwithstanding  (non  oh* 
donie)  any  statute  whicb  forbade  them.  We  shall  find  that 
ihe  latter  prerogatiye  did  not  succumb  to  this  attack. 

The  sheriffii  came  under  great  censure  for  fraudulently 
lefying  and  paying  over  the  wages  of  the  knights  of  parlia- 
Hient  A  statute  of  Henry  YI.  restrains  these  frauds,  and 
it  interesting,  as  showing  the  mode  by  which  the  parlia- 
nentary  wages  were  assessed  and  levied.  The  authority  of 
the  sheriff  waa  derived  from  writs  issued  by  the  parliament 
to  levy  the  wages,  which  amounted  in  the  case  of  a  knight 
to  four  shillings  a  day,  and  of  a  citizen  and  burgess  to  two 
ihillingB  a  day.^ 

"Divers  aherifis,  by  colour  of  writs  to  them  directed,  to 
levy  the  wages  of  the  knights  of  shires,  have  levied  more 
iBoaey  than  is  due  to  the  knights,  and  more  than  they  have 
A^ered  to  them; — ^keeping  and  retaining  greet  part  of 
the  money  to  their  own  use  and  profit,  to  their  officers  and 
servants,  to  the  great  loss  of  the  common  people  of  the 
eoimtiea.'*  The  king,  therefore,  ordained  that  the  sheriff  in 
the  next  county  court,  after  the  delivery  of  the  writ,  should 
make  open  proclamation,  that  the  coroner,  constables,  and 
Uliffa,  and  others  which  would  be  at  the  assessing  of  the 
wagesy  should  be  at  the  next  county,  where  the  sheriff,  or 
imder>sheriff^  in  the  presence  of  them  that  should  come  to 
the  same,  should  ^  assess  every  hundred  to  that  assessable 
by  itaelf," — in  other  words,  to  its  own  portion  of  the  whole, 
*-ao  thaA  the  whole  sum  of  all  the  hundreds  do  not  exceed 
tiie  sum  which  shall  be  due  to  the  knights.  They  shall 
afterwards,  in  like  miumer,  assess  every  village  within  the 
hundred  to  a  certain  sum,  its  share  of  the  whole  assessed 
>  Bot.  PmL,  Bdw.  m.,  2»dt  251. 
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on  the  hundred ;  and  the  ahenfis,  under-sheriffs,  and  hailifb 
should  levy  no  more  money  than  was  so  assessed.^ 

6.  Statute*  concerning  Justices  of  the  Peace, 
Justices  of  the  peace  were  first  appointed  in  the  reign  of 
Edward  III.,  but  they  were  preceded  by  conservators  of 
the  peace,  who,  although  chosen  by  the  landholders,  were 
finally  appointed  to  their  office  by  the  royal  writ  or  com- 
mission.*^ In  the  reign  of  Edward  III.  a  statute  for  de- 
claring "  who  shall  be  assigned  justices  and  keepers  of  the 
peace," — enacted  that,  for  the  better  keeping  and  main- 
tenance of  the  peace,  the  king  wills, — ^that  in  every  county 
good  men  and  lawful,  which  be  no  maintainors  of  evil,  or 
barretors  in  the  country,  shall  be  assigned  to  keep  the  peace.^ 
This  was  soon  afterwards  enforced  by  another  statute,  which 
rendered  the  justices  independent  of  the  power  of  the 
sheriffs,  who  were,  ex  officio^  the  chief  conservators  of  the 
peace  in  their  counties,  by  declaring — ^that  such  as  be  in- 
dicted or  taken  by  the  keepers  of  the  peace,  should  not  be 
let  to  mainprise  (bailed)  by  the  sheriffs,  nor  by  none  other 
ministers,  if  they  be  not  mainpernable  by  law ;  but  they 
should  be  tried  by  the  justices  assigned  to  deliver  the  gaols.^ 
The  next  step  was  to  give  the  justices  judicial  power  over 
felonies  and  misdemeanours.  ^'  Two  or  three  of  the  best  of 
reputation  in  the  counties  shall  be  assigned,  by  the  king's 
commission,  keepers  of  the  peace ;  and  with  others  learned  in 
the  law  to  hear  and  determine  felonies  and  other  trespasses 
done  against  the  peace,  and  to  inflict  punishment  reasonably 
according  to  law  and  reason,  and  the  manner  of  the  deed."^ 
It  is  remarkable  that  by  this  act  the  justices  were  given  the 
power  of  inflicting  undefined  punishment,  for  all  the  range 
of  felonies  and  trespasses. 

>  28  Heniy  YI.,  cap.  11,  a.i>.  1444. 

'  Falgnve'B  Bngliah  Commonwealth,  toL  L  p.  800. 

«  1  Bdw.  in.,  Btae.  2,  c.  16,  A.D.  1827. 

«  4  Edw.  nL,  cap.  2,  ▲.».  ISSa 

•  18  Edw.  IIL,  Stat.  2,  cap.  2,  ij>.  1844. 
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The  selection  of  the  jastioes  was  altered  on  seyeral  occa- 


A  statute  of  Edward  III.  declared  that  the  justices  should 
be  one  lord,  and  with  him  three  or  four  of  the  most  worthy 
in  the  countj,  with  some  learned  in  the  law.i  In  the  twelfth 
jearof  Bichard  H.  it  was  enacted  that  there  should  be  but  six 
juBtioes  in  each  commission,  who  should  keep  their  sessions 
in  eveiy  quarter  of  the  year  at  least ;  taking  for  their  wages 
ftmr  shillingB  the  day,  during  their  sessions,  and  their  clerk 
two  shillings,  out  of  the  fines  and  amerciaments.^  In  the 
Hune  reign  we  find,  in  a  statute,  that  '^  for  certain  causes 
showed  in  thia  parliament,  the  justices  of  the  peace  shall  be 
made  of  new,  in  all  the  counties  of  England,  of  the  most 
Buffident  knights,  esquires,  and  gentlemen  of  the  law  of  the 
taid  counties-"*  In  the  reign  of  Henry  V.,  it  was  enacted, 
tiiat  justices  of  the  peace,  named  of  the  quorum^  must  be 
FMiant  in  the  shire.^  In  the  same  year,  that  they  should  be 
of  the  most  sufficient  persons  dwelling  in  the  same  counties, 
bj  the  advice  of  the  chancellor,  and  the  king's  council.^ 
Notwithstanding  these  frequent  changes,  the  persons  ap« 
pointed  did  not  fulfil  the  purposes  of  their  office,  as  appears 
by  a  statute  of  Henry  VI.,  the  preamble  of  which  states  that, 
^  Notwithstanding  the  statutes,  now  of  late,  in  many  coun- 
ties of  England,  the  greatest  number  of  justices  have  been 
deputed  and  assigned,  which  before  this  time  were  not  wont 
to  be, — ^whereof  some  be  of  small  behaviour,  by  whom  the 
people  will  not  be  governed  nor  ruled,  and  some  for  their 
necessity  do  great  extortion  and  oppression  upon  the  people, 
whereof  great  inconveniencies  be  likely  to  arise  daily  if  the 
king  thereof  do  not  provide  remedy."  The  king,  willing  to 
provide  remedy,  ordained  and  established  that  no  justice  of 
ihe  peace  shall  be  assigned  or  deputed  if  he  have  not  lands 

I  84  Edward  HI.,  cap.  1,  ▲.  P.  1360. 
s  12  Bichard  XL,  cap.  10,  jlj>.  1888. 
>  18  Bichard  II.,  stat.  1,  cap.  7,  aj>.  1889. 
4  2  Henry  Y.,  vtat.  1,  cap.  4,  A.i>.  1414. 
•  2  Henry  y.,ttat.  3,ci^.  1,  AJ>.1414. 
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or  tenements  to  the  Taloe  of  £20  by  year.  But  this  ordi- 
nance not  to  extend  to  cities,  towns,  or  boroughs  which  have 
jn/rtdoes  of  peace,  of  persons  dwelling  in  the  same^  by  com* 
mission  of  the  king.^ 

7.  The  Statute  eeneeming  Treaton, 

The  law  of  treason  was  declared  by  the  statute  of  the 
twenty-fifth  year  of  Edward  III.,  statute  5,  cap.  2.,  enti- 
tled, ^'A  Dedaration  which  Offences  shall  be  adjudged 
Treason." 

It  is  a  matter  of  great  constitutional  importance  that  the 
law  of  treason  should  be  fixed  and  invariable.  A  despotic 
monarch  finds  his  power  best  served  by  evading  a  legal  de- 
finition of  the  offence ;  for  uncertainty  leaves  all  the  acts  of 
his  subjects  hostile  to  his  power,  or  adverse  to  his  inclina- 
tions, open  to  be  construed  as  acts  of  treason.  Accordingly 
we  find,  in  the  course  of  our  national  history,  that  the  most 
powerful  and  despotic  monarchs,  on  numy  occasions,  extended 
the  law  of  treason  to  include  offences  not  mentioned  in  the 
statute  of  Edward  III.  It  was  a  popular  measure,  in  subse- 
quent reigns,  to  remove  the  new  offences  fix)m  the  category 
of  treason,  and  to  reduce  the  crime  to  the  limits  of  tb^ 
ancient  statute,  which  remains,  at  the  present  day,  the  law 
of  treason.  It  is,  however,  modified  in  the  subjects'  favour, 
by  laws  requiring  stricter  proof  of  the  offence  on  the  part 
of  the  crown,  and  giving  the  person  charged  more  assistance 
and  protection  in  his  defence  than  are  required  or  allowed 
in  ordinary  felonies.^ 

The  statute,  in  its  preamble,  recites  that  ^'  divers  opinions 
have  been  before  this  time,  in  what  case  treason  shall  be 
said,  and  in  what  not ;  the  king,  at  the  request  of  the  lords 
and  commons,  hath  mad6  a  declaration  as  foUoweth : — 

"  When  a  man  doth  compass  or  imagine  the  death  of  the 
king,  or  of  his  queen,  or  of  their  eldest  son  and  heir. 

'^  Or  if  a  man  do  violate  the  king's  companion,  or  the 
»  18  Heniy  YL,  cap.  11,  A  J).  Ii89. 
'  ThesewfllberefiBrxedtointh0feoondp«rt  of  thoTreatiae. 
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Idng^a  eldest  daughter  mmutfried,  or  the  wife  of  the  king's 
eMest  Bon  and  heir. 

"  Or  if  a  man  do  levy  war  againgt  the  kingin  his  realm,  or 
be  adherent  to  the  king's  enemies  in  his  realm,  giving  to 
tiiem  aid  and  comfort  in  the  realm,  or  elsewhere,  and  thereof 
be  pTOfablj  attainted  of  open  deed,  by  the  people  of  their 
ooiidition. 

**  And  if  a  man  counterfeit  the  king's  great  or  privy  seal, 
or  Us  money ;  and  if  a  man  bring  fidse  money  into  this 
Rilm,  oomiterfeit  to  the  money  of  England,  as  the  money 
called  Lushburgh,  or  other  like  to  the  said  money  of  Eng- 
liad,  knowing  the  money  to  be  &lse,  to  merchandise  or 
make  paym^it  in  deceit  of  the  king  and  of  his  people. 

^  And  if  a  man  slay  the  chancellor,  treasurer,  or  the  king's 
joetioes  of  the  one  bench  or  the  other,  justices  in  eyre,  or 
jnstaoes  of  assize,  and  all  other  justices  assigned  to  hear  and 
determine,  being  in  their  places,  doing  their  offices. 

"  For  such  treason  the  forfeiture  of  the  escheats  pertaineth 
to  our  sovereign  lord,  as  well  of  the  lands  and  tenements 
bcMen  of  other  as  of  himself. 

"  There  is  another  manner  of  treason,  when  a  servant 
di^elfa  his  master,  or  a  wife  her  husband,  or  when  a  man 
seeolar  or  religious  slayeth  his  prelate  to  whom  he  oweth 
&tth  and  obedience ;  and  of  such  treason  the  escheats  ought 
to  pertain  to  ereiy  lord  of  his  own  fee." 

The  statute  proceeds  to  declare  that  if  any  other  case  of 
nq^sed  Ixeason,  which  is  not  above  specified,  doth  hiq)pen, 
the  justices  shall  not  go  to  judgment  of  the  treason  ^  till 
tiie  cause  be  showed  and  declared  before  the  king  and  his 
ptriiament,  whether  it  ought  to  be  judged  treason  or  other 
«dony."» 

The  punishment  of  treason  was  then,  as  it  now  is,  death  ; 
hot,  until  the  law  empowered  the  king,  by  warrant  under 
his  sign  manual,  to  order  otherwise,'  it  was  accompanied  by 

■  25  Edwaid  m.,  cap.  2,  A.l>.  1860. 

«  By  ftiitate  54  Geoi^jo  III.,  cap.  146,  ajD.  1814,  which  aho  empower* 
the  ki^  to  order  ths  tndkv  to  be  beheaded,  instead  of  being  liai^ 
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cruel  torture.  The  criminal  was  drawn  from  the  prison  to 
the  place  of  execution  on  a  hurdle,  he  was  then  hanged,  but, 
before  he  was  dead,  he  was  cut  down  and  disembowelled 
and  quartered.  The  punishment  of  women  for  treason  was 
death  by  burning.  As  a  consequence  of  treason  there  fol- 
lows corruption  of  blood,  which  preyents  the  transmission 
of  the  convict's  estates  to  his  natural  heirs ;  so  that  lands, 
as  well  entailed  as  fee-simple,  and  the  profits  of  estates  for 
life,  are  forfeited  to  the  king. 

The  punishment  of  felony  was  in  most,  and  still  is  in 
some  cases,  death  by  hanging,  and  corruption  of  blood  fol- 
lows as  a  consequence ;  but  lands  entailed  are  not  forfeited ; 
and,  by  the  custom  of  gavelkind,  fee-simple  lands  were  not 
forfeited,  which  gave  rise  to  the  distich, — 
*<  The  &ther  to  the  bough, 
The  son  to  the  plough." 

8.  Statute  against  Benevolences, 

The  statute  against  benevolences  is  an  important  one  in 
our  constitutional  history.  It  was  passed  by  Bichard  III. 
immediately  after  his  usurpation  of  the  throne,  and  is  an 
emphatic  protest  by  the  parliament  against  taxation  by  be- 
nevolences, which  had  been  resorted  to  during  the  wars  of 
York  and  Lancaster.  The  language  of  the  statute  is  so  un- 
usually strong  as  a  denunciation,  that  it  seems  as  if  the  re- 
presentatives of  the  people  had  taken  advantage  of  the  free- 
dom permitted  them  by  the  usurper  on  his  ascending  the 
throne,  to  express  their  abhorrence  of  this  illegal  and  ruinous 
tax. 

The  statute  is  entitled,  "  The  subjects  of  this  realm  shall 
not  be  charged  by  any  benevolence,"  etc.  The  preamble  de- 
scribes a  benevolence  as  a  new  and  unlawful  invention  and 
imposition,  whereby  the  commons  and  subjects  of  the  land, 
against  their  wills  and  freedoms,  have  paid  great  sums  of 
money  to  their  almost  utter  destruction;  for  divers  and 
many  worshipful  men  of  this  realm,  by  occasion  thereof 
were  compelled  by  necessity  to  break  up  their  households. 
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and  to  live  in  great  penuiy  and  wretchedness,  their  debts 
unpaid,  their  children  unpreferred,  and  such  memorials  as 
thej  had  ordained  to  be  done  for  the  wealth  of  their  souls 
were  aoentized  and  annulled,  to  the  great  displeasure  of 
God,  and  the  destruction  of  the  nation.  Therefore  the  sub-* 
jects  and  commonalty  of  the  realm  shall  from  hencefoi'fch  be 
in  no  wise  charged  bj  none  such  charge,  exaction,  or  im* 
position  called  a  beneyolence ;  but  it  shall  be  damned  and 
umolled  for  ever.^ 

9.  Statutes  concerning  the  Clergy, 

No  complete  conception  can  be  formed  of  our  constitu- 
tional history  unless  we  pay  attention  throughout  to  the 
position  which  the  clergy  occupied.  They  were  in  the  Mid- 
dle Ages  divided  into  two  great  classes.  The  first  comprised 
the  clergy  of  the  Church  of  England, — a  hierarchy,  composed 
of  archbishops,  bishops,  and  other  subordinate  dignitaries, 
based  upon  a  very  numerous  body  of  parochial  clergy,  con- 
nsting  of  priests  and  deacons.  The  second  class  comprised 
the  abbots,  priors,  and  monks  of  Tarious  orders,  who  pos- 
ieued  and  occupied  numerous  abbeys,  priories,  monasteries, 
and  other  religious  houses,  throughout  the  length  and  breadth 
d  the  land.  The  former  of  these  classes  was  distinguished 
as  the  secular  clergy,  from  their  Hying  in  the  world  (in 
ieculo);  the  latter  as  the  regular  clergy,  as  living  under 
monastic  rule  (sub  regul£)  :  these  are  also  called  in  the  old 
Btatates  religious  clergy,  from  their  residing  in  religious 
houses.  To  these  religious  houses  were  attached  large  es- 
tates in  the  most  beautiful  and  fertile  parts  of  the  king- 
dom ;  whilst  the  bishops  had  their  baronies,  derived  from  the 
Conqueror ;  and  the  parochial  clergy  had  their  glebes,  and 
tlw  tithes  of  the  lands  in  their  respective  parishes,  ex- 
cept in  those  cases  where  the  tithes  had  been  separated 
from  the  parochial  livings,  and  had  been  appropriated  to 
the  monasteries  or  cathedrals.  So  that  at  the  conclusion 
of  the  twelfth  century  nearly  one-half  of  the  land  of  the 
1  1  Siohard  III.,  oap.  2,  a.d.  1488. 
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kingdom  belonged  to  the  Charch.'  We  hAve  evidence  of 
this  wealth,  in  the  £Ekbric8  which  still  testify  to  the  devotion 
of  our  forefathers. 

The  institution  of  monasteries  oommeneed  in  the  Saxon 
times,  and  thev  were  greatly  augmented  in  the  reigns  of 
Henrj  I.,  Stephen,  and  Henry  II.  A  statute  of  Edward  L 
describes  the  manner  and  purposes  of  their  foundation. 
They  *^  were  founded  to  the  honour  and  glory  of  God,  and 
the  advancement  of  the  Holy  Church,  by  the  king  (Edward  L) 
and  his  progenitors,  and  by  his  noblemen  and  their  ancestors ; 
and  a  very  great  portion  of  lands  and  tenements  have  been 
given  by  them  to  the  monasteries,  priories,  and  religious 
houses,  and  to  the  religious  men  servihg  God  in  them,  to 
the  intent  that  clerks  and  laymen  might  be  admitted  in  such 
monasteries,  priories,  and  religious  houses,  according  to  their 
sufficient  ability ; — and  that  sick  and  feeble  men  might  be 
maintained,  hospitality,  almsgiving, and  other  charitable  deeds 
might  be  done,  and  that  in  them  prayers  might  be  said  for 
the  souls  of  the  founders  and  their  heirs.^ 

The  influence  exercised  by  the  clergy  over  the  laity  had 
produced  so  considerable  an  alienation  of  lands  to  monaa« 
teries  and  religious  houses,  that  it  became  a  matter  of  pub- 
lic policy  to  put  a  stop  to  it ;  for  the  effect  of  grants  to  cor- 
porate bodies  was  to  deprive  the  crown  of  the  feudal  services 
incident  to  the  lands,  and  the  lords  of  their  various  feudal 
rights.  Land  so  appropriated  was  said  to  be  in  mortuo 
fnanu,  or  ''  dead  hand  ;'*  as  having  lost  all  its  transmissible 
and  inheritable  qualities.  The  Magna  Charta  of  Henry  III. 
declared  that  all  gifts  of  land  to  any  religious  house  should 
be  utterly  void,  and  the  land  should  accrue  to  the  lord  of 
the  fee.*  But  this  law  being  confined  to  religious  houses, 
or  corporations  aggregate,  and  not  extending  to  corporations 
sole,  as  bishops  and  abbots ;  Edward  I.,  who  opposed  the  pre- 
tensions of  the  clergy,  passed  a  law  which  made  the  restric- 
tion general.  It  ordained ''  that  no  person,  religious  or  others 

*  HaUflm's  Middle  Ages,  toL  i.  p.  606. 

«  85  Edward  I.,  stat.  1,  A.i).  1807.  •  See  ante,  p.  64. 
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vhatooerer  he  be  that  will,  buj  or  «ell  any  lands  or  tene> 
menti,  or  by  any  craft  or  engine,  presome  to  appropriate  to 
kiinself  any  lands  or  tenements,  whereby  they  may  anywise 
eome  into  mortmain."^ 

f^m  the  Conqnest  to  Magna  Charta  the  actual  nomina- 
tion of  bishops  and  abbots  was  vested  in  the  king,  who  gave 
than  inTestitnre  by  delivery  of  the  ring  and  pastoral  staff* 
Bj  the  Constitations  of  Clarendon,  as  we  have  seen,  the 
e^^ters  were  epmpelled  to  elect  the  king's  nominee,  who  as 
bishop  eleet  did  homage  to  him — and  they  also  provided  that 
te  revenues  of  the  bishops'  sees  should,  during  vacancy  and 
until  it  was  filled  up,  belong  to  the  king.  But  by  John's 
sabmission  to  the  Pope,  the  Church  recovered,  what  is  called 
in  Magna  Charta,  her  liberties  and  freedom  of  elections,^ 
¥hieh  implied  that  the  right  of  nominating  bishops  and 
abbots  was  transferred  to  the  clergy ;  and  they  ^Lercising  it 
nnder  the  control  of  the  Pope,  the  power  was  in  fact  trans- 
ferred to  him.  Yet  as  the  king  still  retained  the  tempo- 
nlities  during  the  vacancy  of  the  see,  he  through  them  re- 
tained a  dieek  on  the  clergy  and  the  Pope;  for  seizing  the 
temporalities  at  the  death  of  a  bishop,  he  held  them  until 
the  Ushop  elect, — after  having  been  consecrated  by  virtue  of 
fte  pope's  warrant,  and  invested  in  the  spiritualities  of  the 
see, — teppetkred  before  the  king,  and  renounced  every  clause 
in  the  pope's  bull  that  was  or  might  be  prejudicial  to  the 
prerogative  of  the  crown,  or  contrary  to  the  law  of  the  land ; 
and  also  swore  fealty  and  allegiance  to  the  king.  This  being 
done,  ik^  temporalities  were  delivered  to  the  bishop.^ 

Tlie  great  struggle  of  the  clergy,  fostered  and  encouraged 
hj  the  pope,  had  been  to  exempt  themselves  from  taxation, 
and  from  liability  to  the  common  law  and  the  secular 
fonrts,  and  to  acquire  for  themselves,  in  their  spiritual 
coorts,  jurisdiction  over  all  cases  which  had  relation  to  sins 
igainat  the  Church,  and  over  the  wills  or  testaments  and 
pit)perty  of  deceased  persons,  and  in  cases  of  matrimony 

»  7EdwaidI^tUfc.2.  «  See  on**  p.  61. 

■  Binoet'sHirtory  ofth6Befijrmati<m,T<d.Lp»rtl,p.l8. 
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and  divorce.  Thus,  ecclesiastical  courts  were  established,  ri- 
sing in  succession  from  the  Archdeacon's  court, — ^the  lowest, 
— ^the  Consistory  court,  or  the  court  of  the  bishop, — ^to  the 
court  of  Arches,  or  court  of  the  archbishop  of  Canterbury, 
the  court  of  Peculiars,  and  the  Prerogative  court.  Over 
these  courts,  ecclesiastics  presided,  and  administrated  a  law 
different  from  the  law  of  the  realm,  known  as  the  Canon 
Law.  It  was  the  proposal  of  the  bishops  to  alter  the  law  of 
England  by  substituting  the  canon  law,  so  as  to  render 
legitimate  a  child  bom  before  the  marriage  of  his  parents, 
which  produced  the  celebrated  answer  of  the  barons,  that 
they  were  unwilling  to  change  the  laws  of  England,—"  No- 
lumus  leges  AnglisB  mutare."  ^ 

The  clergy  obtained  the  first  parliamentary  recognition 
of  their  immunities  and  privileges  in  the  reign  of  Edward  II. 
They  propounded  certain  articles,  sixteen  in  number,  as 
grievances  committed  against  the  Church  of  England,  the 
prelates,  and  clergy ;  and  required  remedy  to  be  provided. 
The  king,  by  the  advice  of  his  council,  made  answers  to  the 
several  articles ;  and  the  articles,  with  the  answers  attached, 
became  the  statute  known  as  ArticuU  Cleri?  They  were 
a  settlement,  for  the  time,  of  questions  concerning  which 
the  king  and  his  civil  courts  conflicted  with  the  spiritaal 
courts ;  the  ground  of  grievance  being  that  the  king's  writ 
of  prohibition  was  obtained  (as  the  articles  say,  purchased) 
by  laymen,  which  deprived  the  spiritual  courts  of  their 
proper  jurisdiction.  The  statute  settled  in  what  cases  those 
prohibitions  should  be  issued,  and  when  they  should  be 
withheld.  Perhaps  the  most  important  distinction  is,  that 
in  cases  in  which  spiritual  penance  was  enjoined  as  the 
punishment,  the  writ  should  not  issue ;  but  if  money  were 
demanded  before  a  spiritual  judge,  the  kind's  prohibition 
should  lie.  If  a  prelate  enjoined  a  penance  pecuniary,  the 
king's  prohibition  should  hold  place ;  but  not  for  a  penance 
corporal,  although  it  should  be  redeemed  for  money.    De- 

1  20  Henry  III.,  cap.  9,  a.d.  1285. 
3  9  Edward  H.,  stat.  1,  a.d.  1315. 


ISia]  THE   CLBROY.  14>1 

&iiuitions  were  giyen  over  to  the  spiritual  courts,  to  be  cor- 
rected by  penance, — a  power  they  long  retainedfor  de&matory 
wordB  which  were  not  actionable  in  the  civil  courts.  Amongst 
the  articles  is  a  declaration  that  elections  of  vacant  dig- 
mties  should  be  made  without  fear  of  the  power  temporal ; 
and  that  a  derk  ought  not  to  be  judged  before  a  temporal 
judge,  nor  anything  be  done  against  him  that  concerned  life 
or  member. 

The  privilege  of  sanctuary  bestowed  by  the  Church  on 
criminals  flying  from  justice,  was  confirmed  by  this  statute, 
as  well  as  that  curious  privilege  which  continued  its  course 
until  modem  times,  known  as  *  Benefit  of  Clergy.'  By  this 
privilege,  clerks  who  had  become  amenable  to  the  civil 
power  for  any  crime,  when  brought  to  trial,  could  be  de- 
manded from  the  king's  courts  and  officers,  by  the  bishop 
or  ordinary,  either  before  trial  or  after  conviction ;  and  what 
is  still  more  curious  and  anomalous  is,  that  the  privilege  was 
not  confined  to  actual  clerks, — ^who  might  be  distinguished 
by  their  clerical  habit  and  tonsure, — but  was  extended  to  all 
persons  who  could  read ;  probably,  in  those  days,  no  very 
considerable  extension,  as  few  persons  not  educated  for  the 
Church,  were  instructed  in  reading.  Sir  Thomas  Smith,  in 
his  *■  Commonwealth  of  England,'  written  in  1565,  describes 
the  mode  in  which  the  test  of  reading  was  applied : — "  The 
bishop  must  send  one  with  authority  imder  his  seal  to  be  a 
judge  in  that  matter  at  every  gaol-delivery.  If  the  con- 
demned man  demandeth  to  be  admitted  to  his  book,  the 
judge  commonly  giveth  him  a  Psalter,  and  tumeth  to  what 
place  he  vrill.  The  prisoner  readeth  so  well  as  he  can,  (God 
knoweth,  sometime  very  slenderly,)  then  he  (the  judge) 
ariceth  of  the  bishop's  commissary, — ^Le^it  ut  clericwt  ?'  The 
eommissary  must  say,  ^legit^  or,  ^wm  legit; '  for  these  be  words 
finmal,  and  our  men  of  law  be  very  precise  in  these  words 
fbrmaL  If  he  say  legit ^  the  judge  proceedeth  no  further ", 
if  he  say,  non  legit,  the  judge  proceedeth  to  sentence  of 
death.i 

^  ComxncmweAlth  of  England,  p.  112. 
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The  dergj  renewed  their  complaints  at  a  parliament  oi 
Edward  ni.»  in  1340,  and  obtained  a  statute  for  regulating 
the  king's  enjoyment  of  the  bishop's  temporalities  during 
the  yacancj  g(  the  sees.  It  enjoined  the  king's  eedieatora 
or  keepers,  in  taking  possession  of  the  temporalities,  not  to 
do  waste  or  destruction  to  the  manors,  warrmis,  parka, 
ponds,  or  woods, — not  to  sell  underwood,  nor  himt  in  the 
parks  or  warrens,  nor  fish  in  the  ponds  or  free  fisheries,— « 
not  to  rack  nor  take  fines  of  the  tenants  free  or  bond.  This 
enumeration  gives  a  high  idea  of  the  luxuries  of  the  bishops' 
estates ;  and  in  order  to  shorten  the  occupation  of  them  bj 
the  crown,  the  statute  provided  means  for  surrendering 
them  to  the  deans  and  chapters,  if  thej  were  willing  to 
render  the  value  of  the  voidance.^ 

The  clergy  came  forward  with  another  complaint  of 
grievances  in  the  parliament  of  Edward  m.,  hdd  in  1850. 
The  king  consented  not  to  {Hresent  to  a  braiefice  in  another^a 
right  by  old  tide ;  and  submitted  to  have  his  title  examined, 
and  to  yield  his  claim  to  the  patron,  if  he  should  show  the 
king's  title  &lse.  The  prelates  grievously  complained  that 
secular  derits,  chaplains,  mcmks,  and  other  people  of  reli- 
gion, had  been  hanged  by  the  award  of  the  secular  justices ; 
tiie  king  granted  that  such  persons  convicted  of  treasons  or 
folonies  (high  treason  excepted)  should  be  delivered  to  the 
ordinaries  demanding  them ;  and  the  archbiriiop  promised 
that  he  would  make  a  convenient  ordinance,  whei^y  such 
offenders  should  be  usMj  kept  atnd  duly  punished ;  so  that 
no  clerk  should  take  courage  to  o£feud  for  default  of  oor- 
lection.' 

Notwithstanding  the  archbishop's  promrise,  the  subsequent 
history  of  this  curious  law  shows  that  the  transfer  <^  the 
clerk  to  the  spiritual  authorities  was  generally  fc^wed  by 
impunity  of  his  crime.  He  was  submitted  to  a  ferial  before 
the  bishop  or  his  deputy,  and  a  jury  of  twelve  clerks ;  at 
whidi  the  accused,  badsed  by  twelve  clerical  ccnBpnrg*- 

1  UEdwttrdni.,itiit.4;  A  Stetate  for  th«  Cla^,  ▲.!>.  1340. 
s  26  EdwMd  UI,  itat*S,  ▲.&.  ia60« 
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ton,  vwore  to  bis  innocenoe.  This  trial  generallj  resulted 
in  ft  Terdict  of  acquittal ;  but  if  other¥rise,  in  the  case 
dan  actual  derk,  he  was  degraded  from  his  holy  office, 
or  put  to  penance.  "A  learned  judge/'  sajs  BUickstone, 
^in  the  b^^inning  of  the  last  century,  remarks  with 
nnieh  indignation,  the  yast  complication  of  perjury,  and 
saboniation  of  perjury,  in  this  solemn  farce  of  a  mock 
trid ;  the  witnesses,  the  compurgators,  and  the  jury,  being 
til  of  t^em  partakers  in  the  guilt ;  the  delinquent  party 
ibo,  though  convicted  before  on  the  clearest  evidence,  and 
conscious  of  his  own  offence,  yet  was  permitted  and  almost 
eompdled  to  arwear  himself  not  guilty ;  nor  was  the  good 
Vahop  himself^  under  whose  countenance  this  scene  of 
wickedness  was  daily  transacted,  by  any  means  exempt  from 
a  Asre  of  it.  And  yet  by  this  purgation  the  party  was  re- 
■koted  to  faia  credit,  his  liberty,  his  lands,  and  his  ci^acity 
of  purchaaing  afredb,  and  was  entirely  made  a  new  and  in- 
BOOQntBan.*'^ 

lO.  Statutes  qfPramsors^  or  in  restraint  of  tie  Pope  of  Borne. 

One  of  the  most  extraordinary  of  the  phenomena  con- 
Becied  with  the  history  of  the  human  race  is  the  Papal 
powa*.  Thftt  monarchs  and  nations  should  submit  to  be  con- 
tn^led  by  an  individual  man,  dwelling  far  apart  from  them, 
— ibould  invest  him  with  attributes  of  divine  authority, 
>Bd  tremble  at  and  obey  his  decrees,  although  enforced  by 
no  naterial  means  except  those  they  themselves  furnished, 
tinougfa  their  voluntary  submission  to  the  same  power, — • 
tte  &ets  not  to  be  accounted  for  l^  the  ignorance  of  the 

'  8  Peen  WiDlam't  Beports,  447  9  Bbokttone't  OommentariM,  voL  m 
pbMS.  We  sImU  not  pivsM  the  raljrject,  wlkick  nlattes  rather  to  the 
rtniJM]  kw  thi  ta  oonHtitntioiiftI  hbtoiy.  BeoflOt  of  olergy  waf  not 
tMiofed  from  oar  iw"*'"*!  proeedure  until  it  had  been  reduced  in 
tijoor  hj  numerous  itatutee,  which,  beginning  with  perpetratore  of 
Capital  Crimea,  gradually  deeoended  to  criminab  of  lesser  magnitude, 
md  deprived  ttiem  of  its  adrantage.  The  privSege  of  sanctuary  was 
abeUshed  by  sMuieia  the  reign  of  Jama  I.,bitft«<B«icAt  of  Oar^ 
fM  aat  alto0Bthsr  aMiahed  until  1887. 
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dark  ages ;  as  the  power  subsists  and  rules  in  tbii  enligh- 
tened age.  The  censures  of  the  Church,  and  excommunica- 
tion from  its  communion,  so  deeply  affected  the  consciences 
of  men,  that  neither  monarchs  nor  subjects  dared  to  resist 
the  Pope's  decrees,  without  great  apprehensions  for  their 
spiritual  safety;  whilst  the  privation  of  intercourse  with 
their  fellow-men,  which  was  the  consequence  of  excommuni- 
cation, affected  their  temporal  interests,  and  their  daily  social 
and  family  enjoyments.  If,  therefore,  we  give  our  admiration 
to  those  of  our  monarchs  who  distinguished  themselves  by 
their  courage  in  war,  and  by  the  battles  they  won ;  we  should 
not  refuse  it  to  those  who  had  the  moral  courage,  in  so  su- 
perstitious an  age,  to  resist  the  aggressions  of  the  Pope, 
and  thus  to  enlarge  the  religious  freedom  of  their  people. 
These  monarchs  were  Edward  I.,  Edward  111.,  Bichard  II., 
and  Henry  IV.  A  series  of  statutes  was  passed  in  their 
reigns,  with  the  purpose  of  checking  the  power  assumed  by 
the  Pope  of  nominating  clerks,  and  especiaUy  foreign  clerks, 
to  fill  the  ecclesiastical  dignities  and  benefices  of  England. 
Persons  so  appointed  by  the  Pope  were  said  to  be  provided, 
or  to  have  provision  made  for  them,  and  were  called  Pro- 
visors,  From  these  statutes  we  shall  learn  how  the  Papal 
authority  stood  and  was  regarded  by  the  law,  prior  to  the 
period  of  the  Reformation. 

The  first  attack  was  made  on  the  practice  of  levying 
taxes,  or,  as  they  were  called,  tallages,  on  the  property  and 
tenants  of  the  monasteries,  for  the  use  of  foreign  ecclesi- 
astics. It  was  not  expressly  against  the  Pope ;  but  against 
foreign  superiors  of  the  monasteries,  who  were  in  many 
cases  Cistercian  and  Premonstrant  monks,  and  monks  and 
friars  of  the  Order  of  St.  Augustine  and  St.  Benedict,  resi- 
dent abroad ;  and  the  statute  notices  a  variety  of  ways  in 
which  the  money  was  secretly  raised,  and  remitted  out  of  the 
kingdom,  for  their  use.  "  The  king,  considering  that  it  would 
be  very  prejudicial  to  him  uid  his  people,  if  he  should  any 
longer  suffer  so  great  losses  and  injuries  to  be  winked  a^ 
ordained  that  no  abbot,  prior,  master,  warden,  or  other 
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religioas  person,  should  hj  himself,  or  by  merchants  or 
others,  secretlj  or  openlj,  by  any  device  or  means,  carry  or 
■end  any  tax  imposed  by  the  superiors,  or  assessed  amongst 
themaelTes,  out  of  his  kingdom ;  and  alien  superiors  were 
prohibited  from  imposing  any  tallages  upon  the  monaste* 
ries  in  subjection  to  them.  But  the  foreign  superiors  were 
not  prerented  from  executing  their  office  of  yisitation  in  the 
kingdom,  according  to  the  duty  of  their  office.' 

Edward  HI.  confirmed  the  last  statute  in  the  fourth,  and 
again  in  the  fifth,  year  of  his  reign.^  But  at  a  later  period 
he  made  a  more  yigorous  resistance  to  the  pope,  by  a  sta- 
tute which,  it  appears,  he  and  his  parliament  were  roused 
to  pass  "  by  the  gricTOUs  complaints  of  all  the  commons  of 
his  realm."  These  complaints  may  be  abridged  in  the 
stmple  language  of  the  statute.  It  begins  by  reciting  that 
**  tiwholy  Church  of  England  was  founded  in  prelacy,  by  the 
king's  ancestors  and  those  of  his  barons,  and  that  posses- 
tnons,  as  well  in  fees,  lands,  rents,  as  in  advowsons,  of  great 
ndiie,  were  assigned  to  the  prelates  and  other  people  of  holy 
chnich  to  sustain  the  charge ;  and  the  kings,  earls,  barons, 
and  other  nobles,  as  lords  and  advowees,  have  had  and  ought 
to  have  the  custody  of  such  Yoidances,  and  the  present- 
ments and  the  collations  of  the  benefices  being  of  such 
prelacies.  But  the  Bishop  of  Eome,  accroaching  to  him  the 
aeignories  of  such  possessions  and  benefices,  gave  the  same 
to  aliens  which  nerer  did  dwell  in  England,  and  to  cardinals 
which  might  not  dwell  here,  and  to  others,  as  well  aliens 
snd  denizens ;  as  if  he  had  been  the  patron  or  owner  of 
the  adrowsons  of  such  dignities  and  benefices.  He  taketh 
of  such  benefices  the  first-fruits,  and  many  other  profits;  and 
t  great  part  of  the  treasure  of  the  realm  is  carried  away 
and  expended  out  of  the  realm,  by  the  purchasers  of  bene- 
fices and  graces."  The  statute  declared  that  the  election  of 
bishops  and  dignitaries  should  be  made  in  the  same  manner 

*  Statutum  de  Asportatis  Religiosonun,  35  Edw  I.,  stat.  1,  a.d.  1807 
The  oantiDons  are  not  mentioned  in  this  statute. 
'  4£dward  IH.,  (mg.  6.    5  Edward lU.,  cap.  8. 

H 
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as  by  the  king's  progenitoro,  and  Hmt  owners  of  advowsons 
should  have  their  collations  and  presentments  freely  to  the 
same.  And  if  those  presented  be  disturbed  by  the  Pope's 
proYisors»  ike  promisors  and  their  procurators  should  be  at* 
tached  by  their  body  and  brought  in  to  answer :  and  if  con- 
victed, should  abide  in  prison  without  bail  till  they  havo 
made  fine  and  ransom  to  the  king,  and  gree  to  the  party 
that  should  feel  himself  grieved.^ 

The  consequence  of  the  last  statute  appears  to  have  been, 
that  the  Pope's  provisors  took  their  revenge  by  citing  the 
English  clergy  to  the  court  of  Eome;  for  in  three  yeam 
afterwards  we  find  a  statute  constituting  such  citation  aa 
offence,  and  attaching  heavy  penalties  to  it.  This  statute 
was  the  origin  of  the  offence  afterwards  so  well  known  and 
dreaded  as  PrsBmunire;  ''which,"  says  Blackstone,  "took 
its  original  from  the  exorbitant  power  clamed  and  exer- 
cised in  England  by  the  Pope,  which,  even  in  the  days  of 
blind  zeal,  was  too  heavy  for  our  ancestors  to  bear."^  The 
nature  of  the  offence  is  contempt  of  the  king's  prerogative, 
spiritual  or  secular ;  and  its  name  is  derived  from  the  words 
in  the  writ,  pramunirejacia^f  which  requires  the  sheriff  to 
warn  the  accused  to  appear  on  a  given  day  to  answer  the 
contempt. 

The  statute  was  founded  on  the  grievous  and  clamorous 
complaint  of  the  great  men  and  commons,  that "  divers  people 
had  been  drawn  out  of  the  realm  to  answer  of  things  whereof 
the  cognizance  belonged  to  the  king's  court ;  and  that  the 
judgments  given  in  that  court  had  been  impeached  in  ano- 
ther court ;"  and  it  enacted,  that  all  the  people  of  the  king's 
ligeance  who  should  draw  any  out  of  the  realm  in  plea, 
whereof  the  cognizance  pertained  to  the  king's  court,  should 
have  a  day,  containing  the  space  of  two  months,  by  warning 
by  the  sheriffs,  to  appear  before  the  king  and  his  council,  or 
in  his  chancery,  or  before  the  king's  justices,  to  answer  of 
the  contempt.  The  punishment  for  default  of  appearance 
»  26  Edward  III.,  atat.  6,  A.D.  1350. 
3  CoDimentaries,  book  iv.  cap.  8. 
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<Hi  the  day  was,  tha^  thej  should  be  put  out  of  the  king's 
protedioiiy  tbeir  lands,  goods,  and  chattels  be  forfeit  to  the 
idng,  and  their  bodies  be  taken  and  imprisoned,  and  ran- 
MMBed  at  the  king's  wilL  Moreover,  if  upon  the  writ  issued 
lo  sdsethem  and  their  property,  it  be  returned  that  they  be 
Bot  feimd,  they  should  be  outlawed.' 

These  serere  penalties  of  piwmunire  were  by  a  later  sta- 
tute eonfirmed,  except  that  as  to  the  spiritual  and  temporal 
lords  of  the  realm,  their  bodies  were  not  to  be  taken.  But 
the  penalties  were  extended  to  all  those  who  should  obtain, 
pmchase,  or  pursue  against  the  king  or  his  subjects  personal 
otations  from  Borne, — and  against  t^ose  who  should  obtain 
dirties,  oflices,  or  benefices  of  churches,  to  the  prejudice 
or  damage  of  him  or  his  subjects.^ 

Bichard  II.  assembled  a  parliament  in  the  first  year  of 
Us  leign,  and  the  first  statute  was  one  confirming  the  rights, 
libertiea,  and  franchises  of  the  Church.'  The  same  was  re- 
peated in  the  parliaments  of  the  second  and  the  third  years 
of  his  reign;  but  in  the  hitter  year  is  a  statute  which  shows 
Aat  the  pope's  i^pointments  to  English  benefices  had  not 
heen  stopped  by  the  preyious  laws,  and  the  mischiefs  re- 
Bohing  from  l^em  are  described  in  simple  but  fervid  lan- 
guage. "  Now  of  late,  by  the  informations,  instigations,  and 
proeorements  of  some  of  the  king's  liege  people,  benefices 
hs?e  been  given,  against  the  will  of  the  founders,  to  people 
<^  another  language,  and  of  strange  lands  and  nations; 
tad  sometimes  to  the  utter  enemies  of  the  king  and  of  his 
radm,  whidi  never  made  residence  in  the  same,  nor  cannot, 
may  not,  nor  will  not  bear  and  perform  the  charges  of  such 
bmefices,  in  hearing  confessions,  preaching,  nor  teaching 
^  people,  keeping  hospitality,  nor  accomplishing  the  other 
things  necessary  to  the  governance  of  the  same  benefices ; 
but  only  thereof  have  and  take  the  emoluments  and  tem- 
peral  profits,  not  having  regard  to  the  spiritual  cure,  nor  to 

*  27  Edward  m.,  stat.  1.    A  Statute  of  ProviBow,  a.d.  1358. 

>  38  Edward  III.,  stat.  2,  aj>.  1368. 

'  1  Bichard  U^  cap.  1,  a.p.  1877. 
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other  charges  to  the  same  benefices  pertaining  or  belonging ; 
but  manifestly  suffer  the  noble  buildings  in  old  times  there 
made,  when  the  same  benefices  were  occupied  by  English- 
men, wholly  to  fisdl  to  decay,  whereby  the  divine  service  is 
greatly  minished,  the  cure  of  souls  neglected  and  left,  the 
clergy  enfeebled,  the  treasure  of  the  realm  carried  to  the 
hands  of  aliens,  and  all  the  estate  of  Holy  Church  brought 
to  less  reverence  than  before  it  was  wont  to  be."  The  re- 
medy provided  by  the  statute  for  these  grievances  was  to 
prevent  the  alien  incumbents  deriving  any  advantage  from 
their  benefices  through  the  agency  of  others ;  and  the  sta* 
tute  ordained  that  none  of  the  king's  liege  people,  nor  other 
person,  should  take  or  receive  procuracy,  letters  of  attorney, 
nor  ferm  of  any  benefice,  "  of  any  person  of  the  world,"  but 
only  the  king's  liege  people, without  the  king's  license — ^nor 
convey  gold,  silver,  nor  other  treasure  or  commodity  out  of 
the  realm  by  letter  of  exchange,  by  merchandise,  nor  in  any 
other  manner  to  the  profit  of  the  aliens.  The  penalties  for 
disobedience  were  those  of  pwemunire.* 

It  is  said  that  the  lords  spiritual  did  not  assent  to  this 
statute,  and  it  contains  a  clause  that  no  bishop  should  med- 
dle by  way  of  sequestration,  nor  in  any  other  manner,  with 
the  fruits  of  such  benefices  to  the  profit  of  the  aliens. 

Bichard  confirmed  the  statute  by  another  in  the  seventh 
year  of  his  reign,  and  put  down  applications  to  him  for  his 
license  to  remit  moneys  to  the  aliens.  *'  The  king  wiUeth 
and  commandeth  to  fdl  his  subjects  and  others,  that  they 
shall  abstain  from  henceforth  to  pray  him  for  any  such  li- 
cense to  be  given."* 

The  determination  with  which  the  king  and  parliament 
opposed  the  aggressions  of  the  Pope  and  the  foreign  eccle- 
siastics, and  the  perseverance  of  the  latter  in  their  aggres- 
sions, are  shown  by  the  frequent  statut.es,  and  the  different 
remedies  and  pimishments  ordained.  A  few  years  only  after 
the  last  statute  there  is  another,  that  if  any  accepted  of  a 

1  8  mohard  n.,  cap.  8,  A.D.  1879. 
s  7  Biohard  n.,  cap.  12,  a.i>.  1888. 


1389.]  AGAINST  THE  POPE.  149 

benefice  of  Holy  Church  contrary  to  the  statute  of  25  Ed- 
VBrd  in.,  cap.  6,  and  be  beyond  the  sea,  he  should  abide 
exiled  and  banished  out  of  the  realm  for  ever ;  his  lands 
and  tenements,  goods  and  chattels  should  be  forfeited  to  the 
king;  and  if  he  were  within  the  realm,  he  should  be  also 
exiled  and  banished,  and  should  incur  the  same  forfeiture, 
and  take  his  way ;  so  that  he  be  out  of  the  realm  within  six 
weekfl  next  after  such  acceptation.  Any  person  who  should 
pecei?e  such  banished  person  from  beyond  the  sea,  or  re- 
inaining  within  the  realm  after  the  six  weeks,  knowing  there- 
of shoold  also  be  exiled  and  banished. 

It  was  provided,  however,  that  the  Pope's  presentees  to 
any  roidance  prior  to  the  29th  of  January  in  that  year 
(1389),  should  enjoy  their  archbishoprics,  bishoprics,  dig- 
nities, and  benefices  peaceably  for  their  lives;  but  severe 
penalties  were  imposed  on  the  lords  spiritual  and  teniporal, 
and  persons  of  a  more  mean  estate,  who  should  induce  the 
king  to  send  a  letter  to  Eome,  or  who  should  themselves  send 
or  sue  to  Borne,  whereby  anything  should  be  done  contrary 
to  the  statute. 

The  following  chapter^  of  the  same  statute  provides  pu- 
niahment  for  what  might  be  expected  to  follow  its  stringent 
enactments — excommunications  from  Rome.  Any  one  who 
should  bring  or  send  into  the  realm  any  summons,  sen- 
tences, or  excommunications  against  any  person,  because  of 
kia  assent  to  or  execution  of  the  Statute  of  Provisors,  should 
^  put  in  prison,  and  forfeit  all  his  lands  and  tenements, 
goods  and  chattels,  for  ever,  and  incur  the  pain  of  life  and 
member.  If  any  prelate  executed  the  sentences  or  excom- 
munications, his  temporalities  should  be  taken  and  abide  in 
the  king's  hands  till  redress  and  correction  made ;  if  any 
inferior  person  did  so,  he  should  be  imprisoned,  and  make 
fine  and  ransom  by  the  discretion  of  the  king's  council.* 

These  enactments,  in  their  various  forms,  did  not  suffice ; 
and  the  commons  appear  to  have  been  roused  to  the  highest 
pitch  of  indignation  and  resentment.     They  thought  it  ne- 

*  13  Biebard  H.,  stat.  2.,  cap.  3,  a.d.  1389.  '  Cap.  2. 
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<^88ary  to  require  each  of  the  three  estates  of  parliament  to 
make  a  separate  dedarafcion  of  their  sentiments  respecting 
the  aggressive  conduct  of  the  Pope ;  and  these  dechirationB 
are  incorp<H*ated  in  «  statute.  The  commons  refer  to  the 
ancient  jurisdiction  of  the  king's  court,  oyer  cases  irelating 
to  the  right  of  presentments  to  benefices,  and  to  the  dutj 
of  the  archbishops  and  bishops  to  execute  the  judgments 
>of  the  king's  court,  hj  the  king's  commandments  (for  a  lay 
person  cannot  make  sudi  executiion) ;  but  that  of  late  the 
Bishop  of  Some  had  made  eeniMxres  of  exoomnnmieation 
upon  certain  bishops  because  they  had  made  execution  of 
such  commandments.  They  ako  say  that  a  common  dlamour 
is  made  that  the  Bkhop  of  Bome  purposed  to  translate 
bish(^  without  the  king's  knowledge  or  assent,  and  to 
translate  some  out  of  the  realm,  so  that  ilie  liege  sages  of 
his  council  would  be  tsken.  away.  They  specify  yarious  in- 
jurious consequences  to  be  apprehended  from  the  Pc^'s 
proceedings, — ^terminating  in  an  indignant  remcmstranoe 
against  their  effects  on  the  freedom  <^  the  crown  of  Eng- 
land. "  So  the  crown  of  England,  which  hath  been  so  free  at 
all  times,  that  it  hath  been  in  no  earthly  subjection,  but  im- 
mediately subject  to  God  in  all  things  touching  the  regality 
of  the  same  crown,  and  to  none  other,  shall  be  submitted 
to  the  Pope,  and  the  laws  and  statutes  of  the  realm  by  bim 
defeated  and  avoided  at  his  will,  in  perpetual  destructicm  of 
the  sovereignty  of  the  king  our  lord,  his  crown,  his  r^ialty, 
and  of  all  his  realm,  which  God  defend." 

The  commons  declared  that  they  would  ail  stand  with  ihe 
king,  to  live  and  to  die.  They  prayed  the  king,  and  required 
him  by  way  of  justice,  that  he  would  examine  all  the  lords 
spiritual  and  t^nporal,  and  all  the  states  oi  pariiament,  how 
tibey  thought  of  the  cases  aforesaid ;  and  how  they  would 
stand  with  the  king,  in  uphdding  the  rights  of  the  crown 
and  regalty. 

The  lords  temporal  answered  every  one  by  himself,  that 
the  cases  were  clearly  in  derogation  of  the  king's  crown,  and 
of  his  regalty,  as  was  well  known,  and  had  been  of  a  long 
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thne  known ;  and  that  thej  would  be  with  the  crown  in  those 
CMM  specially ;  and  in  all  other  cases  which  should  be  at^ 
tempted  against  the  crown,  with  all  their  power. 

The  archbishops,  bishops,  and  prelates  present  in  parlia- 
nent, — making  protestations  that  it  was  not  in  their  mind  to 
mof,  nor  affirm,  that  the  bishop  of  Borne  might  not  excom- 
manieote  bishops,  nor  that  he  might  make  translation  of 
frdates  after  the  kw  of  Holj  Church, — seyeraily  answered, 
tluit  if  any  execntions  of  processes  of  the  king's  court  be 
made  by  any,  and  censures  of  excommunication  be  made 
•gaiBst  biiriiopB  or  others,  for  that  they  had  made  execution 
of  sttch  conuoandments ;  and  that  if  any  execution  of  trans- 
klioBs  be  made  of  prelates  who  were  profitable  and  neces- 
itrj  to  the  king;  or  that  the  sage  people  of  his  council,  with- 
out his  assent  and  against  his  will,  be  removed  and  carried 
oat  of  the  realm,  so  that  the  substance  and  treasure  of  the 
rafan  be  consumed, — that  the  same  is  against  the  king  and 
his  crown. 

The  procorators,  or  proxies  of  the  absent  prelates,  an- 
fwered  'that  the  lords  spiritual  would,  and  ought  to  be,  with 
tbe  king  in  these  cases,  in  lawfully  maintaining  of  his  crown, 
snd  in  all  other  cases  touching  his  crown  and  regalty,  as 
tfcey  be  boimd  by  their  ligeance." 

The  statute  concludes  with  an  enactment  imposing  the 
penahaes  of  pnsmunire  on  all  who  should  purchase  or  pursue, 
in  tke  court  of  Bome, — ^by  any  such  translations,  processes, 
•od  lentences  of  excommunication, — bulls,  or  other  things 
whaterer  which  touch  the  king,  his  carown,  his  regalty,  or 
hit  realm,  and  upon  all  those  who  should  bring  them  into 
the  reahn,  receive  them  and  execute  them  there.^ 

Few  who  read  these  almost  dramatic  proceedings  will  fail 
to  admire  the  bold  and  patriotic  conduct  of  the  commons, 
the  loyal  answer  of  the  peers,  and  to  remark  the  cautious 
ud  0(mditt(Mial  answer  of  the  prelates,  whose  interests  and 
vhose  prejudices,  it  is  too  apparent,  inclined  them  to  Borne 
in  pret&Kfnoe  to  their  king  and  country. 

1  16  Blohard  IL,  cap.  5,  a.d.  1892. 
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Heniy  lY.  was  not  behind  bis  predecessors  in  resistance 
to  the  aggressions  of  the  Pope.  In  his  reign  were  passed 
several  statutes  of  more  brevity,  but  with  equal  point  and 
spirit. 

The  first  statute  is  directed  against  a  new  mode  of  annoy- 
ance proceeding  from  the  Pope,  that  of  exempting  clerioal 
persons  from  their  obedience.  It  imposes  the  penalties  of 
prsemunire  on  such  provisors  as  should  accept  the  Pope's  pro- 
vision to  exempt  them  from  obedience  regular,  or  obedience 
ordinary ;  or  to  have  any  office  perpetual  within  houses  of 
religion.^  In  the  next  chapter  of  the  same  statute  it  combats 
a  new  grievance  complained  of  by  the  commons — that  the 
religious  men  of  the  Cistercian  order,  in  England,  had  pur- 
chased bulls  to  be  discharged  from  the  payment  of  tithes 
of  their  lands,  to  the  prejudice  of  the  church  to  which  the 
tithes  belonged.  It  declared  that  the  Cistercians  should 
stand  in  the  state  they  were  before  the  bulls  were  pur- 
chased ;  and  that  they  and  all  other  persons  who  should  put 
such  bulls  in  execution,  or  purchase  new  bulls,  should  be 
liable  to  the  penalties  of  pr©munire.*  A  few  years  later  a 
statute  was  passed,  that  the  farmers  and  occupiers  of  the 
lands  of  aliens  should  pay  their  tithes  to  the  parsons  and 
vicars  of  holy  Church,  notwithstanding  that  the  lands  were 
seized  by  the  king,  or  prohibition  made  to  the  contrary .• 

These  statutes  conclude  with  one  in  the  ninth  year  of 
Henry  IV.,  which  declared  that  the  elections  of  all  arch- 
bishoprics, bishoprics,  abbeys,  priories,  deaneries,  and  other 
dignities  elective,  be  free,  without  being  in  anywise  inter- 
rupted by  the  Pope,  or  by  the  commandment  of  the  king. 
The  king's  prerogatives  were,  however,  preserved.^  Between 
this  time  and  the  reign  of  Henry  VII.  there  are  several 
statutes  to  confirm  the  rights  and  privileges  of  the  Church, 
but  none  which  made  any  material  alteration  of  the  law. 

From  these  statutes  it  is  apparent  that  our  ancestors, 
although  Boman  Catholics,  were  not  Papists ;  that  although 

1  2  Hen.  IV.,  c.  8,  a.d.  1400.  «  5  Hen.  IV.,  o.  11,  a.d.  1403. 

»  Idem,  cap.  4.  *  9  Hen.  IV.,  c  9,  a.d.  1407. 
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Aej  held  the  same  religious  faith  with  the  Pope,  they  did 
not  allow  his  spiritual  authority  to  interfere  with  their  loy- 
alty to  the  king,  or  with  their  love  of  civil  liberty. 

11.  Statutes  against  Heretics. 

The  contest  between  the  Pope,  and  the  king  and  par- 
liament of  England,  related  chiefly  to  the  temporalities  of 
the  Church,  without  reference  to  its  doctrines ;  nor  was  the 
tDpremacy  of  the  Pope  disputed,  except  so  far  as  he  used  his 
power  to  secure  a  share  of  the  temporalities,  for  himself 
aod  bis  nominees.  But  in  the  latter  part  of  the  fourteenth 
eentupy,  John  Wycliffe  arose  out  of  the  University  of  Oi- 
ibrd,  of  which  be  was  a  Doctor,  as  a  great  religious  re- 
^imier,  foreshadowing  the  principles  of  the  Eeformation. 
He  translated  the  Bible  out  of  the  Vulgate,  or  Latin,  into 
Kigiish ;  and  in  his  teachings  and  writings  he  reflected  se- 
Terelj  on  the  corruption  of  the  clergy,  condemned  the  wor- 
ahiping  of  saints  and  images,  denied  the  real  presence,  and 
exhorted  all  people  to  the  study  of  the  Scriptures.  The  fa- 
vour of  some  great  men  prevented  or  frustrated  attempts  to 
ponish  Wycliffe,  or  to  suppress  his  preaching ;  but  after  his 
death,  he  was  condemned  of  heresy,  and  his  body  was  ex- 
humed and  burned.  When  considering  the  rise  and  growth 
of  a  constitution  in  which  civil  and  religious  freedom  are 
eonsidered  of  at  least  equal  importance,  it  will  be  necessary 
to  trace  the  progress  of  the  laws  which  were  enacted  to 
Mipport  the  Church  of  England,  and  to  suppress  opposition 
to  it,  prior  to  the  Eeformation. 

The  first  statute  is  in  the  reign  of  Eichard  11.  Its  pre- 
amUe  states  that,  ^  forasmuch  as  it  is  openly  known  that 
there  be  divers  evil  persons,  going  from  county  to  county, 
and  from  town  to  town,  in  certain  habits,  under  dissimula- 
tion of  great  holiness,  and  without  the  license  of  the  ordi- 
luoies  or  other  sufficient  authority, — ^preaching  daily,  not 
only  in  churches  and  churchyards,  but  also  in  markets,  fairs, 
and  other  open  places  where  a  great  congregation  of  people 
IB,  divers  sermons  containing  heresies  and  notorious  errors, 

H  8 
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.  .  .  which  preachers,  cited  or  Bummoned  before  the  ordina- 
ries, will  not  obey  their  summons,  nor  care  for  their  monitions ' 
nor  censures  of  the  Holy  Church,  but  expresslj  despise 
them ;  and  moreoyer,  by  their  subtile  and  injurious  words, 
do  draw  the  people  to  hear  their  sermons,  and  do  maintain 
them  in  their  errors,  by  strong  hand  and  by  great  routs, — ^it 
was  ordained  that  the  king's  commissions  be  made  to  the 
sheriffs  to  arrest  all  such  preachers,  their  iautors  (£Eiyour- 
ers),  maintainors,  and  abettors,  and  to  hold  them  in  arrest 
and  strong  prison  till  they  will  justify  them  according  to 
the  law  and  reason  of  Holy  Church."  * 

The  followers  of  Wydiffe,  increasing  in  numbers,  received 
the  name  of  Lollards,  as  a  term  of  reproach;  a  German 
name,  but  of  disputed  origin.  The  next  statute  refers  to 
the  Lollards  as  a  sect ;  and  irom  its  strong  language  and 
seyere  penalties,  it  may  be  inferred  that  they  caused  great 
alarm  to  the  orthodox  clergy.  The  statute  is  of  the  second 
year  of  Henry  lY.  Beferring  to  the  Catholic  £edth  and 
the  Church  of  England  established  in  the  realm ;  ^  yet  ne- 
yertheless  divert  false  and  peryerse  people, — of  a  certain 
new  sect, — of  the  faith  of  the  sacraments  of  the  Church 
and  the  authority  of  the  same  damnably  thinking,  .  .  .  and 
usurping  the  office  of  preaching, — do  preach  and  teaoh, 
openly  and  privily,  divers  new  doctrines,  and  wicked,  here- 
tical,  and  erroneous  opinions,  contrary  to  the  fiidth  and  de- 
terminations of  holy  Church.  And  of  such  sect  and  wicked 
doctrine  and  opinions,  they  make  unlawful  conventicles  and 
confederacies;  they  hold  and  exercise  schools;  they  make 
and  write  books;  they  do  wilfully  instruct  and  inform 
people ;  and,  as  mudi  as  they  may,  excite  and  stir  them  to 
sedition  and  insurrection;  the  diocesans  and  their  juris- 
diction spiritual,  and  the  keys  of  the  Church  with  the  cen- 
sures of  the  same,  they  do  utterly  contemn  and  despise; 
and  so  their  widced  proceedings  continue  from  day  to  day, 

*  6  Richard  II.,  stat.  2,  cap.  5.  But  there  is  a  note  in  the  statute-book, 
that  it  is  *'not  a  statute,  the  commons  never  assenting  thereto.**  (Pick- 
ering's  Statutes.) 
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to  the  hatred  d  right  and  reason,  and  ntter  destruction  of 
order  and  good  rule*  for  the  conservation  of  the  Catholic 
fidth  and  sustentation  of  Crod's  honour,  and  the  safeguard 
of  ^  estate,  rights,  and  liherties  of  the  Church  of  England; 
and  that  this  wicked  sect  should  cease  and  be  utterly  de* 
itrojed, — it  was  ordained  that  none  should  preach  without 
tiie  license  of  the  diocesan ;  that  none  should  preach,  teach, 
or  write  any  book  contrary  to  the  Catholic  faith ;  nor  of 
nicfa  sect  and  wicked  doctrines  make  conventicles,  or  hold 
or  exercise  schools.  Persons  acting  contrary  to  the  statute, 
were  made  subject  to  fine  and  imprisonment  by  the  dio- 
oestt  and  his  commissaries ;  and  if  afber  such  conviction 
ihej  refused  to  abjure  the  same  wicked  sect,  preachings,  doc- 
trines, and  opinions,  or  should  fall  into  reli^se,  they  should 
be  handed  over  to  the  sherifi[^  or  other  seculdr  power,  who 
should  receive  the  convicts,  **  and  them  before  the  people,  in 
a  high  (dace^  do  to  be  burnt,  that  such  punishment  may 
itrike  in  fear  to  the  minds  of  others."'  The  statute  of 
fiidiard  II.  imposed  no  higher  penalty  than  imprisonment. 
But  Henry  lY.,  although  strongly  believed  to  have  imbibed 
tiie  principles  of  the  Lollards,  engaged  parliament  to  invest 
the  Church  with  the  power  of  punishing  its  opponents  by 
burning;  hoping  by  that  step  to  acquire  its  support  to  his 
precarious  occupation  of  the  throne. 

Before  this  statute  the  writ  **  De  Heretico  Comburendo*' 
could  only  be  issued  by  the  special  direction  of  the  king, 
who  by  that  means  reserved  his  power  of  pardoning  the 
heretic  By  this  statute  the  diocesan,  without  the  consent 
of  the  crown,  or  the  intervention  of  a  synod,  could  hand 
over  the  unhappy  victim  to  the  sheriff,  who  was  bound,  ex 
qffidoy  to  commit  him  to  the  flames.^  ''  This  weapon,"  says 
Hume,  *^  did  not  long  remain  unemployed  in  the  hands  of 
the  clergy.  William  Sautr^,  rector  of  St.  Osithes,  in  Lon* 
don,  had  been  condemned  by  the  convocation  of  Canterbury; 
his  sentence  was  ratified  by  the  house  of  peers ;  the  king 

>  2  Henry  IV.,  cap.  16,  A.D.  1401. 

s  Black8tone*s  Commeaitaries,  book  ir.  oh.  4. 
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isBued  his  writ  for  his  execution;^  and  the  tinhappy  man 
atoned  for  his  opinions  by  the  penalty  of  fire.*'  This  is  the 
first  instance  of  that  kind  in  England.' 

llie  next  and  last  statute  is  directed  against  the  Lollards 
by  name.  It  states  that  ''great  rumours,  congregations, 
and  insurrections  of  people  of  the  sect  of  heresy  commonly 
called  Lollardry,  were  of  late  made  to  subvert  the  Christian 
faith,  and  the  law  of  Qt)d,  and  holy  Church,  to  destroy  the 
king  and  all  the  estates  of  the  realm,  and  also  all  manner 
of  policy,  and  finally  the  laws  of  the  realm ;"  and  it  required 
the  chancellor,  judges,  sheriffs,  and  all  officers  haying  go- 
vernance of  people,  to  take  an  oath  to  use  all  their  power 
and  diligence  to  destroy  the  heresies  called  Lollardries.  It 
directed  that  persons  convicted  should  forfeit  their  lands 
and  goods ;  that  the  judges  and  justices  of  the  peace  should 
have  power  to  inquire  of  heretics,  and  to  order  the  sheriflb 
to  arrest  them ;  and  as  the  cognizance  of  heresy  belonged 
to  the  judges  of  holy  Church  and  not  to  the  secular  judges, 
to  send  them  in  safeguard  to  the  ordinaries,  or  to  their  com- 
missaries, to  be  acquit  or  convict,  afber  the  laws  of  holy 
Church.8 

*  Eymer,  vol.  viii.  p.  178.  *  Hume's  History,  cap.  18. 

*  2  Henry  Y.,  cap,  7.    The  intent  of  the  liereticB  called  LoUards,  etc., 

A.D.1416. 
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CHAPTER  IX. 

HENBT  VIT.,  FIBST  OF  THE  TUDOR  MONAECHS. 
AJ>,  1485-1609.    Bdgned  24  years. 

Tbe  Sixtemtii  CentuiT'. — ^Union  of  York  and  Lancaster. — ^Henry,  Duke 
of  Bichmcmd,  crowned  King. — Temporal  Peers  in  a  Minority. — First 
Pirliament. — The  Crown  entailed  on  his  Heirs. — His  Marriage. — 
Supfplies  granted  for  War. — Benerolence. — Morton's  Fork. — Statutes. 
^AUegimoe  to  a  King  de  faeto^  settled  as  a  Constitutional  Prin- 
ciple.— Court  of  Star-chamho*. — Its  Constitution  and  Power. — ^Prince 
Arthur. — ^Hia  Marriage  with  Katherine  of  Arragon. — His  Death. — 
Prince  Henry. — His  Contract  of  Marriage  with  Katherine. — ^Maniag? 
of  Lady  Margaret  with  the  King  of  Scots. — General  Laws. 

We  DOW  approach  the  sixteenth  centtuy,  the  commence- 
ment of  which  may  he  marked  as  the  epoch  of  modem  his- 
tory. We  hehold  a  flood  of  light  shed  upon  the  nation,  more 
remarkable  eren  than  that  which  iUuminates  the  nineteenth 
eentnrj,  because  more  contrasted  with  antecedent  darkness. 
Printing,  the  art  most  productiye  of  knowledge  and  freedom, 
)aA  be^  inyented  in  Gkrmany,  and  introduced  into  Eng- 
land hj  Caxton.  It  was  soon  employed  to  dispel  the  igno- 
rance that  prevailed,  and  produced  what  is  termed  ^  the  revi- 
▼al  of  letters ;'  and  in  defiance  of  the  opposition  of  priests 
and  monks,  it  gaye  to  the  people  of  England  a  possession 
next  in  importance  to  revelation  itself, — the  Bible  trans- 
lated by  Tyndal  into  the  English  tongue.  The  application 
of  the  magnet  to  the  purposes  of  navigation,  in  the  same 
e^tury,  coincided  nearly  with  the  discovery  of  America,  and 
of  the  passage  to  the  East  Indies  by  the  Cape  of  Good  Hope ; 
and  by  the  certainty  which  that  invention  contributed  to 
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the  science  of  navigation,  those  distant  countries  opened  new 
sources  of  commerce,  and  became  places  of  colonization  for 
our  adventurous  countrymen.  Gunpowder  also  superseded 
the  ancient  weapons,  and  caused  a  great  revolution  in  the  art 
of  war.  The  union  of  the  Hoses  had  terminated  the  bloody 
strife  of  the  houses  of  York  and  Lancaster.  The  Eeformar 
tion  began  to  dawn ;  and  we  shall,  hereafter,  have  to  notice 
the  effect  of  its  full  lustre  on  the  civil  and  religious  freedom 
of  the  English  people. 

The  defeat  and  death  of  Eichard  HI.,  in  the  battle  of 
Bosworth-field,  on  the  22nd  of  August,  1485,  afforded  an 
opportunity  of  uniting  the  two  factions  of  York  and  Lan- 
caster, by  the  marriage  of  a  king  of  the  house  of  Lancast^' 
with  a  queen  of  the  house  of  York.  The  nation,  worn  out 
by  civil  war,  gladly  accepted  that  arrangement ;  and  Henry 
Tudor,  Duke  of  Bichmond,  with  a  defective  hereditary  title, 
and  chiefly  as  the  leader  of  a  victorious  army,  who  pro- 
daimed  him  king  on  the  field  of  battle,  was  advanced  to 
the  throne  as  Henry  TIL,  on  a  preceding  agreement,  that 
he  should  marry  the  Princess  Elizabeth  of  York,  daughter 
of  King  Edward  lY.^  He  himself  would  have  desired  to 
rest  his  right  to  the  crown  on  hereditary  right,  or  con- 
quest, in  preference  either  to  a  matrimonial  or  a  parlia- 
mentary title ;  and  he  took  oare  that  his  coronation,  which 
took  place  on  the  13th  of  October^  1485,  should  precede 
both  his  marriage,  and  the  assembling  of  pariiament.  The 
revulsion  fh)m  civil  war  and  anarchy  to  tyranny,  is  so  fir^ 
quent  a  lesson  of  history,  that  we  are  not  surprised  at  the 
absolute  authority  he  obtained;  an  authority  which  con* 
tinned  unabated  during  the  reigns  g£  his  8(m,  and  grands 
children.  But  there  is  one  redeeming  circumstance,  that 
the  Tudor  monarchs  never  employed  their  power  to  put 
aside  the  representative  element  of  the  government ;  and  if 
parliament  was  often  cowed  and  overawed,  there  was  no 
systematic  attempt  to  supersede  it. 

The  destruction  of  the  nobility  in  the  civil  wars,  by  lower- 
1  LordBaooxi't  Li£»  of  Haory  Yll*,  Spedding's  6d»  p.  219. 
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ing  the  power  of  the  aristo^racf,  pkced  Heniy  YIL  in  a 
eondition  to  acquire  and  exercise  absolute  power.  The 
number  of  the  temporal  peers  was  reduced  by  the  wars  to 
about  forty.  The  spiritual  peers  were,  therefore,  during 
his  reign,  the  majority  of  the  Upper  House ;  and,  by  their 
means,  he  maintained  a  predominant  influence  there.  '^  He 
kept,"  says  Lord  Bacon,  ''a  strait  hand  on  his  nobility; 
and  chose  rather  to  adyance  clergymen  and  lawyers,  which 
were  more  obsequious  to  him,  but  had  less  interest  in  the 
people;  which  made  for  his  absoluteness,  but  not  for  his 
safety.  For  his  nobles,  though  they  were  loyal  and  obedient, 
did  not  co-<^rate  with  him,  but  let  eyery  man  go  his  own 
way."  I 

His  first  parliament  met  on  the  7th  of  November,  1485. 
The  king  addressed  them  in  a  short  speech,  and  told  them 
that  he  was  come  to  take  possession  of  the  crown  of  England, 
as  well  by  his  just  title  of  inheritance,  as  by  God's  true 
judgment  in  giving  him  the  victory  over  his  enemy  in  the 
open  field.^  The  crown  was  settled  on  him  and  the  heirs 
<^  his  body,  without  reference  to  his  promised  marriage ; 
and  thus  he  succeeded  in  the  chief  end  of  his  calling  the 
parliament,  to  have  the  crown  entailed  on  himself.^  The 
statute  was  confirmed  by  the  Pope's  bull  in  the  following 
year,  "  so  that,"  observes  Lord  Bacon, ''  to  his  three  titles 
of  the  two  houses  and  conquest,  were  added  two,  the  autho- 
rities parliamentaiy  and  papal,  which  made  it  a  wreath  of 
five."^  The  speaker,  afterwards,  in  the  most  humble  and 
respectful  manner,  besought  him  to  espouse  and  take  to  his 
bed  the  Princess  Elizabeth.  The  speaker  having  ended, 
ihe  lords  spiritual  and  temporal,  rising  from  their  seats, 
made  the  same  request ;  and  the  king,  with  his  own  mouth, 
answered,  that  he  was  willing  to  do  as  they  desired  him.^ 

In  the  beginning  of  the  year  1486,  the  king  solemnised 

^  Lord  Bacon's  Life  of  Henry  Til.,  p.  242. 
s  Bot.  Pari.,  1  Henry  YIL,  p.268. 

*  Baoon'a  Henry  YIL,  p.  87.  «  Idem. 

*  Bot.  ParL,  1  Henry  YIL    ParL  Hiat.  voL  m  p.  41& 
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his  marriage  with  the  Princess  Elizabeth,  which,  although 
designed  to  exclude  all  other  titles,  did  not  prevent  this 
reign  from  being  much  disturbed  by  claimants  or  pretenders 
to  the  throne,  and  insurrections  to  support  them.  These, 
however,  do  not  fell  within  the  limits  of  our  design. 

Henry  held  seven  parliaments  in  the  course  of  his  reign 
of  twenty-four  years.  Every  parliament  granted  him  sup- 
plies or  subsidies.  His  first  parliament  granted  him  tonnage 
and  poundage  for  his  life.*  He  made  his  wars  the  ground 
of  the  subsidies  he  required ;  and  did  not  disdain  to  submit 
to  parliament,  the  expediency  of  the  wars.  In  the  second 
parliament,  that  met  on  the  9th  of  November,  1488,  Thomas 
Morton,  Archbishop  of  Canterbury  and  Lord  Chancellor, 
declared  the  cause  of  its  being  summoned.  The  French 
king  had  *  made  hot  war'  on  the  Duke  of  Brittany.  "  The 
king  prayeth  your  advice,  which  is  no  other  but  whether 
he  shall  enter  into  an  auxiliary  and  defensive  war  for  the 
Bretons  against  France — making,  however,  no  conclusion  or 
judgment  of  any  point  until  his  grace  hath  received  your 
faithful  and  politic  advices."  This  parliament  not  only 
advised  the  king  to  espouse  the  cause  of  the  Duke  of  Brit- 
tany (to  prevent  the  increase  of  the  power  of  France),  and 
to  send  him  some  speedy  aid,  but  they  unanimously  voted 
a  large  supply  for  that  purpose.* 

Another  parliament  met  on  the  17th  of  October,  1491, 
in  which  the  king  in  person  again  laid  the  question  of  war 
with  France  before  the  parliament.  He  recommended  the 
war,  not  for  a  few  crowns  of  tribute  or  acknowledgment, 
but  to  try  our  right  to  the  crown  of  France  itself.  He 
asked  supply.  ''  But  for  the  matter  of  treasure,  let  it  not 
be  taken  from  the  poorer  sort,  but  from  those  to  whom  the 
benefit  of  the  war  may  redound.  France  is  no  wilderness ; 
and  I  that  profess  good  husbandry,  hope  to  make  the  war 
(after  the  beginnings)  to  pay  itself.    Go,  therefore,  in  God's 

>  This  was  not  effected  bj  a  statute,  bat  by  an  indenttire  presented  to 
him  by  the  commons  in  parliament.  (Bot  Pari.,  1  Heniy  TIL) 
»  Bacon's  Henry  VII.,  p.  77. 
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name,  and  lose  no  time,  for  1  have  called  this  parliament 
whoUj  for  this  cause."  The  parliament  advised  the  king, 
with  great  alacrity,  to  undertake  the  war  with  France,  and 
consented  that  commissions  should  go  forth  for  the  gather- 
ing and  levying  a  henevolence  from  the  more  able  sort.  ^ 

The  supplies  which  Henry  obtained  on  the  ground  of  his 
vm,  were  a  source  of  wealth  to  him,  and  his  submission  to 
parliament  of  the  expediency  of  his  wars,  was  the  result  of  his 
ararice,  rather  than  of  his  patriotism.  '*  The  truth  is  (says 
Lord  Bacon)  he  did  but  traffic  with  that  war,  to  make  his 
return  in  money."*  The  benevolence  assented  to  by  par- 
liament was  contrary  to  the  statute  of  Eichard  III.,  which 
80  vehemently  denounced  that  mode  of  raising  supplies ;  and 
how  much  its  enforcement  depended  on  the  commissioners 
employed  to  raise  it,  and  how  arbitrary  and  undefined  was 
their  power,  we  learn  from  Lord  Bacon,  who  informs  us  that 
"  there  was  a  tradition  of  a  dilemma  that  Bishop  Morton, 
the  chancellor,  used,  to  raise  up  the  benevolence  to  higher 
rates;  and  some  called  it  his  fork,  and  some  his  crotch. 
For  he  had  couched  an  article  in  the  instructions  to  the 
commissioners  who  were  to  levy  the  benevolence,  that  if 
they  met  with  any  that  were  sparing,  they  should  tell  them 
thi^  they  must  needs  have,  because  they  laid  up ;  and  if 
they  were  spenders,  they  must  needs  have,  because  it  was 
Been  in  their  port  and  manner  of  living ;  so  neither  kind 
came  amiss.'**  The  benevolence,  although  originally  illegal, 
was  countenanced  by  *a  shoring  or  underpropping  act,* 
which  made  the  sums  agreed  to  be  paid,  but  not  brought  in, 
kriable  by  course  of  law."* 

'  Bacon's  Henry  VIT.,  p.  119.  The  ipeeche§  of  Morton  and  Henry 
to  the  second  And  third  parliaments  are  not  found  in  the  Bolls  of  Parlia- 
ment **Thcy  are  to  he  taken,"  ohserves  Mr.  Spedding,  the  learned 
editor  of  Bacon*s  works,  **  as  a  representation  of  what  Bacon  imagined, 
in  inch  circumstances,  with  such  ends  in  yiew,  would  or  should  haie 
been  said,"  (vol.  ▼.  p.  75.)  Mr.  Spedding  has  also  expressed  an  opinion 
thit  the  assembliee  addressed  on  these  occasions,  were  great  cottncilSf 
•nd  not  parliaments,  {Idemy  App.,  p.  247.)  '  Idem,  p.  120. 

*  Idem,  p.  121.  *  11  Hen.  VII.,  c.  10.  Bacon's  Hen.  YII.,  p.  160. 
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Henry,  for  tlie  gratification  of  his  insatiable  avarice,  em- 
ployed  two  celebrated  instruments  of  extortion,  Empson  and 
Duidley, — "lawyers  in  science  and  privy  counsellors  in  autho- 
rity,— who  turned  law  and  justice  into  wormwood  and  ra- 
pine." ^  Dudley  was  made  Speaker  of  the  House  of  Commons 
in  the  parliament  of  1503 ;  on  which  Lord  Bacon  remarks, 
that  "  a  man  may  easily  guess  how  absolute  the  king  took 
himself  to  be  with  his  parliament,  when  Dudley,  that  waa 
BO  hateful,  was  made  Speaker  of  the  House  of  Commons."^ 

Throughout  the  acts  of  Henry's  seven  parliaments  there 
is  only  one  that  can  be  considered  as  relating  to  public  go- 
vernment. Its  object  was  to  smooth  the  course  of  allegiance 
to  Henry  as  king  de  facto.  "It  ordained  that  no  persons  that 
attend  upon  the  king,  for  the  time  being,  in  his  person,  and 
do  him  true  and  faithful  service  of  allegiance  in  Uie  same,  or 
be  in  other  places  by  his  commandment  in  his  wars,  within 
this  land  or  without,  shall  for  so  doing  be  convict  or  attaint 
of  high  treason,  nor  lose  nor  forfeit  life  nor  lands." ^  It  was 
tried  to  make  the  act  irrevocable  by  providing  that  any  act 
made  contrary  to  it  should  be  void ; — a  provision  (observes 
Lord  Bacon)  which  was  illusory ;  "  for  a  supreme  and  ab- 
solute power  cannot  exdude  itself;  neither  can  that  which 
is  in  its  nature  revocable,  be  made  fixed."  ^  This  act  settled 
an  important  question  as  to  the  effect  of  acts  of  attainder 
passed  during  the  Civil  War,  as  each  faction  prevailed,  and 
got  possesion  of  parliamentary  power.  The  question  was 
referred  to  the  judges  in  the  first  parliament  of  Henry,  who 
resolved  "  that  the  descent  of  the  cro-^n  of  itself  takes  away 
all  defects  and  stops  in  blood,  by  reason  of  attainder."^  This 
act  confirmed  that  decision,  and  in  effect  declared  the  con- 
Btitutional  principle  to  be, — that  allegiance  to  a  king  de  facto 
protects  the  subject  from  future  question  :  it  was  brought 
into  operation  at  the  critical  period  of  the  Eevolution,  when  it 
was  made  the  justification  of  the  acceptance  of  William  III. 

J  Baoon*B  Henry  VII.,  p.  217. 

«  Bacon's  Bfonry  VII.,  p.  222.  »  11  Heniy  VII.,  cap.  L 

*  2  Bacon's  Henry  VII.,  p.  160.  •  Rot.  Par-,  I  Henry  VIL 
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m  king,  bj  many  wbo  found  difficultj  in  getting  over  the 
•dirme  right  of  Jamee  11.^ 

Another  statute  reconstitdted  the  Court  of  Star- Cham- 
ber, which  long  afterwards  exercised  tyrannical  authority 
•rer  the  commtmity.  It  had  existed  many  years  before,  as 
m  appendage  to  the  power  of  the  king's  council.^  It  is  de- 
scribed by  Lord  Bacon  as  "  one  of  the  sagest  and  noblest 
iDBtitations  of  iAie  kingdom.  For  in  the  distribution  of 
courts  of  onHnary  justice  (besides  the  high  court  of  parlia- 
ment) in  which  distribution  the  king's  bench  holdeth  the 
pkiB  of  the  crown ;  the  common-place,  pleas  civil ;  the  ex- 
chequer, pleas  concerning  the  king's  revenue ;  and  the  chan- 
cery, the  pretorian  power  for  mitigating  the  rigour  of  the 
kw,  in  case  of  extremity,  by  the  conscience  of  a  good  man ; 
there  was,  nevertheless,  always  reserved  a  high  and  pre-emi- 
nent power  to  tiie  king's  council  in  causes  that  might,  in 
example  or  consequence,  concern  the  state  of  the  common- 
wealth; which,  if  they  were  criminal,  the  council  used  to  sit 
in  the  chamber  caUed  the  Star-chamber;  if  civil,  in  the 
white  chamber,  or  WhitehalL  And  as  the  chancery  had  the 
pretorian  power  for  equity,  so  the  star-chamber  had  the  cen- 
eorian  power  for  offences  under  the  degree  of  capital."* 

The  act  of  Henry  gave  the  judicial  power  to  the  chancel- 
lor and  treasurer  of  England,  for  the  time  being,  and  keeper 
of  tiie  king's  privy  seal,  or  two  of  them,  calling  to  them  a 
biihop,  and  a  temporal  lord  of  the  king's  most  honourable 
eooneil,  and  the  two  chief-justices  of  the  king's  bench  and 
conuDon-place,  for  the  time  being,  or  other  two  justices  in 
their  absence.^    It  dedared  the  jurisdiction  of  the  court  to 

'  Lord  Macanlaj's  History,  yoL  iL  p.  18. 

'  The  judges  declared  in  Chambers's  case  that  the  court  of  Star-cham- 
W  was  not  created  by  the  statute  3  Henry  Y II.,  but  was  a  court  many 
Tern  befisre,  and  one  of  the  most  high  and  honourable  courts  of  justice. 
— Croke's  Reports,  roL  ▼.  ch.  L  p.  168. 

*  Bacon's  Heniy  YII.,  p.  86. 

*  We  muf  anticipate  here  so  fiy*  as  to  state  that,  by  the  statute  21 
Hoay  YIIL,  cap.  20,  the  president  of  the  king's  council  was  added  to 
ths  eoaii  of  Star-chamber.    It  was  also  declared  tiiat  the  President  of 
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be  over  "  unlawful  maintenances,  giving  of  liveries,  sig^s  and 
tokens,  and  retainders  by  indentures,  promises,  oaths,  writ- 
ings, or  otherwise  other  embraceries  of  his  subjects ;  untrue 
demeanings  of  sheriffs  in  making  of  panels,  and  other  untrue 
returns,  by  taking  of  money,  by  juries,  by  great  riots,  and 
unlawful  assemblies ;  whereby  the  policy  and  good  rule  of 
the  realm  was  almost  subdued.'*  It  declared  the  mode  of 
proceeding  to  be, "  by  bill  or  information  put  to  the  chancel* 
lor  for  the  king,  or  any  other  (a  subject) ;  whereupon  the 
court  had  authority  to  call  the  misdoers  before  them  by 
writ,  or  privy  seal,  and  to  examine  them  and  others,  by  their 
discretion,  by  whom  the  truth  might  be  known;  and  such  as 
they  found  therein  defective,  to  punish  them  after  their  de* 
merits,  after  the  form  and  effect  of  statutes  thereof  made, 
in  like  manner  and  form,  as  they  should  and  ought  to  be 
punished,  as  if  they  were  thereof  convict  after  the  due  order 
of  law." » 

The  constitution  of  this  famous  court  made  it  easy  for  it 
to  acquire  the  tyrannical  power  it  afterwards  exercised,  and 
to  overstep  the  "  due  order  of  law,"  to  which  the  act  re- 
stricted it.  Its  jurisdiction,  &&  expressed  in  the  act,  too, 
seems  very  undefined.  Lord  Bacon's  explanation  shows 
that  it  was  applicable  to  inchoate  and  incomplete  crimes : 
"  This  court  of  star-chamber  is  compounded  of  good  ele- 
ments ;  for  it  consisteth  of  four  kinds  of  persons, — coun- 
sellors, peers,  prelates,  and  chief  judges :  it  discemeth  also 
principally  of  four  kinds  of  causes ;  forces,  frauds,  crimes 
various  of  stellionate,  and  the  inchoations  or  middle  acts  to- 
wards crimes  capital  or  heinous,  not  actually  committed  or 
perpetrated.  But  that  which  was  principally  aimed  at  by 
this  act  was  force,  and  the  two  chief  supports  of  force,  com- 
bination of  multitudes,  and  maintenance  or  headship  of 
great  persons."  ^ 

the  council  should  be  associated  in  the  naming  of  sheriffo,  and  settlingB 
of  prices  of  wines,  and  all  acts  appointed  to  he  done  bj  the  chancellor, 
treasurer,  and  keeper  of  the  king's  privy  seal,  for  the  time  being. 

3  Henry  VII.,  cap.  1.  -  Bacon's  Heniy  Vn.,  p.  85. 
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Henry  had  two  sons,  Arthur,  and  Henry,  Duke  of  Tork. 
On  the  14th  of  November,  1501,  Arthur  was  married  to  the 
]»dj  Eatherine,  fourth  daughter  of  Ferdinand  and  Isabella, 
lung  and  queen  of  Spain;  Arthur  being  about  fifteen  years 
of  age,  and  Katherine  rather  older.^  Arthur  died  on  the  2nd 
of  April,  1502.  On  the  18th  of  February  following,  Henry 
was  created  Prince  of  Wales,  and  Earl  of  Chester  and  Flint : 
the  dukedom  of  Cornwall  devolved  to  him  by  statute.  At 
twehe  yearn  of  age  he  was  contracted  with  the  Princess 
Katherine ;  "  the  secret  providence  of  God  ordaining  that 
marriage  to  be  the  occasion  of  great  events  and  changes."^ 

In  the  same  year  the  lady  Margaret,  the  king's  eldest 
daughter,  was  espoused  to  James,  King  of  Scotland,  through 
which  marriage  the  crown,  in  the  course  of  time,  devolved 
upon  the  Stuart  kings.  The  Parliament  gave  him  an  aid 
d  £36,000  for  her  marriage-portion.* 

Lord  Bacon  eulogizes  Henry  for  his  good  laws.  He  de- 
scribes him  '^  as  the  best  lawgiver  to  this  nation  since  King 
Edward  I."  Of  these  laws  none  besides  those  that  have 
been  mentioned  relate  to  public  government;  and  few,  if 
any  of  the  others,  remain  at  the  present  day,  except  the 
statute  which  conferred  a  sort  of  constitutional  right,  on 
"  such  persons  as  are  poor,  to  sue  in  formd  ^aujperU^^  in 
the  courts  of  law  and  equity,  without  payment  of  fees,  and 
to  lave  counsel  and  attorneys  assigned  to  them  by  the  courts, 
'^irithout  any  reward  for  their  counsel,  help,  and  business 
in  the  same."^ 

'  Lord  Bacon  says  *  eighteen,'  but  Miss  Strickland,  on  the  authority  of 
t  Spanish  MS.,  states  that  Katherine  was  bom  on  the  15th  of  December, 
1485,  therefore  not  quite  sixteen  at  her  maniage.  See  note  to  Bacon's 
Hmiy  VIL,  p.  212. 

»  Bacon*s  Henry  VII.,  pawm,  »  Pari.  Hist.,  vol.  ii.  p.  458. 

*  B«»n*s  Heniy  VII.,  p.  92.  »  11  Henry  VII.,  cap.  12. 
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HENRY  Vin. 

A.D.  1609-1547.    BMgDeddByma. 

Henry's  Power  and  Popularity. — His  first  Fiye  Parliaments. — Tonnage 
and  Poundage. — ^He  disregarded  Laws  of  Taxation. — ^Wolsey*s  De- 
mand on  the  House  of  Commons. — ^Forced  Loans. — ^Henry's  policy 
sprang  from  the  Refonnation. — Defender  of  the  Faith. — His  DeoiaioiK 
between  Clergy  and  Laity. — His  Contest  with  the  Pope. — ^His  Appli- 
cation for  a  Bull  to  dissolve  his  Marriage. — Hie  Pope  appointed  a 
Trial  before  his  Legate. — The  Trial. — ^Its  Abandonment. — Cranmer. — 
His  Sentence  of  DiToroe.— Its  Effect  at  Bome. — Parliament  of  1529. — 
Statutes  passed  in  Diminution  of  Clerical  PriTileges.~In  Reduction 
of  Fees  on  Probates  of  Wills. — On  Mortuaries. — Against  PluraHtieo. 
— Parliament  of  1581. — Statute  to  restrain  Citation  to  Eodesiaatical 
Courts. — First  Statute  against  the  Pope. — Against  Payment  of  First- 
fruits  to  Rome. — Session  of  1523. — Statute  on  Appeals  to  Rome. — 
Session  of  1583-4. — Statute  of  Submission  of  the  Clergy. — Parliament 
of  1533.  —Statute  repudiating  the  Pope,  and  giving  Appointment  of 
Bishops  to  the  Eling. — All  Payments  to  Rome  abolished. — Act  oon- 
oeming  the  Succession. — ^Adjustment  of  the  Qnairel  between  the  King 
and  the  Pope  frustrated  by  Accident. — The  Popovs  Sentence  de- 
claring the  Marriage  with  Katherine  valid. — Parliament  of  1534. — 
Statute  declaring  the  King  Head  of  the  Church.— Oath  of  Obedi- 
ence.— First-fruits  and  Tenths  granted  to  Henry. — Parliament  of 
1535. — ^Dissolution  of  the  smaller  Monasteries. — Of  thelaige  Monas- 
teries.— Constitutional  effect  thereofl — Act  for  Abolishing  Dirersity  of 
Opinions. — Henry  excommunicated,  but  refuses  to  return  to  Rome. 
— Civil  Constitution. — Court  of  Wards. — ^House  of  Lords. — New 
Bishops. — Chester  made  a  Parliamentary  County. — ^Wales  Incor- 
porated with  England. — Royal  Prerogatives  declso^d. — ^Unconstitu- 
tional Laws. — G^eral  Statutes. 

HsiTBT  Vill.  sacceeded  his  father,  on  the  22nd  of  April, 
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1509,  at  about  the  age  of  eighteen,  and  his  maniage  with 
Katharine  was  solemnized  in  the  following  June.  He  was 
the  heir  of  the  union  of  Hae  White  and  Bed  Boses,  so  that 
there  was  no  diseontented  party  lefb  in  the  kingdom.  He 
inherited  also  from  his  £Eithei*  a  vast  sum  of  money,  accumu* 
lated  through  the  instrumentality  of  Empson  and  Dudley ; 
and  Henry  requited  their  aervices,  yielded  for  the  personal 
gains*  and  supported  by  the  personal  acquiescence  of  his 
ftther,  by  arraigning  and  executing  tibem  for  high  treason. 
He  thus  acquired  popularity  with  his  people,  who  had  suf- 
fered through  their  extortions ;  and  some  redress  was  offered 
by  acts  in  Henry's  first  parliament^  by  which  Empson  and 
Dudley  were  ai^^inted,  their  property  confiscated,  and  par- 
ties injured  by  untrue  inquisitions  through  their  procure- 
ment were  allowed  to  traverse  or  contest  them.^ 

The  first  fire  parliaments  of  Henry,  covering  the  first 
twenty  years  of  his  reign,  were  perfectly  barren  of  consti- 
tutional laws,  unless  we  admit  as  one,  an  act  for  enforcing 
better  attendance  in  the  commons  house  of  parliament. 
It  appears  that  ^'  the  knights,  citizens,  and  burgesses,  long 
time  before  the  end  of  the  parliament,  of  their  own  autho- 
rity, departed  and  went  home,  whereby  great  and  weighty 
matters  were  many  times  delayed."  It  was  provided  that 
no  member  should  depart,  or  absent  himself,  until  the  par- 
liament was  faUy  ended  or  prorogued,  except  with  the  li- 
onise of  the  speaker  and  the  house,  upon  pain  of  losing  his 
wages.* 

Henry  carried  on  his  government  throughout  the  whole 
period  of  his  reign  with  little  regard  to  the  law  that  the 
people  should  not  be  taxed  without  consent  of  parliament, 
whenever  it  interfered  with  his  will.  His  first  parliament 
granted  him  tonnage  and  poundage  for  his  life ;  but  with  a 
proviso  '^  that  these  grants  be  not  taken  in  example  to  the 

*  ^  Tbe  Journals  of  the  Houbo  of  Lords  oommeiKe  in  this  reign,  super- 
Kding  the  Bolls  of  Pailiament.    The  JoamaLi  of  the  Commons  oom- 
menoe  in  the  fint  year  of  Edward  IT. 
»6Heni7VIIL,cap.l6. 
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kings  of  England  in  time  to  come.*'^  His  four  following  par- 
liaments granted  him  subsidies  ;*  and  being  required  for  his 
wars  with  France,  they  were  readily  and  cheerfully  given. 
But  in  his  parliament  of  1523  coercion  was  employed.  Car- 
dinal Wolsey,  then  the  king's  minister  and  faTOurite,  went 
personally  to  the  house  of  commons  and  astounded  the  house 
by  demanding  £800,000 ;  and  the  House  of  Commons  re- 
sisting, he  made  it  another  visit,  in  great  state  and  pomp, 
and  desired  to  hear  the  reasons  of  those  who  were  against 
the  supply.  They  received  him  in  silence,  by  the  advice  of 
Sir  Thomas  More,  their  speaker,  who  told  him  that  it  was  a 
rule  of  their  house  never  to  debate  before  any  but  them- 
selves ;  and  his  desire  was  frustrated.*  But  they  made  no 
spirited  resistance  to  the  unconstitutional  interference  of 
Wolsey,  and  entered  into  a  debate,  which  continued  for  fif- 
teen days,  making  their  poverty  their  chief  argument ;  "  the 
highest  necessity  alleged  on  the  part  of  the  king,  the  highest 
poverty  confessed  on  the  part  of  the  members.*'*  The  pre- 
sence of  many  of  the  king's  servants  gave  a  majority  which 
carried  a  subsidy,  much  inferior  in  amount  to  that  demanded 
by  "Wolsey,  but  one  which,  it  was  intimated,  "  it  would  be 
very  difficult  to  levy  from  the  people,  and  would  be  likely 
to  endanger  the  loss  by  the  king,  of  the  goodwill  and  true 
hearts  of  his  subjects."^ 

The  parliaments  of  the  last  sixteen  years  of  Henry's  reign 
granted  to  him  supplies  three  times  only,  with  long  intervals 
between  them,  one  of  which  extends  to  eleven  years.  In 
the  absence  of  parliamenta'^/  grants,  Henry  supplied  his  ne- 
cessities by  forced  loans  secured  by  privy  seals,  and  by  be- 
nevolences. The  latter  beiLg  objected  to  as  illegal  by  the 
statute  of  Eichard  III.,  the  judges  were  considted,  and 
they  affirmed  the  statute  as  the  work  of  a  usurper,  not  to  be 
binding  on  a  legal  king.    An  instance  of  the  danger  of  re- 

J  1  Henry  VHI.,  ci^.  20.  »  Burnet's  Befonnation,  book  L 

'  See  Letter  of  an  M.P.,  in  Ellis's  Letters  IllustratiTe  of  English 
History,  vol.  i.  p.  220.    Farliamentaiy  Histoiy,  voL  ilL  p.  29. 
«  See  ante,  p.  186. 
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fosing  compliance  with  these  demands  is  found  in  the  case 
of  ^chard  Eeed,  an  alderman  of  London,  who  set  an  ex- 
ample of  resistance  to  a  benevolence,  by  refusing  to  con- 
tnbute.  He  was  sent  down  to  serve  as  a  common  soldier 
<m  the  Scottish  border ;  and  the  general  in  command  was 
&eeted  to  employ  him  in  the  hardest  and  most  perilous 
dofy.*  But  whether  Henry's  recourse  to  illegal  taxation  is 
to  be  attributed  to  his  love  of  arbitrary  power,  or  was  forced 
upon  him  by  the  omissions  of  Parliament  to, grant  him  rea- 
wnable  supplies,  may  well  be  doubted, — for  when  an  oppor- 
tunity occurred  for  remonstrating  against  beneyolences  as 
illegal  and  unconstitutional,  the  parliament  took  no  such 
course,  but  passed  an  act  remitting  to  the  king  the  money 
te  had  borrowed  of  his  subjects  by  way  of  prest  or  loan,  by 
iu8  privy  seal,  and  requiring  all  those  who  had  been  repaid, 
to  return  the  money  to  the  king.^ 

But  the  arbitrary  and  illegal  proceedings  of  Henry  have 
passed  away,  and  are  now  only  matters  of  history.  Neither 
<ioes  it  belong  to  our  subject  to  dilate  on  his  conduct  towards 
his  successive  queens,  nor  to  attempt  to  estimate  the  various 
tnd  inconsistent  qualities  of  his  character.  We  have  only 
to  consider  those  transactions  of  his  reign  which  have  had  a 
pennanent  effect ; — ^those  which  have  come  down  to  us  as 
puts  of  our  constitution,  civil  or  religious,  or  as  embodied 
in  a  chain  of  legislation  extending  from  his  time  to  our  own. 
The  great  event  of  his  reign  was  The  Bepobmatioit — "  one 
of  the  greatest  events  in  histo^^."*  The  whole  course  of 
his  policy,  as  it  affected  posterii^ ,'  and  not  only  of  his,  but  of 
all  the  subsequent  Tudor  sovereigns,  sprang  out  of  the  Be- 
Ibrmation.  It  was  their  mission  to  apply  its  principles  to 
ciril  government ;  and  although  they  did  not  perform  their 
task  with  much,  if  any,  regard  to  the  rights  of  conscience, 
it  IB  fiur  to  attribute  their  failure  in  that  respect  to  the 
ignorance  of  those  sacred  rights,  that  prevailed  in  the  age 
in  which  they  reigned.    But  although  successively  engaged, 

*  HaOam't  Constitutional  History,  voL  i  p.  25,  citing  Lodge,  p.  80. 

*  96  Henry  VIII.,  o^.  12,  AJ>.  1648.         »  Hume's  History,  ch.  24. 
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under  Providence,  in  the  same  design,  they  had  separate 
parts  assigned  to  them  to  perform.  To  Hemy  the  work  of 
demolition  was  given,  to  Elizabeth  that  of  reconstruction ; 
whilst  Edward  YI.  and  Mary  represent  the  oscillation  of  the 
ancient  fabric  before  its  Mi. 

Henry  had  no  love  or  predisposition  for  his  part.  It  wms 
forced  upon  him  by  circumstances.  For  the  first  twenty 
years  of  his  reign  he  was  a  faithful  son  of  the  Boman 
Catholic  Church;  and  at  the  announcement  of  Luther's 
doctrines,  he  controverted  them  in  a  book  that  obtained 
for  him  from  the  pope,  the  title  of  "  Defender  of  the  Faith," 
which  still  ornaments  our  regal  crown.  He  was  stimulated 
to  the  changes  which  he  made  in  the  national  religion,  by 
the  circumstances  in  which  he  was  involved,  in  the  middle 
period  of  his  reign,  and  when  his  wishes  and  passions  were 
obstructed  by  the  pope.  He  had  no  admiration  of  the 
principles  of  the  Beformation;  the  changes  he  made  re- 
nounced few  or  none  of  the  doctrines  of  Bome,  and  when 
he  rejected  the  pope,  he  transferred  the  spiritual  authority 
to  himself.  But  Henry's  initiatory  step  was  the  turning- 
point  of  the  fortunes  of  England,  at  a  most  important  epoch 
of  the  world's  civilization. 

Connected,  however,  with  Henry's  religious  policy,  there 
was  a  part  which  he  undertook  with  less  reluctance  than 
his  contest  with  the  pope ; — ^the  emancipation  of  the  people 
from  the  abuses  and  exactions  of  the  spiritual  courts,  and 
the  termination  of  the  distinction  between  clergy  and  laity 
in  the  civil  courts.  The  pope  and  the  clergy  recovered,  in 
the  reign  of  Henry  VII.,  the  influence  they  lost  in  the 
times  of  the  Flantagenets ;  and  they  not  only  enjoyed  com- 
plete immunity  from  the  secular  courts,  but  they  used  the 
spiritual  courts  so  as  to  make  them  the  sources  of  great 
oppression  and  discontent.  It  became  common  for  persons 
after  committing  great  crimes  to  get  into  holy  orders,  to 
avoid  punishment,  under  the  operation  of  the  law  of  benefit 
of  clergy.  The  clergy,  with  Cardinal  Wolsey  at  their  head, 
had  influence  enough  to  prevent  interference  with  their 
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prifileges;  and  they  had  for  some  time  tried  to  induce  the 
king  to  admit  their  entire  immunity  from  the  civil  courts ; 
wlien  a  case  arose  which  showed  the  injustice  of  such  au 
immuiity,  and  called  forth  from  Henry  a  firm  refusal  of  it. 
Bicfaard  Hnnne,  a  merchant-tailor,  having  taken  some  pro- 
eoeding  in  a  civil  court,  against  a  clerk,  for  illegal  extortion, 
was,  by  way  of  retaliation,  prosecuted  in  the  bishop's  court 
iat  heresy;  and  having  been  committed  to  the  bishop's 
prison,  he  was  found  murdered  there.  It  was  discovered 
that  the  murder  had  been  committed  by  the  bishop's  sumner 
tod  bdlman,  with  the  concurrence  of  his  chancellor.  The 
chancellor  and  aumner  were  indicted  in  a  criminal  court  for 
Hbe  murder.  The  king  was  appealed  to,  and  strongly  urged 
to  ieier  the  trial,  which,  it  was  alleged,  could  not  safely  be 
eotmsted  to  a  jury  of  laymen ;  and  in  order  that  the  bishops 
and  dorgy  might  have  time  to  refer  to  the  court  of  Bome 
tiie  question — ^whether  submission  to  the  civil  courts  was 
ttmsistent  with  the  laws  of  GK>d,  and  the  liberties  of  holy 
Chan^  This  appeal  gave  the  king  an  opportunity  of  de« 
dating  his  sentiments  on  this  important  subject ;  and  sup- 
poited  by  the  chief  justice,  and  some  of  the  clergy,  he  said, 
"Bj  the  permission  and  ordinance  of  God,  we  are  king  of 
&^and  ;  and  the  kings  of  England  in  times  past  never  had 
•07  superior  but  God  only.  Therefore,  know  you  well,  that 
we  will  maintiaiu  the  right  of  our  crown,  and  of  our  temporal 
jansdiction,  aa  well  in  this  as  in  all  other  points,  in  as 
ample  a  "^""^^  as  any  of  our  predecessors  have  done  before 
OUT  time."* 

The  history  of  Henry's  contest  with  the  pope  should  be 
lead  in  detail  in  the  works  of  the  historians.  It  will  suffice 
hoe  to  state  the  leading  events,  in  the  order  and  with  the 
dates  of  their  occurrence,  that  the  legislation  which  ensued, 
hj  which  the  power  of  the  pope  in  England  was  overthrown, 
may  be  traced  to  its  proximate  caiyes,  and  connected  with 
the  events  that  called  it  forth.  It  waa  a  long  and  wary 
struggle  between  the  king  and  Pope  Clement  YII.,  through 
'  Bunief  fl  History  of  the  Beficnrmatioii,  book  L  part  1,  pauim. 
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the  means  which  each  possessed  of  persuading  or  intimi- 
dating  the  other — one  to  obtain,  the  other  to  withhold  the 
pope's  bull  or  decree,  to  declare  Henry's  marriage  with  his 
brother  Arthur's  widow,  Eatherine  of  Arragon,  null  and 
Toid,  as  a  marriage  within  the  degrees  of  consanguinity  pro- 
hibited by  the  law  of  GK>d.  Before  the  marriage  took  place, 
there  had  been  doubts  of  its  legality ;  but  these  were  re- 
moTed  by  a  bull  of  the  then  reigning  pope,  Julius  II.,  dis- 
pensing with  the  objections  to  its  validity,  and  authorizing 
the  marriage.  After  the  lapse  of  twenty  years,  and  whilst 
his  daughter,  the  Princess  Mary,  was  heir  presumptiye  of 
the  throne,  as  the  only  issue  of  the  marriage,  Henry  had 
doubts  of  its  validity ; — ^involving  the  serious  question  of 
the  legitimacy  of  the  princess,  and  therefore  of  the  succes- 
sion to  the  throne.  But  such  doubts,  it  is  reasonable  to 
suppose,  were  greatly  aggravated  by  Henry's  abated  affec- 
tion for  Katherine,  now  in  ill-health  and  advancing  in  years, 
and  by  his  having  been  inflamed  by  the  beauty  of  Anne 
Boleyn,  whom  he  desired  to  marry.  Henry  applied  to  the 
pope,  in  1527,  for  a  bull  that  his  marriage  with  Kai^erine 
should  be  dedared  void,  as  originally  contrary  to  the  laws 
of  Ood,  and  therefore  not  capable  of  being  subsequently  ren- 
dered good  even  by  papal  authority.  But  the  pope,  supported 
and  instigated  by  the  Emperor  Charles  V.,  the  nephew  of 
Katherine,  and  dreading  to  encounter  his  hostility  to  the 
family  of  the  Medici,  of  which  the  pope  was  a  member, 
temporized  and  procrastinated.  Henry  was  too  &ithful  a 
son  of  the  Church,  and  perhaps  too  fearAil  of  its  power,  when 
supported  by  the  emperor,  to  take  any  rash  or  violent  step ; 
but,  at  length,  his  ambassador  at  Bome  obtained  fix)m  the 
pope  a  bull  authorizing  two  legates,  Cardinal  Campeggio, 
who  was  also  Bishop  of  Salisbury,  and  Cardinal  Wolsey,  to 
hold  a  trial  of  the  marriage.  To  give  Henry  confidence  in 
the  final  result  of  the  ifrial,  Campeggio,  before  he  set  out 
from  Bome,  was  furnished  with  a  papal  bull  annulling  the 
marriage,  which  he  was  authorized  to  show,  but  not  to  put 
in  force  without  further  orders.    The  trial  was  commenced 
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ii  the  Blackfiiara'  Convent  in  London,  on  the  dlst  of  May, 
1529.  Eatherine  was  summoned,  and  appeared  in  person ; 
hat  she  refused  to  submit  to  the  tribunal,  and  appealed  to 
the  court  of  Borne.  The  trial  proceeded  in  her  absence, 
and  was  procrastinated  to  the  23rd  of  July,  when  Camo 
peggio  prorogued  it  till  the  23rd  of  October;  before  which 
time  it  was  abandoned  by  Campeggio,  by  the  order  of  the 
japtf  without  any  sentence  having  been  pronounced,  and 
the  queen's  demand  of  an  appeal  to  Eome  was  affirmed. 

Wolsey  lost  the  king's  fkvour  through  the  failure  of  the 
tnal,  and  Thomas  Cranmer  now  appears  upon  the  scene, 
ciUed  from  Jesus  College,  Cambridge,  in  consequence  of 
Henij  having  been  told  of  a  scheme  he  had  suggested  for 
infloendng  the  pope,  or  at  least  for  justifying  independent 
action.  The  advice  which  he  gave  to  the  king,  was  to  sub* 
not  the  question  of  the  lawfulness  of  marriage  with  a  bro« 
that's  widow,  to  the  principal  foreign,  and  to  the  English 
ttniTereitiee.  That  advice  was  followed :  several  of  the  imi- 
Tenities  of  Europe  gave  their  decision  in  the  king's  favour ; 
tfae  miiversities  of  Oxford  and  Cambridge  alone  hesitated ; 
bat  they  finally  pronounced  an  opinion  conformable  to  that 
of  the  universities  of  Europe.  Cranmer  became  Archbishop 
rf  Canterbury  in  1 533.  The  king  had  gained  confidence  by 
the  oniform  opinion  of  the  universities  in  his  favour,  and  he 
instituted  a  court  of  inquiry,  over  which  Cranmer  presided, 
to  decide  upon  the  validity  of  the  marriage.  Cranmer  pro- 
noonced  sentence  of  divorce,  on  the  23rd  of  May,  1533.  The 
Uog  had  married  Anne  Boleyn  on  the  14th  of  November, 
1532;  the  marriage  was  publicly  owned  on  the  12th  of  April, 
1533,  and  she  became  the  mother  of  Elizabeth  on  the  7th  of 
September,  1633.  After  Henry  was  irretrievably  committed 
to  his  course  of  action,  the  pope  gave  sentence,  which  was 
pronounced  at  Bome  on  the  23rd  of  March,  1534.  The  Con- 
cliTewas  in  a  rage,  and  urged  the  pope  to  extreme  vneasures 
sgaiiut  Henry  ;  but  Clement,  probably  unwilling  to  strike 
a  bbw  which  should  render  impossible  the  restoration  of 
Boglmd  under  the  papal  power,  contented  himself,  for  the 
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present,  with  declaring  the  nnllitj  of  Cranmer's  sentence,  and 
of  the  second  marriage ;  and  he  only  threatened  excommn- 
nication  if,  before  the  Ist  of  November  following,  Henry 
did  not  replace  everything  in  the  condition  in  which  it  for- 
merly stood.^ 

These  dates  will  enable  a  comparison  to  be  made  of  the 
course  of  Henry's  legislation,  with  the  progress  of  his  suit 
at  Borne.  Whilst  the  issue  of  it  was  uncertain,  Henry 
summoned  a  parliament,  which  assembled  in  London  on  the 
3rd  of  November,  1529.  No  parliament  had  met  for  nearly 
seven  years.  The  pope  had  so  temporized  and  procrasti- 
nated, that  Henry's  temper  was  roused,  and  there  was  im- 
minent danger  of  a  rupture  between  them;  perhaps  to 
be  followed  by  war  with  the  Emperor  of  Germany  and  the 
King  of  France,  as  supporters  of  the  pope.  Cardbal  Wol- 
sey  was  disgraced,  and  Henry  was  thus  relieved  from  the 
councils  of  a  cardinal  of  Some.  The  new  ministers,  espe- 
cially Cranmer,  were  favourers  of  the  Eeformation.  It  was 
now  the  object  to  conciliate  the  people,  and  to  have  all  se- 
cure at  home,  in  order  to  proceed  more  confidently  abroad 
in  the  negotiations  still  pending.  The  parliament  which  so 
assembled,  was  continued,  by  prorogations,  for  seven  yean. 
The  whole  work  of  demolition  was  done  by  the  same  parlia- 
ment. The  commons  were  the  principal  movers  and  actors ; 
and  they  evinced  their  willingness  to  undertake  the  work, 
by  presenting,  soon  after  their  first  meeting,  a  petition  to 
the  king,  containing  severe  reflections  on  the  vices  and  cor- 
ruptions of  the  clergy,  "  which  were  believed  to  flow  from 
men  who  had  Luther's  doctrines  in  their  hearts."* 

In  the  first  session  of  the  parliament  no  attack  was  made 
on  the  authority  of  the  pope;  but  three  statutes  were  passed 
in  restraint  or  diminution  of  the  privileges  of  the  clergy. 
The  first  of  these  acts  restrained  the  power  which  the 
bishops  etercised,  of  levying  fees  on  the  probates  of  wills. 
So  long  before  as  the  reign  of  Edward  III.  the  extortion  of 

^  Hume*8  Histoiy,  cap.  80,  dting  Le  Qrand,  voL  iiL  p.  566. 
'  Bornet't  History  of  the  BelSramation,  part  1,  book  2,  p.  138. 
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^Ae  ndiusien  of  the  bishops  and  ordinaries,  in  taking  of  the 
peo[^  grierons  and  ontrageous  fine  for  the  probate  of  tes- 
tunentB,**  called  forth  a  statute,  which  empowered  the  king's 
jutiees  to  inquire  of  such  oppressions  and  extortions,  and 
to  hesr  and  determine  them,  as  well  at  the  king's  suit,  as  at 
the  suit  of  the  party  .^  Another  statute,  in  the  reign  of 
Heniy  V^  imposed  penalties  upon  the  ordinaries  for  such 
otortions;  but  that  statute  endured  but  for  one  parlia- 
nent,  **  bj  reason  that  the  ordinaries  did  then  promise  to 
nferm  and  amend  their  oppressions  and  exactions."^  The 
itrtate  of  Henrj  fixed  the  fees  to  be  taken  by  the  ordina- 
nes  and  offidals,  for  probates  of  wills,  and  grants  of  ad- 
■inistration  of  intestates'  estates,  on  a  graduated  scale,  ac- 
ording  to  the  value  of  the  property.^ 

The  second  statute  was  passed  to  regulate  the  fees  paid 
to  the  dergj  as  mortuaries :  the  motive  stated  was  '*  doubt 
at  to  the  form  of  demanding  mortuaries  or  corse-presents,  , 
which,  as  lately  taken,  were  thought  over^xcessive  to  i)oor 
people."  Mortuaries  were  fixed  on  a  graduated  scale,  ao- 
eording  to  the  value  of  the  property  left  by  the  deceased, 
tiie  lowest  mortuary  fee  to  be  three  shillings  and  fourpence, 
aad  the  highest  ten  shillings ;  it  was  not  to  be  paid  for  a 
unied  woman,  a  child,  for  a  person  not  keeping  house,  nor 
br  a  way£uing  man.^ 

The  third  statute  was  to  disable  the  clergy  firom  taking 
hmdi  to  fi&rm,  and  from  holding  pluralities  of  livings.  It 
prohibited  spiritual  persons,  secular  or  regular,  &om  taking 
or  occupying,  by  lease  or  otherwise,  lands  to  farm,  and  de- 
clared that  leases  to  them  should  be  void.  It  also  prohi- 
bited them  from  entering  into  any  kind  of  trade.  It  pro- 
hibited persons  having  one  benefice  with  cure  of  souls,  of 
the  yearly  value  of  £8  or  above,  from  accepting  any  other ; 
snd  if  inducted  into  a  second  benefice,  the  first  should  be 
void,  and  the  patron  might  present.    It  imposed  penalties 

'  31  Edward  HI.,  §tat.  I  cap.  4.  «  8  Heniy  V.,  cap.  8. 

•  21  Henry  VIIL,  cap  6,  A.i).  1529. 
^  SI  Hfloiy  ym.,  cap.  6,  a.d.  1629. 
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on  those  who  should  procure,  at  the  court  of  Borne  or  else- 
where, a  license  or  dispensation  to  hold  more  than  one  be- 
nefice ;  but  it  empowered  the  lords  spiritual  and  temporal, 
and  certain  of  the  king's  officers  and  judges,  and  some  others 
of  lower  rank,  to  haye  chaplains,  (the  number  yarying 
according  to  rank,)  and  their  chaplahis  were  priyileged  to 
hold  two  benefices.^ 

The  parliament  held  in  1580  passed  no  statute  either 
against  the  clergy  or  the  pope,  but  in  the  session  of  1531 
the  attack  upon  the  priyileges  of  the  clergy  was  renewed. 
The  first  series  (which  we  have  noticed)  rderred  to  their 
personal  privileges,  the  next  act  was  directed  against  their 
ecclesiastical  authority.  It  is  called,  ^  An  Act  to  restrain 
the  Abuses  of  the  Ecclesiastical  Courts."  '^  Great  number 
of  the  king's  subjects,  (the  preamble  states,)  men,  wives* 
and  servants,  dwelling  in  divers  dioceses  of  England  and 
Wales,  are  cited  to  appear  in  the  court  of  Arches,  and  other 
high  courts  of  the  archbishops,  far  from  their  dwellings,  and 
many  times,  to  answer  feigned  causes,  suits  of  defamation, 
withholding  of  tithes,  and  such-like  causes  and  matters, 
sued  more  for  malice  and  for  vexation  than  any  just  cause 
of  suit ;  and  not  appearing,  they  are  excommunicated,  or 
at  least  suspended  from  all  divine  services,  and  can  only  be 
absolved  on  payment  of  the  fees  of  court."  The  citation  of 
a  person  out  of  the  diocese  in  which  he  lived,  was  declared 
illegal,  except  in  the  cases  of  spiritual  persons  for  spiritual 
ofiences ;  of  appeals  from  the  bishops'  courts,  and  for  he- 
resy.^ 

In  the  same  parliament  we  find  the  first  statute  that  was 
directed  expressly  against  the  pope.  Henry  was  waiting, 
and  his  ambassadors  at  Bome  were  negotiating,  for  a  fisi- 
vourable  decision  in  his  suit ;  and  this  statute  was  evidently 
put  forth  to  indicate  what  might  be  expected  if  the  pope 
procrastinated  much  longer.  In  the  meantime  its  operation 
was  suspended  by  postponing  the  royal  assent ;  which  Henry 
was  empowered  to  give  at  his  pleasure,  by  letters-patent 

»  21  Henry  Vin.,  cap.  18.  «  23  Heniy  VIIL,  cap.  9. 
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under  tbe  great  seal.  The  pope  is  treated  with  outward  re- 
ipect,  but  full  provision  is  made  for  depriying  him  of  his 
anthoritjr  and  placing  it  elsewhere,  in  the  event  of  the  royal 
aaeDt  being  given. 

Tbe  object  of  the  aet  was  to  deprive  the  pope  of  the 
lerome  he  enjoyed  from  the  consecration  of  the  English 
bttbops,  for  which  he  received  the  first  year's  income  of 
their  sees,  under  the  name  of  annates  or  first-fiiiits.  It 
leeites  **  that  the  pope's  holiness,  and  his  predecessors  at  the 
eoort  of  Borne,  have  taken  of  all  archbishops  and  bishops 
dected,  annates  or  first-firuits,  which  they  were  compelled 
to  pay  before  tiiey  could  receive  the  pope's  bulls  for  their 
Sections  to  be  confirmed ;  insomuch  that  it  is  known  that 
tboe  had  passed  out  of  the  realm,  since  the  second  year  of 
King  Heniy  YII.,  for  the  expisdition  of  bulls  of  archbishop- 
lics  and  bishoprics,  £160,000  at  the  least.  It  ordained 
that  payments  of  annates  or  first-firuits,  and  all  manner  of 
contributions  for  an  archbishopric  or  bishopric,  or  for  any 
hoDs  fiom  Borne,  should  cease ;  and  if  any  bishop  paid 
aonates  or  first-fruits  to  Bome,  he  should  forfeit  all  his 
goods  and  huids  to  the  king.  If  any  person  presented  by 
the  king  to  the  pope  to  be  a  bishop,  should  be  delayed  at 
Borne  by  means  of  the  pope's  bulls,  or  should  be  denied 
the  requisite  bulls,  then  the  person  so  presented  should  be 
consecrated  in  England  by  the  archbishop  of  the  province. 
If  then  delayed  for  lack  of  bulls  fix)m  Bome,  he  should  be 
consecrated  by  two  bishops  to  be  nominated  by  the  king. 
Bishops  so  consecrated  should  be  installed,  accepted,  and 
obeyed,  and  should  enjoy  their  spiritualities  and  temporali- 
te  as  completely  as  if  they  had  obtained  their  bulls  from 
Bome.  And  forasmuch  as  the  king  and  the  parliament  did 
oot  intend  to  use,  in  this  or  any  other  like  cause,  extremity 
or  violence,  before  gentle  comrtesy  or  friendship  first  at- 
tempted, they  had  therefore  thought  convenient  to  commit 
fte  final  determination  of  the  premises  to  the  king,  to  moye 
the  pope's  holiness  amicably  to  compound,  rather  than  to 
eztingoish,  the  annates;  or  else  by  some  friendly,  loving, 

I  8 
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and  tolerable  oompoidtion  to  moderate  the  eame.  The  king 
was  therefore  empowered,  hy  his  letters-patent,  before  the 
beginning  of  the  next  parliament,  to  declare  whether  the 
premises  should  be  a  statute  or  not.  But  if  it  should  appear 
to  the  king  that  the  realm  should  continue  to  be  burdened 
with  the  exactions,  and  that  our  holj  &ther  the  pope  do 
uncharitably  proceed  to  excommunications,  interdictions,  or 
censures, — then  that  the  king  and  all  his  spiritual  and  lay 
subjects,  without  any  scruples  of  conscience,  should  lawfully 
minister  throughout  the  realm  all  sacraments,  ceremonies, 
or  other  divine  services  of  the  holy  Church ;  and  that  such 
censures,  excommunications,  and  interdictions,  should  not  by 
the  prelates,  or  spiritual  fathers  of  this  realm,  be  publiahed, 
executed,  nor  divulged.* 

The  parliament  which  met  in  1532  continued  the  legisla- 
tion against  the  pope.  It  aimed  a  blow  at  the  chief  source 
of  the  papal  power,  by  the  statute  ^For  the  Bestraint  of 
Appeals  to  Bome."  The  preamble,  in  pompous  language,  de- 
signed perhaps  to  defy  and  intimidate  the  pope,  announces 
"  that  the  realm  of  England  is  an  Empire,  governed  by  one 
supreme  head  and  king,  unto  whom  a  body  politic,  divided 
by  names  of  Spirituality  and  Temporality,  owe  obedience,  the 
former  usually  called  the  English  Church.  It  refers  to  tiie 
laws  of  Edward  I.,  Edward  III.,  Eichard  IE.,  and  Henry  IV^ 
against  the  annoyance  of  Some  ;'  and  that  since  those 
good  statutes,  inconveniences  and  dangers  had  arisen  and 
sprung  by  reason  of  appeals  to  Home,  in  causes  testamen- 
tary, of  matrimony  and  divorce,  tithes,  oblations,  and  obven- 
tions,  to  the  vexation,  costs,  and  charges  of  the  king  and  Ida 
subjects,  and  to  the  great  delay  of  justice,  as  parties  com» 
monly  appealed  to  Home  for  the  purpose  of  delay.  The 
statute  declared  that  all  spiritual  causes  arising  within  tibe 
realm — whether  they  concerned  the  king  or  his  subjects, — 
should  be  heard  and  determined  within  the  king's  jurisdicv 

1  28  Henry  YIII.,  cap.  20,  An  act  oonoeming  Bestraint  of  FajFinent 
of  Annates  to  the  See  of  Borne,  aj).  1581. 
s  Seeafi<tf,p.l48. 
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tkm,  and  not  elsewhere,  in  each  courts,  spiritual  and  tem- 
poni,  as  the  case  should  require ;  any  inhibitions,  or  excom- 
Dumications,  or  processes  from  the  see  of  Borne  notwith- 
fltending.  Any  person  procuring  from  Borne  any  foreign 
process,  should  incur  the  penalties  of  prsmunire.  The 
coone  of  iq>pe]d  was  declared  to  be  from  the  archdeacon  to 
tiie  bishop,  and  from  the  bishop  to  the  archbishop  of  his 
paroiinee.  In  any  case  touching  the  king,  or  his  successors, 
tiie  appeal  should  be  to  the  upper  house  of  convocation.^ 

When  the  parliament  assembled  in  1533,^  all  hope  of  a 
nooodliation  with  the  pope  appeared  to  be  at  an  end.  Cran- 
flMf  had  pronocinced  sentence  of  diyorce  of  Henry's  marriage 
with  £atherine,  and  his  marriage  with  Ann  Boleyn  had  been 
dedared.  Nothing  could  be  looked  for  from  the  pope  but 
tfeommunication,  and  perhaps  sentence  of  deposition,  for 
tills  contempt  of  his  spiritual  authority.  It  was  now  neces- 
niy  to  secure  the  allegiance  of  the  English  clergy,  to  bring 
tiie  convocation  und^  the  power  of  the  crown,  and  boldly 
to  provide  a  new  mode  of  consecrating  the  bishops ;  and 
tfcsii  to  deprive  the  pope  of  every  vestige  of  power  over, 
or  pecuniary  benefit  from,  the  English  nation. 

A  statute  records  the  adherence  of  the  English  clergy, 
sad  their  submission  to  Henry's  spiritual  authority.  The 
deigy  (it  states)  ''not  only  acknowledged,  according  to 
the  trath,  that  the  convocation  of  the  clergy  was,  always 
had  beaa,  and  ought  to  be,  assembled  by  the  king's  writ,  but 
ibo  submitting  themselves  to  the  king's  majesty,  had  pro- 
iDised,  in  verbo  saeerdoUi^  that  they  would  never  from  thence- 
forth presume  to  attempt,  allege,  claim,  or  put  in  ure,  enact, 
ptOBulge,  or  execute,  any  new  canons,  constitutions,  or  or- 
dinances, in  the  provincial  or  other  convocation,  without  the 
long's  assent  and  license.    The  statute  prohibits  any  such 

'  24  Heniy  YIII.,  cap.  12,  For  the  Bestndnt  of  Appeals,  a.d.  1532. 

*  Una  parliament  assembled  on  the  16th  of  January,  1683  (Old  Style, 
«  ltt4»  New  Style),  and  eontinaed  till  the  80th  of  March  following. 
"Die  diffareDoe  of  Style  most  be  recollected,  or  it  would  seem  that  Gran- 
Btt'i  acBtenoe  d  divorce  followed,  and  not  preceded,  this  parliament. 
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act  being  done,  upon  pain  of  imprisonment  and  fine  at  the 
king's  will.  Erom  Easter,  1534i,  there  should  be  no  appeals 
to  the  Bishop  or  See  of  Borne ;  but  all  appeals  should  be 
according  to  the  statute  made  since  the  beginning  of  that; 
parliament.'  Appeals  from  the  archbishops'  courts  should 
be  made  to  the  king  in  his  court  of  chancery,  and  the  king 
should  appoint  commissioners  to  hear  such  appeals.  The 
penalties  of  prsBmunire  were  imposed  on  those  who  should 
siie  appeals  to  Bome,  or  procure  or  execute  anj  process 
from  Bome.^ 

The  act  for  non-pajment  of  first-fruits  to  the  Bishop  of 
Bome,  passed  in  1531,  and  which  has  been  described  as 
held  by  Henry  in  terrorem  over  the  pope,  was  re-enacted 
and  confirmed  in  the  parliament  of  1538. '  The  preamble 
states  that  "  albeit  the  Bishop  of  Bome,  otherwise  c&lled  the 
Pope,  had  been  informed  and  certified  of  the  efiectual  con- 
tents of  the  act, — ^to  the  intent  that  by  some  gentle  ways 
the  exactions  might  be  redressed  and  reformed, — yet  never- 
theless the  Bishop  of  Bome  hitherto  had  made  no  answer 
of  his  mind  therein  to  the  king's  highness,  nor  devised  nor 
required  any  reasonable  ways  to  and  with  the  king  for  the 
same ;  wherefore  his  majesty  had  put  his  royal  assent  to  the 
act,  by  his  letters-patent,  under  his  great  seal."  Therefore,  in 
order  to  express  in  what  manner  and  fiEishion  archbishops 
and  bishops  should  be  elected  and  consecrated,  it  was  enacted 
that  no  person  should  be  thereafter  presented,  nominated, 
or  commended  to  the  Bishop  or  See  of  Bome  for  the  dig- 
nity or  office  of  archbishop  or  bishop, — ^nor  should  procure 
any  bulls  nor  pay  any  annates  or  first-fruits  to  Bome, — 
but  all  such  bulls  and  payments  should  utterly  cease  and  be 
no  longer  used  within  the  realm.  But  at  every  avoidance  of 
an  archbishopric  or  bishopric,  the  king  might  grant  to  the 
dean  and  chapter  of  the  cathedral  church  where  the  see 

1  24  Heniy  VIIL,  cap.  12,  ante,  p.  179. 

'  25  Hemy  VIII.,  cap.  19,  The  Submission  of  the  Glei^  and  Beetnint 
of  Appeals,  AJ).  1638. 
»  See  ante,  p.  177. 
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should  he  Toid,  a  license  under  tlie  great  seal,  to  proeeed  to 
election  of  an  archbishop  or  bishop, — ^with  a  letter  missiYe 
eontuning  the  name  of  the  person  whom  they  should  elect 
and  choose ;  and  him  they  should  choose,  and  none  other. 
If  thej  should  defer  their  election  for  twehe  dajs,  the  king 
ibould  elect  by  letters-patent  under  the  great  seaL  Every 
person  so  elected,  suing  his  temporalities  out  of  the  king's 
hands,  and  making  a  corporal  oath  to  the  king,  and  to  none 
other,  should  be  thrononized  or  installed,  and  should  have 
die  profits  spiritual  and  temporal  belonging  to  the  bishop- 

The  same  parliament  passed  an  act  to  put  an  end  to  the 
immerous  ways  by  which  money  flowed  from  the  kingdom 
to  the  pope,  and  it  also  substituted  authority  in  lieu  of  that 
of  the  pope,  for  granting  licenses,  dispensations,  and  various 
otiier  instruments  then  deemed  necessary  for  carrying  on 
^  spiritual  affidrs  of  the  kingdom.  It  is  founded  ^  on  the 
petition  of  the  commons,  who  informed  the  king  that  his 
subjects  were  greatly  decayed  and  impoverished  by  the  in- 
tokrMe  exactions  of  the  Bishop  and  See  of  Borne,  the  spe- 
cialities whereof  were  over-long,  large  in  number,  and  te- 
dious to  be  inserted  ;^  wherdn  the  Bishop  of  Borne  had  not 
only  to  be  blamed  for  his  usurpation,  but  for  his  abusing  and 
begdUng  the  king's  subjects, — ^pretending  and  persuading  • 
them  that  he  had  power  to  dispense  with  human  laws  in 
causes  which  were  called  spiritual, — whereas  your  grace's 
realm,  recognizing  no  superior  under  Ood,  but  only  your 
grace,  hath  been  and  is  firee  from  subjection  to  any  man's 

'  25  Hemy  Vlll.,  cap.  20,  An  Act  for  the  Non-payment  of  First- 
firiaU  to  the  Bishop  of  Borne,  aj).  1533. 

*  Hcrettheless  a  long  and  cmioas  Ibt  is  inserted ;  viz. — pensionB, 
eenaei,  Peter-penoe,  piocurationB,  firuits,  suits  for  provisions,  and  expedi- 
tions of  bulls  for  archbishopiics  and  bishoprics,  and  for  delegacies,  and 
rescriptt  in  causes  of  contentions  and  appeals,  jurisdictions  legantine,  and 
sbo  ibr  dispensations,  licenses,  fitcuUiee,  grants,  relaxations,  writs  called 
Per  Me  vaUre^  rehabilitations,  abolitions,  and  other  infinite  sort  of 
bolls,  breeres,  and  instoiunents,  names  and  kinds  in  great  numbers  here- 
to&ve  practised  and  obtained. 
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laws ;  but  only  to  bucIl  as  haye  been  made  within  this  reahn 
to  the  wealth  of  the  same ; — and  not  to  the  Liws  of  any  fo- 
reign prince,  potentate,  or  prelate,  which  the  king,  the  lords 
temporal,  and  commons  in  parliament  have  full  power  to 
abrogate,  annul,  amplify,  or  diminish,  as  to  them  shall  seem 
meet  for  the  wealth  of  the  realm."  The  statute,  therefore, 
enacted  that — forasmuch  as  your  majesty  is  supreme  head  of 
the  Church  of  England,  as  the  prelates  and  clergy  of  the 
realm  in  their  synods  and  conyocations  have  recognised — 
no  persons  should  pay  any  of  the  before-named  impositions 
to  the  use  of  the  Bishop  or  See  of  Eome,  as  they  thereto- 
fore had  used  by  the  usurpation  of  the  Bishop  of  Borne, 
and  the  sufferance  of  the  king  and  his  progenitors ;  but  all 
such  payments  to  his  use  and  his  chambers,  which  he  call- 
eth  Apostolic,  by  usurpation  and  sufferance,  should  cease. 
Neither  the  king  nor  his  subjects  should  thenceforth  sue  to 
the  Bishop  of  Borne,  called  the  pope,  or  to  the  see  of  Borne, 
for  any  of  the  licenses  and  other  instruments  before  de- 
scribed, accustomed  to  be  obtained  at  Borne;  but  thence- 
forth the  Archbishop  of  Canterbury  should  hare  power  to 
grant,  by  an  instrument  under  his  seal,  all  such  licenses  and 
other  writings  as  before  were  obtained  from  the  see  of 
Bome.  Children  bom  of  marriages  solemnized  by  virtue  of 
an  archbishop's  license,  should  be  legitimate.  But  the  king, 
his  nobles,  and  subjects  did  not  intend,  by  the  act,  to  decline 
or  vary  from  the  articles  of  the  catholic  faith  in  Christendom, 
or  in  other  things  declared  by  the  Word  of  Qod  necessary 
for  salvation.  The  penalties  of  prsBmunire  were  imposed  on 
those  who  should  sue  to  Bome,  for  any  licenses,  bulls,  or 
instruments  forbidden  by  the  act.^ 

But  Henry  had  not  yet  quite  abandoned  the  possibility  of 
a  reconciliation,  or  at  least  an  arrangement  with  Bcnne. 
This  act  provided  that  it  was  not  to  take  effect  until  the 
feast  of  St.  John  Baptist  (24th  of  June,  1534),  unless  he  by 
his  letters-patent  declared  his  pleasure  that  it  should  take 

^  25  Henry  YIII.,  cap.  21,  The  Act  oonoeming  Peter-penoe  and  Dia* 
pensationB,  aj).  1533. 
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effect  earlier.  He  was  also  empowered  by  the  same  means, 
and  within  the  same  period,  to  abrogate,  annul,  and  repeal 
the  act,  or  so  much  of  it  as  he  pleased.^ 

The  same  parliament  arranged  the  descent  of  the  crown, 
bj  an  '^  Act  concerning  the  King's  Succession."  This  makes 
express  reference  to  all  the  great  eyents,  the  sentence 
igamst  the  first  marriage — the  second  marriage,  and  the 
birth  of  Mizabeth  f  and  it  purports  to  be  made  on  the  pe- 
tition of  the  lords  and  commons.  Thej  point  out  the  eyils 
of  ambiguity  and  doubts  as  to  the  succession,  tending  to 
great  effusion  and  destruction  of  man's  blood,  nobles  and 
nilQects,  when  questions  of  succession  have  been  moved 
tad  postponed, — "  by  reason  whereof  the  Bishop  of  £ome, 
ind  see  apostolic  .  .  .  hath  presumed  in  times  past  to  in- 
nat  who  should  please  them,  to  inherit  in  other  men's 
kingdoms  and  dominions,  which  we,  your  most  humble  sub- 
jects, spiritual  and  temporal,  do  utterly  abhor  and  detest." 
It  was  then  declared  that  the  king's  marriage  with  the 
Lady  Eatherine, — ^proved  before  Thomas,  Archbishop  of 
Canterbury,  to  have  been  the  lawful  wife  of  Arthur, — 
was  against  the  laws  of  Almighty  God,  and  void ;  and  that 
the  geparation  made  by  the  archbishop  was  good  and  effec- 
toaL  The  Lady  Eatherine  should  be  called  and  reputed 
dowager  to  Prince  Arthur,  and  not  queen — and  "  that  the 
lawful  matrimony  solemnized  between  your  highness  and 
your  most  dear  and  entirely  beloved  wife,  Queen  Anne, 
ihall  be  established,  and  taken  for  true  and  perfect  ever 
hereafter,  according  to  the  just  judgment  of  Thomas,  Arch- 
biih<^  of  Canterbury, — whose  groimds  of  judgment  have 
been  confirmed,  as  well  by  the  whole  clergy  of  this  realm,  in 
both  their  convocations,  and  by  both  the  universities  there- 
of^ as  by  the  universities  of  Bonony,  Padua,  Paris,  Orleance, 
Tolome,  Angiewe,  and  divers  others ;  and  also  by  the  pri- 
nte  writings  of  many  right  excellent  well-leamed  men, — 
wfaidi  grounds  so  confirmed,  and  judgment,  and  marriage 
with  your  lawful  wife,  Queen  Anne,  we  your  subjects,  both 
>  §§28,29. 
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spiritual  and  temporal^  do  accept,  approve,  and  ratify  for 
good,  and  consonant  to  the  laws  of  Almighty  Ood."  The 
imperial  crown  of  England  was  then  entailed  on  Hemy,  and 
the  sons  of  his  body  by  Queen  Anne,  or  if  she  died  without 
issue  male,  on  his  sons  by  any  succeeding  queen;  and  in 
default  of  issue  male,  then  on  the  issue  female  of  Queen 
Anne,  and  first  to  the  eldest  issue  female,  the  Lady  Elisa- 
beth, and  the  heirs  of  her  body,  lawfuMy  begotten.  For 
the  sure  establishment  of  the  succession  according  to  the 
act,  as  well  the  nobles  spiritual  and  temporal  as  other  sub- 
jects, at  their  full  ages,  by  the  commandment  of  the  king, 
and  at  all  times  when  he  should  appoint,  should  make  oath 
in  the  presence  of  the  king,  or  before  such  others  as  he 
should  appoint,  truly,  firmly,  and  constantly,  and  without 
fraud  or  guile,  to  obserre,  fdlfil,  maintain,  defend,  and  keep 
the  whole  efiects  and  contents  of  the  act.  All  subjects  spi- 
ritual and  temporal  suing  lisens,  restitutions,  or  omter^le- 
main,  out  of  the  hands  of  the  king,  or  doing  any  fealty  by 
reason  of  the  tenure  of  their  lands,  should  swear  a  like  oath. 
And  if  any  person  commanded  to  take  the  oath  should 
refuse,  he  should  be  an  offender  in  misprision  of  treaaou, 
and  suffer  accordingly.^ 

Whilst  the  parliament  of  1533  was  passing  the  acts  we 
have  just  described,  there  was,  at  Bome,  Aill  hope  and 

'  26  Hemy  YIIL,  cap.  22.  Ab  this  settlement  of  the  suocesskni  to 
the  crown  led  to  no  constitutional  changes,  the  crown  haying  deeoended, 
after  the  death  of  Henrj,  in  strict  conformity  with  the  laws  of  descent^ 
we  may  dispose  of  this  part  of  the  subject  bj  stating  that  after  the  death 
of  Anne  Boleyn,  an  act  was  passed  (^  Hen.  VIII.,  ct^.  7)  settling  the 
crown  on  the  issue  of  Queen  Jane  Seymour,  and  in  defstult  of  such  issoe, 
empowering  Henry  to  appoint  his  successor.  Aft«r  the  king's  maniage 
with  Eatherine  Nerill,  another  act  (85  Hen.  Till.,  cap.  1)  recognized  the 
succession  to  the  crown  as  then  being  in  Prince  Edward,  son  of  the  lat« 
Queen  Jane,  and  if  the  king  and  Prince  Edward  should  die  without 
heirs,  the  crown  should  remain  to  the  Lady  Maiy,  daughter  of  Kathenne 
of  Arragon,  with  remainder  to  the  Lady  Elizabeth.  The  king  was  em- 
powed  to  limit  the  succession  of  the  crown,  in  rerersion  or  remainder,  by 
letters-patent  or  will,  in  case  of  fiulure  of  issue  of  the  Ladies  Maiy  or 
Elizabeth. 
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e^ectatiaa  tint  die 

the 

policjof  ] 

and  tiie  pope  bed  ] 

Frmee,  striped  in  to 

Henij  and  the  pope.    Xhk  bed  nteeeded  so  fir  tkrt 

anugeiiiait  bed  been  aede,  that  if  Hearr  vonld 

his  CBoae  to  tiie  Hofy  See,  aed  mffit  a  »ritien  i^greeme&t  to 

tbt  efeet,  the  pope  vtioU  appoint  e  eoBSfltoiT,  froaa  which 

(to  aatifify  Hearj)  ihe  eaidinala  of  the  imperial  £Mtion 

ihoold  be  exdoded,  and  wbidi  ahoold  decide  in  frrour  of 

Hemy'B  demanda.    A  daj  wm  fixed  for  the  ddiray  of 

Hemy'fl  written  iwomiae  at  Bone,  but  die  courier  was  de> 

tuned  bejond  the  di^  appointed;  and  in  the  meantame 

newB  was  broogfat  to  Borne  tiiat  tiie  pope  and  cardinals 

were  treated  witii  deriakm  in  England.    Tfaej  entered  tbe 

eonaistoiy,  inflamed  witii  anger,  and  a  predpitato  sraitence 

WIS  prottoonced,  that  the  marriage  ci  Henrj  and  Katherine 

was  Tslid,  and  H^irj  was  dedared  exccHiuiinnicated  if  be 

Rfbaed  to  adhere  to  it. 

This  negotiation  explains  tiie  poww  reserved  to  Henry 
to  annul  the  act  prohibiting  all  payments  to  Borne;  but 
it  seems  improbable  that  the  reconciliation  should  hare  fiuled 
from  so  slight  a  cause  as*thst  mentioned.  Hie  derision  of 
the  people  could  not  be  more  pungent  or  expressive  than 
the  contomptuous  language  employed  against  the  pope  in 
tbe  acts  of  parliament;  and  we  may  accept,  perhaps,  Hume's 
sohition  of  this  inconsistency,  that  Heniy  ^either  enter- 
Udned  litUe  hopes  of  success,  or  was  indifferent  about  the 
ercnt.*'* 

The  parliament  which  met  on  the  8rd  of  November, 
1584:,  occupied  itself  in  investing  Henry  with  the  power 
of  his  new  position  as  head  of  the  Church.  It  opened 
with  an  act,  dedaring  '^  the  king's  grace  to  be  authorized 
supreme  head."  The  recognition  by  the  convocation  of 
Hairy  as  supreme  head  of  the  Church  received  statutory 
1  Htinie's  History,  cap.  30,  j»aM»M. 
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sanction  in  tbe  parliament  of  1583 ;  it  was  now,  therefore, 
to  be  declared  as  existing  law.  The  act  states  that  '*  si- 
though  the  king  is,  and  ought  to  be,  the  supreme  head 
of  the  Church  of  England,  and  was  so  recognized  by  the 
clergy  in  their  convocation,  yet  for  corroboration  and  con- 
firmation thereof,  and  to  repress  and  extirpate  all  errors, 
heresies,  and  other  enormities  and  abuses  theretofore  used, 
it  was  enacted  that  the  king,  and  his  heirs,  should  be  taken, 
accepted,  and  reputed  the  only  supreme  head  on  earth  of 
the  Church  of  England,  and  should  have  and  enjoy,  annexed 
and  united  to  the  imperial  crown,  as  well  the  title  and  style 
thereof,  as  all  honours,  dignities,  pre-eminences,  jurisdic- 
tions, privileges,  authorities,  immunities,  profits,  and  com- 
modities, to  the  dignity  of  supreme  head  of  the  Church  be- 
longing; with  full  power  and  authority  to  visit,  repress, 
redress,  reform,  order,  correct,  restrain,  and  amend  all  errors, 
heresies,  abuses,  offences,  contempts,  and  enormities.^ 

The  last  statute  was  immediately  followed  by  one  estab- 
lishing the  oath  to  be  taken  to  observe  it.  Beferring  to  the 
oath  required  by  the  Act  of  Succession,  and  to  its  form — ^to 
bear  faith,  truth,  and  obedience  to  the  king,  and  to  his  heirs 
by  Queen  Anne,  or  to  his  heirs  according  to  the  limitation 
of  the  Statute  of  Succession,  and  not  to  any  other  within 
the  realm,  nor  foreign  authority  or  potentate — it  enacted 
that  every  subject  should  be  bound  to  take  and  accept  such 
oath  for  the  maintenance  and  defence  of  the  same  act.^ 

This  oath  laid  the  foundation  of  a  cruel  episode  in  tbe 
history  of  the  times.  Acknowledgment  of  the  succession, 
as  settled  by  the  new  law,  implied  a  repudiation  of  the 
pope's  spiritual  power.  The  oath  was,  however,  generally 
taken  throughout  the  kingdom.  Some,  who  entertained  con- 
scientious scruples  about  its  import,  refused  it,  and  were 
tried  and  executed  for  high  treason.  Amongst  the  most 
eminent  victims  were  Sir  Thomas  More,  and  Fisher,  Bishop 
of  Eochester.  Sir  Thomas  More  had  no  scruples  about  the 
temporal  succession,  but  could  not,  although  strongly  urged 

>  26  Henry  VIII.,  cap.  1,  a.d.  1534.  «  Idem,  oap.  2. 
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hj  Cnmner  and  others,  assert  the  legality  of  the  marriage 

witii  Anne  Boleyn ;  still  less  could  he,  when  on  his  trial, 

admit,  as  a  rigid  Catholic,  that  Henry  had  superseded  the 

I       pope  as  head  of  the  Church.    Some  Charterhouse  monks 

I       lefoMed  the  oath,  and  were  executed  in  their  ecclesiastical 

I       drtss,  and  without  having  undergone  the  previous  ceremony 

of  degradation  from  holy  orders.    "  It  was,"  says  Hume, "  a 

U^  instance  of  tyranny,  to  punish  the  mere  delivery  of 

(or  rather  the  refusal  to  express)  a  political  opinion,  espe- 

eially  one  that  nowise  affected  the  king's  temporal  right,  as 

t  a^ital  offence,  though  attended  with  no  overt  act ;  and 

Ae  parliament,  in  passing  this  law,  had  overlooked  all  the 

principles  by  which  a  civilized,  much  more  a  free  people, 

ahcrald  be  governed."* 

The  same  parliament;  proceeded  to  give  to  Henry  some 
tangible  advantages,  by  transferring  to  him  the  ffrst-fruits  and 
tenths  which  before  were  enjoyed  by  the  pope.  The  king, 
**  being  now  not  only  supreme  head  of  the  Church,  but  also 
the  natural  soToreign,  liege  lord,  and  king,  he  and  his  sue- 
OMBors  should  have  and  enjoy  from  all  persons  appointed  to 
any  dignity,  benefice,  office,  or  promotion  spiritual,  (from  an 
arehbishopric  to  a  free  chapel,)  the  first-fruits,  revenues, 
and  profits  thereof,  for  one  year,  to  be  paid,  or  secured  by 
good  sureties,  before  possession  taken ;  and  also  one  yearly 
rent  or  pension,  amounting  to  the  value  of  the  tenth-part  of 
aD  the  revenues,  rents,  farms,  tithes,  offerings,  emoluments, 
and  of  all  other  profits  of  such  spiritual  property,  to  be  paid 
yeariy  at  Christmas."  Commissioners  were  to  be  appointed 
for  levying  the  first-fruits  and  tenths.^  But  in  the  following 
Kasion  of  parliament,  "  for  the  entire  and  hearty  love  that 
his  grace  bore  to  the  prelates  and  other  incumbents,  they 
vere  excused  from  the  tenths  in  the  same  year  that  they 
paid  their  first-fruits."* 
Ttie  principal  proceeding  of  the  parliament  of  1535  was 

*  Hume's  History,  cap.  81. 

'  26  Hcmy  VIII.,  cap.  3.— The  Bill  for  the  first-fruits,  with  the  yearly 
peoaioiis  to  the  king,  A.D.  1534.  *  27  Henry  YIII.,  cap.  8. 
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the  dissolution  of  the  smaller  monasteries.  Their  dissoln- 
tion,  and  the  acquisition  of  their  lauds  bj  the  crown,  had 
been  contemplated  as  the  result  of  the  separation  from 
Bome,  and  preliminary  measures  were  taken  to  prepare  the 
nation  for  a  disruption  of  these  ancient  establishments; 
which,  however  abused,  were  greatly  cherished  both  by  rich 
and  poor.  The  king  created  Thomas  Cromwell  (who  be- 
came his  chief  minister  and  confidant  after  the  death  of 
Wolsey)  Lord  Vicegerent  of  the  king  in  all  his  ecclesiastical 
jurisdiction.  Commissioners  were  appointed  for  a  general 
risitation  of  the  monasteries;  and  they  made  a  report, 
known  as  the  black-book  of  the  monasteries,  which  was  laid 
upon  the  table  of  the  house  of  commons,  and  was  adopted 
as  the  basis  and  justification  of  the  legislation.  The  cha- 
racter of  the  report  may  be  traced  in  'the  act  of  parliament9 
which  dealt  with  the  smaller  monasteries,  designated  "  as 
not  haying  lands  of  two  hundred  pounds  by  the  year,  and 
where  the  congregation  of  religious  persons  is  under  the 
number  of  twelve  persons.'*  The  preamble  imputes  to  the 
inmates  the  grossest  immorality.  ^'  Manifest  sin,  vicious, 
carnal,  and  abominable  luxury,  is  daily  used  and  committed 
in  such  little  and  small  abbeys,  priories,  and  other  religious 
houses  of  monks,  canons,  and  nuns.  Amendment  has  been 
long  tried,  but  their  vicious  living  shamelessly  increaseth 
and  augmenteth."  The  remedy  proposed  was  ''to  suppress 
such  small  houses,  and  that  the  religious  persons  therein  be 
committed  to  great  and  honourable  monasteries  of  religion 
of  this  realm,  wherein  (thanks  to  Ood)  religion  is  right  well 
kept  and  observed."  The  statute  then  gave  to  the  king  all 
the  monasteries,  priories,  and  religious  houses,  not  having 
lands  above  £200  a  year,  with  all  their  lands,  tithes,  and  te- 
nements, and  all  their  ornaments,  jewels,  goods,  movables, 
and  debts ;  and  it  prepared  the  way  for  future  grants  of 
this  property  by  the  king,  by  declaring  that  all  who  should 
have  letters-patent  *of  any  of  the  lands  should  enjoy  them 
according  to  the  purport  and  efiect  of  the  letters-patent.' 
1 27  Heniy  YIII.,  oap.  28,  A.D.  1535. 
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Four  jeara  afterwards  the  larger  monasteries,  notwith- 
standing their  eulogy  in  the  preceding  act,  were  dissolved. 
The  statute  which  dissolved  them  recites  that  the  abbots, 
prion,  abbesses,  and  prioresses,  had,  "of  their  own  free 
and  voluntary  minds,  goodwills,  and  assents,  without  con* 
stnunt,  eoaction,  or  compulsion,  renounced  their  monaste- 
ries, abbe3rs,  and  priories,  and  it  declared  that  the  same 
shoold  belong  to  the  king.  The  statute  also  gave  to  the 
king  all  ornaments,  jewels,  goods,  chattels  and  debts,  be- 
longing to  these  monasteries;  and  it  confirmed  all  the 
kmg's  previous  grants  of  the  lands  by  his  letters-patent, 
aod  his  future  grants  to  be  made  within  three  years.^ 

The  wealth  acquired  by  the  king,  through  the  dissolution 
of  the  monasteries,  was  very  great.  The  clear  yearly  value 
of  the  lands  was  estimated  at  £131,607,  and  by  some  au- 
thorities at  much  more.  The  movables  of  smaller  monas- 
teries, alone,  were  estimated  at  £100,000.  The  people's 
aoqniescence  was  conciliated  by  a  belief  that  this  accession 
of  wealth  would  enable  the  crown  to  meet  all  its  exigencies, 
without  recourse  to  taxation.  Henry,  however,  distributed 
the  lands  amongst  the  nobility  and  gentry,  or  amongst  sue- 
oessfbl  merchants  and  traders ;  to  some  as  gifbs,  to  others 
•t  kw  prices ;  and  by  the  wealth  thus  difiused,  new  families 
were  raised  to  distinction,  and  the  opulence  of  ancient  fa- 
milies was  increased.  The  liberation  of  so  much  property 
from  the  inertness  of  monastic  rule,  and  from  the  coiurse  of 
rigid  corporate  succession,  and  its  distribution  amongst  per- 
BODM  tiurough  whom  a  large  portion  of  it  would,  in  time,  be- 
come  diffused  through  all  classes  of  the  people,  could  not 
but  be  a  general  advantage  to  the  nation ;  whilst  the  new 
and  wealthy  families  aided  the  civil  constitution  by  the  in- 
crease of  the  aristocratic  element,  at  that  time  reduced  too 
low  to  be  a  sufficient  balance  to  the  prerogative  of  the 
crown.' 

»  SI  Hemy  Vm.,  cap.  18,  a.d.  1539. 

'  ICr.  HaDam  obeenreB,  **  that  those  fionilieB  within  or  without  thfi 
bomidi  of  the  peerage,  which  are  now  deemed  the  meet  considerable,  will 
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For  collecting  the  new  revenues  a  new  eourt  was  erected, 
called  the  "  Court  of  the  Augmentations  of  the  King's  B>e- 
yenue,*'  which  was  to  consist  of  a  chancellor,  a  treasurer, 
an  attorney  and  solicitor,  with  ten  auditors,  seventeen  re- 
ceivers, a  clerk,  an  usher,  and  a  messenger.  This  court  was 
to  collect  and  receive  the  revenues  of  the  lands  of  dissolved 
houses,  excepting  those  which  the  king  had  disposed  of  by 
his  letters-patent.* 

Henry,  now  supreme  head  of  the  Church  of  England, 
proceeded  to  declare  the  dogmas  of  the  new  religion. 
He  submitted  six  articles  or  questions  to  the  parliament, 
and  to  the  convocation,  by  the  latter  to  be  especially  de- 
bated and  answered;  and  the  parliament  passed  an  act 
establishing  the  articles  so  resolved  upon. — 1,  The  real 
presence  at  the  sacrament; — 2,  Communion  in  one  kind 
only; — 8,  That  priests  may  not  marry; — 4,  That  vows 
of  chastity  or  widowhood  ought  to  be  observed ; — 5,  That 
private  masses  be  continued  in  the  English  Church, — 
and  6,  Auricular  confession.  Any  person  preaching,  teadi- 
ing,  or  holding  opinion  contrary  to  the  first  article  should 
be  adjudged  a  heretic,  and  suffer  death  by  burning,  and  for> 
feit  iJl  his  land  and  goods,  as  in  case  of  high  treason  ;  and 
so  acting  contrary  to  the  other  articles,  should  suffer  death, 
and  forfeit  lands  and  goods,  as  felons.  Commissions  w^re 
to  be  granted  to  bishops  and  their  chancellors  and  officers ; 
and  justices  of  the  peace,  and  stewards  in  their  leet  had 
authority,  by  the  oaths  of  twelve  men,  to  inquire  of  all  the 
heresies,  felonies,  and  offences  aforesaid.^ 

Henry*8  contest  with  the  popo  was  thus  complete.     He 

be  found,  with  no  great  number  of  exceptions,  to  have  first  becoma  ooo- 
spicuous  under  the  Tudor  line  of  kings ;  and  if  we  could  trace  the  tiUes 
of 'their  estates,  to  have  acquired  no  small  portion  of  them,  mediatelj  or 
immediately,  firom  monastic  or  other  ecclesiastical  foundations."  (Hal- 
lam's  Constitutional  History,  toL  i.  cap.  2.  pp.  77-78.) 

»  Pari.  Hist.  vol.  iiL  p.  117. 

<  81  Henry  VIII.,  cap.  14,  AJ>.  1539,  An  Act  for  Abolishing  of  ZHver- 
sity  of  Opinions  in  certain  Articles  concerning  Christian  Religion. 
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had  defeated  his  enemy,  had  taken  his  spoils,  and  possessed 
himself  of  his  power.  Clement  YIl.  died  six  months  after 
he  pronounced  the  sentence  against  the  king,  and  was  suc- 
ceeded hj  Paul  in.,  who,  when  cardinal,  had  always  fa* 
Toured  Henry's  cause.  But  the  execution  of  Fisher, — ^raised 
to  he  a  cardinal  whilst  he  lay  in  prison, — roused  the  pope,  so 
that  immediately  after  hearing  of  the  execution  of  More 
and  Fisher,  he  passed  the  sentence  of  excommunication  upon 
Henry  in  its  severest  form.  But  he  delayed  its  puhUca- 
tion,  till  he  could  persuade  the  emperor  to  carry  out  the 
sentence  by  invading  the  kingdom.  Queen  Katherine  died 
on  the  6th  of  January,  1536 ;  and  her  death  removing  from 
the  emperor's  mind  the  feeling  of  personal  animosity  against 
Henry,  he,  instead  of  invading  him,  sent  proposals  that 
there  should  be  a  return  to  their  ancient  amity ;  but  im* 
posing  a  condition  that  Henry  should  be  reconciled  to  the 
see  of  Some.  Henry  replied  that  the  proceedings  against 
the  Bishop  of  Borne  were  so  just,  and  so  ftilly  ratified  by 
the  parliament,  that  they  could  not  be  revoked.' 

We  now  proceed  to  review  the  alterations  made  in  the 
civil  constitution  during  the  reign  of  Heniy,  and  these  were 
neither  few  nor  inconsiderable. 

An  act  was  passed  constituting  the  Court  of  Wards.  Its 
purpose,  as  stated  in  the  preamble,  was,  that  as  his  majesty 
was  likely  to  be  yearly  answered  of  great  rents,  revenues, 
and  profits,  by  reason  of  persons  as  should  be  in  ward  to 
his  highness,  as  also  by  means  of  idiots,  and  fools  natural^ 
remaining  in  his  grace's  custody ;  and  also  for  licenses  to 
marry,  made  to  women,  his  grace's  widows ;  and  fines  made 
bj  them  for  marrying  without  his  license;  all  which  per* 
tain  to  the  king  in  right  of  the  imperial  crown  of  this  realm ; 
and  to  the  intent  that  the  king  should  be  better  served,  in 
having  the  custody  of  his  wards  and  their  lands  during  their 
minority; — the  king  constituted  the  court  of  wards,  as  a 
court  of  record,  with  a  common  seal,  to  be  under  the  juris- 
diction of  one  person,  to  be  called  the  master  of  the  same 
^  Hume*!  History,  oap.  81. 
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court.  A  body  of  officers,  consisting  of  counsel,  attorneys, 
receivers,  auditors,  clerks,  surveyors,  and  feudances,  was  ap- 
pointed, with  power  to  take  possession  of  the  wards'  lands, 
to  sell  the  wardships  during  minority,  to  survey  all  the 
king's  widows,  and  to  conclude  with  those  who  had  married 
without  the  king's  license,  for  reasonable  fines  to  the  king's 
use ;  and  to  survey,  govern,  and  order  the  lands  of  idiots, 
and  natural  fools,  and  to  let  their  lands ;  the  finding  and 
keeping  of  such  persons,  their  wives  and  children,  and  the 
repairs  of  their  houses  and  lands,  being  always  considered.^ 

The  dissolution  of  the  monasteries  had  an  immediate  ef- 
fect upon  the  house  of  lords,  as  by  it,  twenty-six  parlia- 
mentf^  abbots,  and  two  parliamentary  priors,  lost  their 
baronies  and  their  seats  in  that  house.  This  so  much 
changed  the  relative  numbers  of  the  spiritual  and  temporal 
peers,  that  at  the  parliament  which  met,  after  the  last  dis- 
solution, on  the  18th  April,  1689,  there  were  present  only 
twenty  spiritual  peers,  with  forty-one  temporal  peers.' 

The  absence  of  the  abbots  and  peers  was  in  part  supplied 
by  the  creation  of  new  bishoprics.  Henry,  by  letters-patent, 
in  the  twenty-third  year  of  his  reign,  created  the  bishopric  of 
Chester  by  separating  the  city  and  county  of  Chester  firom  the 
diocese  of  Coventry  and  Lichfield,  of  which  it  formed  part ; 
and  by  adding  the  county  of  Lancaster  and  the  archdea- 
conry  of  Bichmond  in  the  diocese  of  York.  He  also  created, 
at  the  same  time,  the  bishoprics  of  Gloucester  and  Fet6^ 
borough,  and  in  the  next  year  those  of  Oxford  and  Bristol. 

The  county  palatine  of  Chester  was,  up  to  this  period, 
excluded  from  parliamentary  representation.  An  act,  passed 
on  the  petition  of  the  inhabitants  of  the  county,  conferred 
on  it  the  right  of  sending  members  to  parliament — ^two 
knights  for  the  county,  and  two  burgesses  for  the  city  of 
Chester.* 

Great  changes  were  made  in  the  relation  of  Wales  to- 

»  82  Heniy  VIH.,  cap.  46,  A.D.  1540. 

'  Henry's  History  of  England,  voL  xii.  p.  161. 

s  34  and  86  Heniy  YIIL,  cap.  13. 
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wards  Kigland.  TTp  to  that  time  the  admiiuBtration  of  jus- 
&e  in  the  prindpalitj  was  chiefly  in  the  hands  of  the  lords 
mtrebeFB,  their  officers  and  deputies ;  and  in  the  course  of 
this  reign  acts  were  passed  directed  to  the  improrement  of 
the  judicial  system  which  thej  administered.  These  acts 
desoribe  Wales  as  in  a  very  lawless  state ;  the  people  de- 
monhzed  and  depressed,  and  the  power  of  the  lords  mar- 
ehen,  and  their  administratipn  of  justice,  much  abused.  But 
hj  later  acts  the  improyement  of  the  old  system  was  aban- 
doned, and  the  English  laws  and  judicial  system  were  sub- 
ititated  for  those  of  Wides.  The  lord  chancellor  was  em- 
powered to  appoint  justices  of  the  peace,  and  justices  of 
gacMeHrery,  for  the  county  of  Chester,  and  the  several 
eonnties  of  Wales.^  Wales,  it  was  declared,  should  be  in- 
corporated with  England,  and  all  persons  bom  in  the  prin* 
cqMiHty  should  enjoy  and  inherit  all  the  freedoms,  liberties, 
tigiits,  priTileges,  and  laws  of  England ;  and  landed  property 
Aoold  be  inheritable  after  the  English  tenure.  The  lord* 
riups  marchers  in  the  dominion  of  Wales,  described  as 
"lying  between  the  shires  of  England  and  those  of  Wales, 
and  not  being  parcel  of  any  shires,"  were  united  and  an- 
nexed, some  to  the  shires  of  England,  and  others  to  the 
existing  shires  of  Wales.  The  residue  were  di?ided  into 
Bew  counties; — ^the  counties  of  Monmouth,  Brecknock, 
Badnor,  Montgomery,  and  Denbigh.  Other  lordships  were 
muted  and  annexed  to  the  English  counties  of  Salop,  Here- 
ford, and  Q-loticester,  and  to  the  then  existing  Welsh  coun- 
tiei  of  Glamorgan,  Carmarthen,  Pembroke,  Cardigan,  and 
Merioneth*  County  towns  were  appointed  for  the  sereral 
counties,  where  the  county  courts  were  directed  to  be  held, 
and  where  justice  was  to  be  administered  and  executed 
according  to  the  laws,  customs,  and  statutes  of  England,—* 
■ad  after  no  Wdsh  laws.  The  English  language  was  ort 
doed  to  be  used  in  all  law  proceedings ;  no  person  being 
eligible  to  any  office  in  England  or  Wales  unless  he  used 
Qkd  English  language.  The  county  of  Monmouth  was  em- 
1  27  Henry yin.»oap.6.    • 
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powered  to  send  two  knights,  and  the  borough  of  l^fon- 
mouth  one  burgess  to  parliament.  The  twelve  counties  of 
Wales  were  each  empowered  to  said  one  knight;  andererj 
borough,  being  a  shire-town,  (except  the  shire-town  of  the 
county  of  Merioneth,)  one  burgess.  The  county  of  Men* 
mouth  was  placed  under  the  jurisdiction  of  the  king's  courts 
of  Westminster,  and  the  king  was  empowered  to  institute 
new  courts  of  record,  and  to  appoint  justices  for  Wales.^ 
Under  this  power,  and  by  yirtue  of  a  statute  passed  a  few 
years  later,^  courts  of  justice,  called  Courts  of  Great  Sessions, 
were  established ;  and  these  continued  to  administer  justice 
in  law  and  equity,  and  also  in  criminal  matters  arising  within 
the  principality,  until  the  courts  were  abolished  by  statute' 
in  the  year  1830,  and  Wales  was  put  under  the  jurisdictaoa 
of  the  courts  and  judges  of  Westminster  Hall. 

Haverfordwest,  a  county  of  itself,  (it  was  enacted,)  should 
for  ever  find  one  burgess  for  the  parliament,  his  charges  to 
be  borne  by  the  mayor,  bui^esses,  and  inhabitants. 

To  restore  to  the  crown  some  of  its  ancient  prerogatives 
which  had  been  granted  away  from  it  by  the  king's  pro- 
genitors, an  act  was  passed  declaratory  oi  the  prerogatives. 
No  person,  but  the  king,  should  have  any  power  or  author 
rity  to  pardon  or  remit  treasons,  murders,  manslaughters,  or 
felonies.  All  justices  of  eyre,  justices  of  assize,  justioes 
of  peace,  and  justices  of  gaol-delivery,  should  be  made  bj 
lettm-patent  under  the  king's  great  seal ;  and  the  king's 
supreme  authority,  and  the  currenoy  of  ihe  Idng^s  writ  in 
counties  palatine,  and  in  other  subordinate  jurisdictiaiiai 
were  recognized.^ 

The  offence  of  high  treason  was  extended  in  this  reign  to 
many  cases  tia  beyond  the  ancient  statute  of  fe^eason  of 
Edwisurd  III.  Henry  also  caused  a  statute  to  be  passed, 
empowering  tiie  king  for  the  time  being,  with  the  advice  of 

>  27  Henry  VHI.,  cap.  2a  (1586). 
»  84  and  86  Henry  VIII.,  cap.  26  (1542<4Q. 
*  11  George  IV.  and  1  WiUiam  lY.,  oap.  70. 
4  27  Hency  TJfl^  cap^  M» 
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his  cooncil,  to  issue  proclamations,  under  pains  and  penal- 
ties to  be  obserred  as  thougb  they  were  made  bj  act  of  par- 
liament.^ It  was  amongst  the  earliest  acts  of  Edward  YI. 
to  repeal  all  such  of  the  treasons  of  this  reign  as  were  car- 
ried beyond  the  ancient  statute,  as  well  as  the  unconstitu- 
tional act  for  proclamations. 

Amongst  the  general  body  of  the  statutes  of  this  reign, 
two  may  be  noticed  for  adapting  the  law  to  the  exigencies 
of  society.  A  statute  was  passed  which  enacted  that  all 
persons  seised  in  fee-simple  (except  married  women,  infants, 
idiots,  and  persoAS  of  nonsane  memory)  might  devise  by 
will  and  testament  two-thirds  of  their  lands  held  in  chi- 
valry, and  the  whole  of  their  lands  held  in  socage.''^  Another 
is  the  first  bankrupt-law  that  appears  in  the  statute-book,' 

»  81  Henry  VHE.,  cap.  8  j  repealed  1  Edward  VI.,  cap.  12. 
*  82  Hemy  VUI.,  cap.  1.,  explained  by  34  Henrjr  VIII.,  cap.  6. 
'  84  &  85  Hemy  Till.,  cap.  4. 
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CHAPTER  XI. 

EBWAED  VI. 

1547-1553.  Eeigned  6  yean. 

Character  of  the  Legialation  of  this  Beign. — First  Parliament.— FrotM* 
tant  Principles  enforced. — Sacrament  in  both  kinds. — ^Unconstitutionai 
Acts  of  Hemy  Vlll.  repealed. — ^Act  of  Unifonnity  of  Common 
Prayer. 

OuB  purpose  does  not  require  any  minute  examination  of 
the  legislation  of  the  reigns  of  Edward  YI.  and  Mary.  For 
the  most  part  it  was  temporary,  subverting  and  subverted. 
Edward,  son  of  Henry  YIII.  by  Jane  Seymour,  ascended  the 
throne  on  the  28th  of  January,  1547,  being  then  but  nine 
years  old.  He  was  placed,  during  his  minority,  by  his  father's 
will,  under  the  protection  of  a  council,  of  which  his  unde, 
whom  he  created  Duke  of  Somerset  (usually  styled  the 
Protector  Somerset),  and  Archbishop  Cranmer,  immediately 
became  the  controlling  members.  They  fiavoured  the  Fro* 
testant  religion,  in  which  they  were  ardently  supported  by 
Edward ;  and  they  enforced  the  profession  and  exdusife 
adoption  of  Protestant  principles  and  doctrines.  After  a 
reign  of  six  years,  Edward  was  succeeded  by  his  half-sister 
Mary,  daughter  of  Katherine  of  Arragon,  educated  in  the 
strictest  principles  of  the  Bomish  religion.  Immediately  on 
her  accession,  she  caused  all  the  statutes  of  Edward,  esta- 
blishing the  Protestant  religion,  to  be  repealed,  and  she  em- 
ployed her  short  reign  in  restoring  the  papal  power,  the 
Boman  Catholic  institutions,  and  the  exclusive  profession 
and  adoption  of  the  Bonuui  religion.    As  these  were  again 
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overtumed  bj  Elizabetb,  as  soon  as  she  sucoeeded  to  the 
tiuoDe,  the  legislation  of  the  reigns  of  Edward  and  Mary 
hecame,  for  the  most  part,  merged  in  that  of  Elizabeth. 
There  was  one  exception,  however,-7-the  act  for  the  uni- 
fonnify  of  common  prayer,  passed  by  Edward,  was  revived 
by  Hizabeth,  and  still  remains  the  basis  of  the  authority  by 
which  the  Book  of  Common  Prayer  is  now  used  in  the  Church 
ofSnglaod. 

Edward's  first  parliament  met  on  the  4th  of  November, 
1547,  and  its  first  statute  was  to  establish  Protestant  views 
ctHiceming  the  administration  of  the  sacrament.  After  de* 
daring  that  it  was  more  agreeable  to  the  first  institution  of 
tiie  sacrament,  and  the  practice  of  the  apostles,  that  it 
Bhofold  be  ministered  to  the  people  in  both  kinds,  of  bread 
and  wine,  than  under  the  form  of  bread  only ;  and  that  the 
people  should  receive  it  with  the  priest,  and  that  the  priest 
Bhonld  not  receive  it  alone,  a  law  was  made  to  that  effect.^ 

The  same  parliament  overthrew  some  of  the  unconstitu- 
tional laws  of  Henry  YIII.  It  abolished  all  new-made  trea- 
•ons  since  the  statute  of  Edward  III. ;  and  by  a  very  sweeping 
daose,  it  repealed  all  previous  statutes  concerning  religious 
optnions,  and  concerning  doctrine  or  matters  of  religion.  It 
Kpesled  the  act  of  Henry  giving  his  proclamations  the  force 
(^laws.  But  it  imposed  heavy  penalties,  and  for  the  third 
offence  made  it  high  treason  to  preach  or  affirm  in  toords, — 
tnd  for  the  first  offence,  high  treason  to  affirm  in  writing^ — 
tiiat  the  king  was  not  head  of  the  Church,  or  that  the  pope 
vss.  It  repealed  all  offences  made  felony  since  the  statute 
21  Henry  YIII.  It  took  away  the  benefit  of  clergy  and  sanc- 
toaary  fr6m  persons  convicted  of  murder,  of  poisoning,  of 
bonse-breaking,  of  highway-robbery,  of  horse-stealing,  and 
of  robbing  from  a  church ;  but  it  declared  that  a  lord  of 
pariiament,  or  peer  of  the  reabn,  should  of  conmion  grace 
have  benefit  of  clergy,  though  he  could  not  read,  without 

'  SUtote  1  Edward  IV.,  cap.  1,  an  act  against  such  as  shaU  unre- 
▼enntly  speak  against  the  sacrament  of  the  altar,  and  the  reoeivinf 
ftoreof  under  both  kinds. 
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any  burning  in  the  hand,  Iobs  of  inheritance,  or  corraption  of 
blood,  for  the  first  offence.  It  extended  the  benefit  of  clergy 
to  cases  of  bigamy,  and  it  gave  protection  to  persona  ar- 
raigned for  high  treason,  by  enacting  that  no  conviction 
should  take  place,  unless  the  offender  be  accused  by  two 
witnesses,  or  should  willingly,  without  violence,  confess  the 
same.^ 

The  parliament  granted  to  Edward  the  duties  of  tonnage 
and  poundage  for  his  life.^ 

In  the  second  session  of  Edward's  parliament,  was  passed 
the  "  Act  for  Uniformity  of  Service  and  Administration  of  the 
Sacraments  throughout  the  Eealm."  Although  repealed  by 
Mary,  it  was  revived  by  Elizabeth,  and  thus  became  again 
the  law  of  the  land.  It  appears  from  the  preamble  that 
"  there  had  been  divers  forms  of  common  prayer,  those  of 
Sarum,  of  York,  of  Bangor,  and  of  Lincoln ;  and  besides 
these,  sundry  forms  and  fiishions  had  been  used  for  morn- 
ing prayer  and  evensong,  in  the  holy  communion,  commonly 
called  the  Mass,  and  in  the  other  sacraments  of  the  Church ; 
and  although  the  king,  with  the  advice  of  his  uncle  the  Lord 
Protector,  and  others  of  his  council,  had  desired  to  stay 
innovations  or  new  rites,  they  had  not  had  such  good  suc- 
cess as  his  highness  desired.  Whereupon  his  highness 
being  pleased  to  bear  with  the  weakness  and  frailty  of  his 
subjects,  and  of  his  great  clemency,  had  been  not  only  con- 
tent to  abstain  from  punishment  of  ofienders, — for  that 
they  did  it  of  a  good  zeal, — ^but  also  to  the  intent  a  uniform, 
quiet,  and  godly  order  should  be  had,  had  appointed  the 
Archbishop  of  Canterbury,  and  certain  bishops  and  learned 
men,  to  draw  and  make  one  order,  rite,  and  fashion  of  com- 
mon and  open  prayer,  which,  by  the  aid  of  the  Holy  Ghost, 
with  one  uniform  agreement,  was  concluded  and  delivered  to 
his  highness."  The  act  therefore  directed  that  all  ministers, 

>  1  Edward  TT.,  cap.  12.  It  repealed  the  acts  5  Bichard  IT.,  stat.  1, 
oap.6j  SHemyV.,  cap.  7  J  25  B[em7VIII.,cftp.  Uj  84&36  Henry 
VIII.,  cap.  1. 

«  lEdwardVL,  cap.  13. 
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in  any  cathedral,  parisli,  or  other  ehureh,  should,  from  the 
next  feast  of  Pentecost,  be  bound  to  say  and  use  all  their 
common  and  open  prayer  in  the  order  and  form  mentioned 
is  the  book,  and  no  other.  Penalties  were  imposed  on 
those  who  refused  to  use,  or  who  spoke  in  derogation  of,  the 
Book  of  Common  Prayer.^  By  a  later  act,  of  the  same  reign, 
iJl  persons  were  required  to  resort  to  the  parish  church,  on 
Sandays  and  holidays ;  and  penalties  were  imposed  on  those 
who  were  willingly  present  when  any  other  forms  of  worship 
but  of  common  prayer  were  used.' 

«  2  A  8  Edward  VI.,  cap.  1,  A.D.  1548. 
»  5  &  6  Edward  VI.,  cap.  11. 
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CHAPTER  XII. 

MABT. 

1558-1658.  Beigned  6  yean. 

Principle  of  Gbyemment  announced. — Restoration  of  the  Boman  Ca- 
tholic Beligion.— The  Laws  of  Edward  Yl.  repealed. 

Mabt  ascended  the  throne  on  the  Gth  of  July,  1553.  She 
opened  her  statute-book  with  an  act  to  "  Kepeal  and  take 
away  Treasons,  Felonies,  and  cases  of  PrsBmunire."  The  prin- 
ciple of  goyemment  which  she  announced  (in  the  preamble) 
was,  '^  that  the  state  of  a  king  standeth  more  assured  by 
the  love  and  fevour  of  the  subject  towards  their  sovereign, 
than  in  the  dread  and  fear  of  the  laws  made  with  rigorous 
pains  and  extreme  punishment ;"  . .  .  and  that  "  laws  made 
without  extreme  punishment  are  more  often  obeyed  than 
laws  made  witb  extreme  punishment."  She  therefore  re> 
pealed  all  offences  made  treason,  but  those  declared  in  the 
statute  of  Edward  III.*  In  the  face  of  these  humane  prin- 
ciples she  has  descended  to  posterity  as  "  bloody  McuyJ' 

Being  the  first  queen  regnant  of  England  since  the  Con- 
quest, an  act  was  passed  to  declare  that  "  the  royal  power 
and  dignities  vest  in  a  Queen  the  same  as  in  a  King."^ 
The  parliament  granted  her  the  subsidy  of  tonnage  and 
poundage  for  her  life.'  She  married  Philip,  King  of  Spain, 
and  having  given  him  the  title  of  king,  they  together  over- 
threw the  Protestant  religion,  and  all  its  adjuncts,  bj  an 
act  for  repealing  all  articles  and  provisions  made  against 
the  see  apostolic  of  Bome,  since  the  twentieth  year  of  King 
Henry  YIII.,  and  for  the  establishment  of  all  spiritual 
and  ecdesiastical  possessions  and  hereditaments  conveyed 
to  the  laity.    The  preamble  stated  that,  '*  since  the  twen- 

'IMaiyjO.!.   '  lMai7,Bessiotertia^o.l.  * iciefii, stat 2, c  17-18. 
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tielh  year  of  Henry  Yin.,  much  false  and  erroneous  doc- 
trine hath  been  taught,  preached,  and  written,  partly  by 
diyen  the  natural-bom  subjects  of  this  realm,  and  partly 
brought  in  hither  firom  sundry  or  other  foreign  countries, 
and  hath  been  sown  and  spread  abroad  with  the  same." 
Thereupon  the  parliament  supplicate  their  majesties  that, 
by  their  grace's  intercession  and  mean  with  the  cardinal 
(Cardinal  Pole),  the  pope's  legate,  it  be  exhibited  to  the 
pope  that  they  declare  themselves  very  sorry  and  repentant 
of  the  schism  and  disobedience  against  the  see  apostolic, 
and  that  they  are  ready  to  repeal  all  the  laws  against  the 
mpenDBiCj  of  the  see  apostolic,  that  they  may,  as  children 
repoitant,  be  nursed  into  the  bosom  and  xmity  of  Christ's 
ehnrch.  The  statute  then  repeals  all  the  acts  passed  in 
the  rdgns  of  Henry  YUI.  and  Edward  YI.,  against  the  su- 
premaey  of  the  see  apostolic,  since  the  time  of  the  schism. 
It  was  not  possible,  however,  to  restore  the  church  property 
that  had  been  granted  away,  and  it  was  provided  that  landi9 
and  goods  of  bishoprics,  monasteries,  and  chantries  dispersed 
nnee  the  sdusm,  should  so  continue ;  and  the  statutes  by 
idiich  they  were  granted  to  the  crown  were  confirmed.^ 

In  this  reign  a  change  was  made  in  the  management  of 
tiie  militaiy  power  of  the  country.  A  standing  army  was 
erer  eontnuy  to  the  laws  and  constitution  of  the  kingdom, 
and  it  was  not  until  the  reign  of  Henry  YII.  that  the  kings 
of  England  had  so  much  even  as  a  guard  about  their  per^ 
sons.  But  although  there  was  no  standing  force,  there  was, 
in  theSaron  institutions,  a  provision  for  calling  out  the  peo- 
{de,  in  time  of  need,  as  a  national  militia ;  and,  after  the  Gon- 
qoest,  the  king  had  it  in  his  power  to  call  out  his  military 
tenants  to  defend  the  kingdom.  The  reduction  of  the  amount 
of  military  service  by  tenure, — ^which  resulted  from  the  com* 
motaition  of  personal  service  for  a  pecuniary  compensation^ 
in  the  reign  of  Henry  U., — seems  at  length  to  have  become 
ao  oonaidankble,  as  to  render  that  force  insufficient  for  the 
defienoe  of  tiie  realm ;  and  the  frequency,  if  not  the  origin,  of 
1  1  &2  Philip  and  Maiy,  cap.  S,  ▲J>.1554. 

X  8 
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oommisBions  of  array,  of  all  the  freemen  in  ererj  oounty, 
has  been  supposed  to  be  the  consequence  of  that  decrease.' 
By  these  commissions,  the  sherii&,  or  justices  of  the  peace, 
or  special  commissioners  of  arraj,  were  empowered  to  mus- 
ter the  people  in  the  several  counties;  and  a  statute  of 
Edward  I.  obliged  eveiy  man,  between  fifteen  and  sixty,  to 
provide  himself  with  arms,  according  to  the  quantity  of  his 
lands  and  goods.  The  constables  were  empowered  to  see 
that  the  arms  were  provided,  to  report  defaults  to  the  jus- 
tices, who  were  to  present  such  defaults  to  the  king  in  par- 
liament. Sheriffs,  and  bailifis  of  franchises,  were  to  take 
good  heed  to  follow  the  cry  with  the  country,  and  to  keep 
horses  and  armour  so  to  do.'  These  weapons  were  changed 
for  those  of  modem  use,  by  a  statute  of  Philip  and  Maiy ; 
and,  by  another  statute,  penalties  were  imposed  on  those 
oommanded  to  muster  by  the  sovereign,  or  by  any  lieute' 
n0nt  authorized  for  the  same;  and  absenting  themselves 
without  lawful  excuse,  and  not  bringing  with-  them  their 
best  furniture,  array,  or  armour.'  The  lieutenant  here  re- 
ferred to  became  the  lord-lieutenant, — the  chief  military 
officer  of  the  crown  in  each  county.* 

^  Peen' Beport,  div.  8,  p.  79.    BlAokstone's  Comment.,  book  i.o^.  13. 

>  Statute  of  Winoherter,  18  Edward  I.,  stat.  2,  cap.  6,  a.i>.  1285. 

'  4  &  6  Philip  and  Mary,  cap.  2.    Ide7»y  cap.  8. 

^  Mr.  Hallam  describes  the  functions  of  the  lord-lieutenant  as  fol- 
lows : — "  He  was  usually  a  peer,  or  at  least  a  gentleman  of  large  estate  ifl 
the  county,  whose  office  gave  him  the  command  of  the  militia,  and  reo' 
dared  him  the  <^uef  yicegerent  of  his  sovereign,  responsible  for  the  mm* 
tenanoe  of  public  order.  This  institution  may  be  considered  as  a  reriyal 
of  the  ancient  local  earldom ;  and  it  certainly  took  away  from  the  shariff 
a  great  part  of  the  dignity  and  importance  which  he  had  acquired  since 
the  discontinuance  of  that  office.  Yet  the  lord-lieutenant  has  so  pecu- 
liarly military  an  authority,  that  it  does  not  in  any  degree  curtail  the 
civil  power  of  the  sheriff  as  the  executive  member  of  the  law.  In  certaio 
oases,  sudi  as  a  tumultuous  obstructiott  of  legal  authority,  eadi  might 
be  said  to  poasess  an  equal  power,  the  sheriff  being  still  undoubtedly 
competent  to  call  out  the  potse  oamUai49t  in  order  to  enforce  obedienflS. 
PracticaUy,  however,  in  all  serious  drcumstanoes,  the  lord-lieuteoAD^ 
has  always  been  reckoned  the  efficient  and  responsible  guardian  of  public 
tranquillity."  (Constitutional  Hisk,  voL  i.  p.  644.) 
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CHAPTER  XIII. 

QUEEN  ELIZABETH,  LAST  OF  THE  TUDOB  MONABOHS. 

1568-1608.    Bdigiied  45  jMTf. 

Proteetentinii  Dedared. — First  Parliament.— Her  Policy.— Three  Beli- 
gJooB  Partifie.— The  Church  of  England.— The  Puritans.— The  Ro- 
manists.— ^Act  of  Supremacy. — ^ffigh  Commission  Court. — Oath  of  Su- 
prenaacy. — Act  of  Uniformity. — ^Derogation  of  the  Common  Prayer. — 
Attmdanfe  at  Ohiirch.~-8aooe68ion  Confirmed. — ^First-frnitft  restored 
to  tlie  Crown. — Oleirgy  tested  by  the  Oath  of  Supremacy.- Effect  of 
it— Legislation  oonoeming  Beligion. — Statutes  against  Popery.-^ 
AjiiBst  Bulla  from  Bome. — ^To  Begulate  Admission  into  the  Church' 
of  England. — Against  Maas. — ^Against  Jesuits. — ^Against  Popish  Be- 
dusnti. — Against  Puritans. — Civil  Gbvenunent. — Star-chamber. — 
High  Commiaaion  Court. — Ex-affleio  Oath. — ^Martial  Law. — ^The. 
BaeL— 11i0  Queen'sPowerinParliainent.— Monopolies.— Elisabeth's 
JMkMobl  ooDoerning  them.-^Elizabeth's  Popularity.— Peter  Went- 
wofth. — ^Hia  Speech. — ^Hia  Questions. — Originator  of  the  Parlia- 
meotny  Poritaii  Party.-^Aot  for  the  Belief  of  Oie  Poor. 

BusABEVH  Moended  the  throne  on  the  I7tb  of  November, 
1558.  The  Pope  put  in  his  daini,  through  Mary's  ambas-. 
n^  at  Bome,  to  retain  the  spiritual  power  that  Marj  had 
restored  to  him,  declaring  iii&t  England  was  a  fief  oi  the 
pipscy,  and  that  it  was  high  presumption  in  Elizabeth  to 
tike  the  erown  wifliout  his  consent,  especially  as  she  was, 
iBegitiinate ;  but  his  holiness  gare  her  reason  to  expect  that, 
if  ahe  would  refer  herself  wholly  to  him,  she  would  receive 
*n  the  favoi^ur  that  could  coi^ist  with  the  dignity  of  the 
908tolic  see.  SUxabeth  imswered  this  remonstrance  by  re-^ 
eding  the  ambaaaador.    She  ordered  all  th»t  were  impr^*. 
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Boned  on  account  of  their  religion  to  be  put  at  liberfy ;  and 
she  set  the  example  in  her  own  person  of  religious  worship 
according  to  Protestant  principles,  preparatoiy  to  the  settle- 
ment of  the  national  religion,  to  be  made  in  parliament. 
She  appointed  ministers  who  were  favourable  to  Protestant- 
ism :  Sir  William  Cecil,  her  chief  minister ;  Sir  Nicholas  Ba- 
con, Lord  Keeper ;  and  Doctor  Parker  (who  had  been  chaplain 
to  her  mother,  Anne  Boleyn),  Archbishop  of  Canterbury.^ 

Thus  prepared,  her  first  parliament  assembled  on  the  25  th 
of  January,  1558-9,  and  continued  in  session  until  the  May 
following,  when  it  was  dissolved.  It  was  almost  wholly  oc- 
cupied in  passing  statutes  to  confirm  the  queen's  title  to  the 
crown,  and  restoring  to  it  the  ecclesiastical  supremacy  and 
junsdiction  by  Mary  vested  in  the  pope.  Thus  she  began 
her  work  of  reconstruction ;  but  in  reviewing  the  statutes 
by  which  it  was  effected,  we  must  remember  that,  unlike 
those  of  Mary,  they  were  never  overthrown  by  dynastical 
reaction ;  and  that  they  established  the  national  religion  on 
the  basis  which  still  subsists. 

The  policy  of  Elizabeth  opposed  the  advance  of  the  liberal 
principles  of  the  constitution.  Although  less  cruel  in  her 
disposition  than  her  'father,  she  was  not  less  imperious  nor 
less  jealous  of  opposition  to  her  will.  She,  indeed,  by  the 
firmness  of  her  character,  and  her  constant  attention  to  the 
interests  of  her  kingdom  and  to  the  improvement  of  the 
social  condition  of  her  subjects,  obtained  great  respect  and 
submission  from  the  people,  with  the  popular  name  of  "  Good 
Queen  Bess  ;*'  but  she  passed  no  laws  giving  them  political 
rights ;  on  the  contrary,  she  restrained  the  privileges  of  par- 
liament ;  and  the  rights  of  conscience  were  by  her  most  sig- 
nally disregarded.  The  legislation  of  her  reign  was  chiefly 
directed  to  maintain  without  a  rival  the  religion  she  had 
established ;  first,  by  the  repression  of  the  Boman  CatholicB, 

t  Boniet*8  Hiftoiy  of  the  Beformation,  book  iii  "  One  thai  iiBed  to 
talk  pleasantly,  told  her  the  four  ETangelists  still  oontmued  prisonen^ 
and  that  the  people  longed  much  to  see  them  at  liberty.  She  ansfrevad, 
ahe  would  talk  with  themselTea  and  know  their  own  minds."  (Ztes.) 
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aid  next  of  the  PuritanB,  as  soon  as  thej  acquired  strength 
in  the  nation. 

In  her  leign  we  find  three  different  chisses  of  reli- 
gknusto: — 

L  The  supporters  of  the  Church  of  England  as  altered 
and  established  bj  Elizabeth  on  the  foundation  of  her  pre- 
deoeflsors;  the  main  principle  being  the  acknowledgment  of 
fte  soYereign  as  supreme  head  of  the  Church,  and  conse- 
qnentlj  the  disavowal  of  any  spiritual  power  in  the  pope. 

2.  Those  who  were  desirous  of  carrying  out  the  Beforma- 
tkm  to  the  extent  of  overthrowing  all  spiritual  and  ecde- 
■sstical  authority,  whether  vested  in  the  pope,  in  kings,  or 
in  a  hierarchy  of  archbishops  and  bishops ;  taking  as  their 
aiodel  the  foreign  Protestant  churches,  especially  that  of 
Geneva.  This  party  obtained  the  name  of  '' Puritans." 
They  were  averse  from  all  forms  and  ceremonies  which 
eonld  not  be  supported  by  the  express  word  of  Scripture ; 
and  this  aversion  was  slarong  against  the  use  of  the  symbol 
of  the  cross,  of  the  surplice,  of  the  ring  in  marriage,  and 
against  the  ceremony  of  kneeling  at  the  altar  at  the  time  of 
the  sacrament,  and  even  against  the  use  of  liturgical  ser- 
Tioes. 

8.  The  Boman  Catholics,  put  down  by  law. 

The  first  two  statutes  of  Elizabeth's  reign  are  those  com- 
monly known  as  the  Acts  of  Supremacy  and  Uniformity. 
!nie  former  invests  the  sovereign  with  supreme  authority 
over  the  Church,  and  in  effect  places  the  hierarchy  in  subordi- 
nation to  the  monarchy ;  the  latter  settled  the  liturgy,  sa- 
eraments,  rites,  and  ceremonies  of  the  Church  by  the  autho- 
rify  of  parliament,  and  in  effect  rendered  them  unalterable, 
mdees  by  the  same  authority. 

The  Act  of  Supremacy'  repealed  the  statute  of  Philip 
snd  ICary,  by  which  the  jurisdiction  of  the  see  apostolic  of 
Borne  was  restored, — and  by  such  repeal  the  *'  good  laws  and 

1 1  BHzabeth,  osp.  1,  *«  An  act  to  restore  to  the  crown  the  Bncaant 
joiidietion  orer  the  ertate  ecdemsticttl  and  Bpiritual,  and  aboUahing 
in  Ibnign  powera  repugnant  to  the  same." 
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atatutes,  established  hj  King  Henry,  for  the  extinguishment 
of  all  usurped  foreign  powers,  and  for  the  uniting  to  the  im- 
perial crown  the  ancient  jurisdictions  and  pre-eminences'* 
were  restored.  Its  most  important  provisions  are  the  fol- 
lowing, which  still  exist  as  fundamental  principles  of  the 
constitution : — 

''  No  foreign  prince,  person,  prelate,  state,  or  potentate, 
spiritual  or  temporal,  shall  use,  enjoy,  or  exercise  any  manner 
of  power,  jurisdiction,  superiority,  authority,  pre-eminence, 
or  pririlege  spiritual,  or  ecclesiastical,  within  this  realm,  or 
the  dominions  thereof.^ 

''Such  jurisdictions,  privileges,  superiorities,  pre-eminences, 
spiritual  and  ecclesiastical,  as  by  any  spiritual  or  eccle- 
siastical power  or  authority  hath  heretofore  been,  or  may 
lawfully  be  exercised  or  used  for  the  visitation  of  the  eccle- 
siastical state  and  persons,  and  for  reformation,  order,  and 
correction  of  the  same,  and  of  all  manner  of  errors,  heresies, 
schisms,  abuses,  contempts,  and  enormities,  shall  for  ever  be 
united  and  annexed  to  the  imperial  crown  of  this  realm."  ^ 

The  sovereign  was  empowered  to  name  and  authorize 
oonunissioners,  &om  time  to  time,  to  exercise  and  execute 
under  him,  all  spiritual  and  ecclesiastical  jurisdiction,  with- 
in England  and  Ireland,  or  other  dominions ;  and  to  visit, 
peform,  redress,  order,  correct,  and  amend  all  errors,  he- 
resies, schisms,  abuses,  contempts,  and  enormities  whatso- 
ever. Under  this  law,  Elisabeth  constituted  the  High  Com- 
mission Court;  which  remained  a  powerful  instrument  in 
the  hands  of  the  crown,  until  abolished  by  the  Long  Paiv 
liament,  in  the  reign  of  Charles  I.,  on  the  ground  of  "  its 
great  and  insufferable  vmmg  and  oppression  of  the  king's 
subjects."* 

These  laws  or  principles  were  embodied  into  an  oath, 
known  as  the  Oath  of  Supremacy  and  Allegiance,  which  re- 
mained unaltered  till  the  Bevolution.  This  oath  was  to  be 
taken  by  ecclesiastical  persons  of  every  degree ;  by  every  tem- 
poral judge,  justice,  mayor,  and  lay  or  temporal  officer  or 
»  1  Eliiabeth,  cap.  1,  sect.  16,     »  Sect.  17.     »  16  Chari«i  I.,  cap.  2. 
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mimt&tf  and  bj  ererf  other  person  having  the  queen's  fee 
or  wages.  If  refused,  they  forfeited  their  promotion,  bene-, 
fioes,  and  offices.  Anj  person  affirming,  maintaining,  or 
defending  any  foreign  authority,  should,  for  the  first  offence, 
fcfffeit  all  his  property,  real  and  personal ;  and  if  it  did  not 
imoont  to  £20,  should  suffer  imprisonment  for  a  year ;  for 
Uie  second  offence,  should  incur  the  penalties  of  prssmunire ; 
and  for  the  third  offence,  be  adjudged  guilty  of  high  treason, 
and  suffer  death  accordingly. 

The  Act  of  Uniformity,  by  repealing  a  statute  of  Mary, 
restored  the  book  of  Common  Prayer  of  Edward  VI.,  with 
its  ordw  of  services,  and  of  the  administration  of  sacraments, 
lites,  and  ceremonies,  in  full  force  and  effect.^  It  was 
ordered  to  be  used  in  every  cathedral,  parish  church,  or  other 
place  within  the  realm ;  and  if  any  parson,  vicar,  or  other 
i&inister  refused,  or  should  wilfully  or  obstinately  use  any 
other  rite,  ceremony,  order,  form,  or  other  prayers  than 
&ose  mentioned  in  the  book,  he  should,  for  the  first  offence, 
lose  and  forfeit  all  the  profits  of  his  spiritual  benefices  for 
<me  year,  and  suffer  imprisonment  for  six  months ;  for  the 
leoond  offence,  the  imprisonment  was  increased  to  a  year ; 
and  for  the  third,  for  life.  If  there  were  no  spiritual  bo- 
otees, the  first  offence  was  imprisonment  for  a  year;  the 
second,  for  life. 

The  laity  were  included  in  these  obligations  by  an  enact-, 
Eient  that  in  any  interludes,  plays,  songs,  rhymes,  or  by  any 
open  wbrds,  to  declare  or  speak  anything  in  derogation,  de*. 
piaving,  or  despising  of  the  Common  Prayer ;  to  compel,  or 
procure  any  parson,  vicar,  or  other  minister,  in  any  cathedral^ 
pansh  church,  chapel,  or  other  place,  to  sing  or  say  common 
prayer  otherwise  than  according  to  the  book ;  for  the  first 
offioice,  the  penalty  should  be  100  marks ;  for  the  second. 

'  *'Baft  with  one  altflntum,  or  sdditioii,  of  certain  lessons  to  be  used 
H^  evQiy  Sonday  in  tbe  year,  and  the  form  of  the  Litany  altered  and 
oomcted,  and  two  sentences  only  added  in  the  delivery  of  the  sacrameDt 
to  the  commnmcants."  The  act  is  entitled,  **An  Act  for  the  Uni- 
fcrraxtj  of  Common  Prayer  in  the  Church,  and  Administeation  of  die 
flaexvnenta.'*  (1  Elis.  cap.  2.) 
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offence,  400  marks ;  and  for  the  third  offence,  forfeiture  of 
all  goods  and  chattels,  and  imprisonment  for  life. 

Attendance  at  church  was  also  enforced.  Every  person 
within  the  realm,  haying  no  lawful  or  reasonable  excuse  to 
be  absent,  should  diligently  and  faithfully  endeavour  them- 
selves to  resort  to  their  parish  church  or  chapel  accustomed, 
or  if  prevented  there,  to  some  usual  place  of  common  prayer, 
upon  every  Sunday  and  holiday,  and  abide  there  during 
the  service,  upon  pain  of  punishment  of  the  censures  of  the 
Church,  and  of  forfeiting  twelve  pence,  for  the  use  of  the 
poor. 

These  were  the  principal  acts  of  her  first  parliament,  but 
there  were,  besides,  two  others,— one  by  which  the  queen's 
title  to  the  throne  was  recognized  by  parliament,  and  the 
succession  was  settled  according  to  the  act  of  Henry ;  ^  the 
other  restored  to  the  queen  and  her  successors  the  first- 
fruits  and  tenths  of  which  it  had  been  deprived  by  Mary.^ 

The  clergy  were  soon  tested  by  the  oath  of  supremacy, 
and  it  must  be  remembered  that  they  were,  for  the  most 
part,  the  same  persons  as  had  adopted,  or  given  their  adhe- 
rence to  Catholicism,  xmder  the  reign  of  Mary.  All  the 
bishops,  except  one,  refused  the  oath.  The  general  body  of 
the  clergy  took  the  oath,  with  the  exception  of  eighty  rec- 
tors and  vicars,  fifty  prebendaries,  fifteen  heads  of  colleges, 
twelve  archdeacons,  and  as  many  deacons.^ 

The  act  of  uniformity  established  the  new  religion,  but  it 
did  not  in  express  terms  prohibit  the  old.  It  denounced 
punishment  on  ministers  of  the  new  establishment,  who 
should  use,  and  on  persons  who  should  compel  them  to  use, 
in  any  of  the  national  churches,  any  other  services  than 
those  of  the  new  book  of  Common  Pirayer ;  and  it  required 
all  persons,  without  exception,  to  attend  the  estaUished 
Church  on  Sundays  and  holidays.  This  marked  an  exclu- 
sive, if  not  a  persecuting  spirit ;  but  provided  there  was  con. 
formity  to  that  extent,  to  the  established  religion,  worship 

>  1  Eliiabeth,  cap.  8.  *  85  Heniy  Ym.,  cap.  L 

'  Hume's  Hittoiy,  cap.  88,  apud  Camden,  p.  876. 
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aocording  to  tbe  doctrines  or  forms  of  the  old  religion  was 
not  expresslj  prohibited,  nor  made  subject  to  any  penalty. 
This  omission  was,  howerer,  afterwards  abundantly  supplied. 
A  coarse  of  legislation  was  entered  upon  which  extended 
through  nearly  the  whole  of  Elizabeth's  reign, — not  indeed 
rinng  in  severity,  for  that  was  scarcely  possible, — although 
ti)e  first  statute  in  the  future  series  refers  to  the  previous 
bw8  as  mild  and  merciful. 

The  legislation  was  at  first  directed  altogether  against 
tiie  Boman  Catholics,  in  order  to  counteract  their  efforts, 
open  or  secret,  through  the  medium  of  the  pope  or  of  the 
Jesuits  and  priests,  to  retain  the  old  religion  and  the  autho- 
ritf  of  the  pope  in  the  affections  of  the  people.  At  a 
bter  period  the  legislation  was  directed  against  the  Puritans 
ta  a  sect.  A  distinction  must,  however,  be  made  between 
the  foUowers  of  the  two  denounced  religions.  However 
Ekety  it  may  be  that  the  Boman  Catholics  would  have  been 
niasfied  with  reasonable  toleration,  yet  they  acknowledged 
a  tomga  power,  and  professed  doctrines  and  opinions  hostile 
to  the  queen  and  to  the  established  religion.  The  Puritans, 
on  the  other  hand,  not  only  approved,  but  when  their  in- 
fluence became  extended,  strongly  urged,  legislation  against 
tiie  Cathoh'cs ;  nor  did  they  dispute  the  temporal  authority 
of  the  queen,  nor  wish  to  separate  from,  although  they 
wished  to  reform,  the  national  Church. 

It  is  essential  to  the  understanding  of  our  constitutional 
progress,  to  have  some  acquaintance  with  this  legislation, 
which  expresses  a  policy  that  was  continued  by  the  nation 
for  upwards  of  two  hundred  years,  and  which  strongly  af- 
fected the  civil,  as  well  as  the  religious  freedom  of  the  people. 
Its  successive  steps,  and  general  scope,  will  be  brought  into 
view  by  the  following  table. 

JLA. 

16S8  .    .  The  Act  of  Supremacy 1  Eliz.,  cap.  1. 

»  „         Uniformity „    cap.  2. 

r  for  assoranoe  of  the  Queen's  1 

1562  .    .  „   J  royal  power  OTer  all  estates  V     6  Elu.»  cap.  !• 

Landsubjeota J 
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1570  .    .  The  Act  against  Bulls  from  Borne    .    .  13  Eliz.,  cap.  1. 

(  for  Ministers  of  the  Church ")  .  ^ 

"  "    ItobeofsoundPehgion.     J  "        cap.  125. 

1581  .    .  „  against  Mass 23  Eiiz.,  cap.  1. 

1685.    .  „    (for  the  departure  of  Jesuito  I    27  Eliz.,  cap.  2. 

(.  and  Priest* ) 

1593  .    .  „  against  Popish  Becusants      .    .  85  Eliz.,  cap.  2. 

1593  .    •  „  Sectaries  (Puritans)     ....  35  Eliz.,  cap.  1. 

The  two  first  of  these  statates  have  been  already  noticed. 
The  object  ^f  the  third  was  to  extend  the  oath  of  supre* 
macy  over  a  larger  number  of  the  people.*  It  refers  to  the 
"  perils,  dishonours,  and  inconveniences  that  have  resulted 
from  the  usurped  power  of  the  see  of  Eome,  and  also  to  the 
dangers  from  the  fautors  (favourers)  of  that  usurped  power, 
at  that  time  grown  to  marvellous  outrage  and  licentious 
boldness,  and  then  requiring  more  sharp  restraint  and  cor- 
rection of  laws,  than  thitherto,  in  the  time  of  the  queen's 
most  mild  and  merciful  reign,  had  been  had,  used,  or  esta- 
blished." It  imposed  the  penalties  of  prasmunire  on  those 
who  maintained  or  defended  the  authority  of  the  pope 
within  the  realm ;  and  it  required  that  the  oath  of  supre- 
macy and  allegiance  should  be  taken  not  only  by  eccle- 
siastics, and  temporal  office-bearers,  receiving  the  queen's 
wages,  but  by  all  other  persons,  in  holy  orders,  or  admitted 
to  any  degree  in  the  universities ;  by  all  schoolmasters,  and 
public  and  private  teachers  of  children ;  barristers  and  offi- 
cers of  the  inns  of  court,  attorneys  and  officers  of  the  law. 
The  bishops  were  empowered  to  tender  the  oath  to  eccle- 
siastics, and  the  lord  chancellor  to  appoint  commissioners 
to  tender  the  oath  to  laymen.  The  penalty  of  refusal  was, 
for  the  first  offence,  prsBmunire ;  and  if,  after  three  months, 
there  was  a  second  tender  and  refusal,  the  ofibnoe  was  high 
treason.  Every  knight,  citizen,  and  burgess  elected  to  par- 
liament, was  obl^ed,  before  be  entered  the  parliament-house, 
or  had  any  voice  there,  to  take  the  oath  before  the  lord-steward 

Stat  5  Elizaheth,  cap.  1,  "  An  Act  for  the  Assurance  of  the  Queen*  a 
royal  power  over  all  estates  and  subjects  within  her  dominions."  (1562., 
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or  his  deputy,  but  no  temporal  peer  should  be  compelled  to 
take  the  oath.  The  act  settled  a  doubt  ''whether,  by  the 
Uws  of  this  realm,  there  be  any  punishment  for  such  as  slay 
or  kin  a  person  attainted  m  or  upon  pr»mimire,*'  by  de- 
daring  that "  it  should  not  be  lawful  to  kill  or  slay  any  such 
pereon." 

An  interral  of  eight  years  elapsed,  and  one  parliament 
intenrened  without  another  statute  against  Eome;  but  ii^ 
1570  parliament  met.  Catholic  intrigues  had  produced  an 
insuirection  in  the  north  of  England,  with  the  purpose  of 
displacing  Elizabeth  from  the  throne,  and  giving  the  king- 
dom to  Mary,  Queen  of  Scots.  This  plot  was  encouraged 
by  Pope  Pius  V.,  and  aided  by  his  famous  bull,  excommuni- 
cttmg  Elizabeth,  and  depriving  her  of  her  throne  for  hei- 
nous crimes  against  the  Church.  The  bull  was  affixed  to  the 
gate  of  the  archbishop's  palace  at  Lambeth,  by  one  Fenton, 
wlu)  was  hanged  for  the  offence.  The  parliament  met  on 
the  2nd  of  April,  1570,  and  inmiediately  passed  an  act,* 
with  express  reference  to  the  bull.  "  Seditious  and  evil-dis- 
posed people  (the  preamble  states)  have  lately  procured  and 
obtained  from  the  Bishop  of  Eome,  and  his  see,  bulls  and 
writangs,  to  absolve  and  reconcile  all  those  that  will  be  con- 
tented to  forsake  their  due  obedience  to  the  queen,  and  to 
yield  and  subject  themselves  to  the  said  feigned,  unlawful, 
iod  usurped  authority.  And  by  colour  of  such  bulls,  wicked 
persons,  in  parts  of  the  realm  where  the  people,  for  want  of 
good  instruction,  are  weak,  simple,  and  ignorant,  have  so 
tar  wrought,  that  sundry  simple  and  ignorant  persons  have 
been  reconciled  to  the  usurped  authority  of  Eome,  and  to 
take  absolution,  whereby  have  grown  great  disobedience 
and  boldness,  not  only  to  withdraw  from  all  divine  service, 
but  thinking  themselves  discharged  from  allegiance  to  the 
queen,  wicked  and  unnatural  rebellion  hath  ensued.  There- 
fore, any  person  who  should  use  any  bull  of  absolution 
OP  reconciliation  from  the  Bishop  of  Eome,  or  by  colour  of 

'  18  EUabeth,  cap.  2,  "An  Act  against  the  bringing  in,  and  potting 
in  execution  of  bulla,  writings  or  instruments,  and  other  superstitioua 
Uunp  from  the  see  (^  Borne." 
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any  such  bull,  shonld  take  upon  bim  to  absolve  or  recon- 
cile, or  wbo  should  receiye  and  take  absolution  or  recon- 
ciliation, or  should  get  from  Borne  any  bull,  and  publish  it, 
should  be  guilty  of  high  treason,  and  suffer  death."  Aiders 
and  comforters  after  the  feet  should  incur  prsmunire.  Any 
person  to  whom  absolution  should  be  offered,  who  should 
not  disclose  the  offer  within  six  weeks  to  some  of  the  privy- 
council,  should  be  guilty  of  misprision  of  high  treason. 
Frsemunire  was  imposed  upon  those  who  brought  into  the 
realm  "things  called  Agnus  Dei,  or  any  pictures,  crosses, 
beads,  or  such-like  superstitious  things,  hallowed  and  con- 
secrated, as  it  is  termed,  by  the  Bishop  of  Eome." 

In  the  same  session  was  passed  an  act  which  still  regu- 
lates admission  into  holy  orders.^  The  articles  of  the  esta- 
blished Church  were  agreed  upon  by  the  archbishops,  bishops, 
and  clergy,  in  the  convocation  held  in  1562,  in  the  reign  of 
Edward  VI.,  and  they  were  assented  to  and  approved  by 
Elizabeth,  and  confirmed  by  convocation  in  the  year  1571. 
By  this  act  it  was  and  is  now  required  that  every  priest  or 
minister  shall,  in  the  presence  of  the  bishop  of  his  diocese, 
declare  his  assent,  and  subscribe  to  the  articles  of  religion ; 
and  shall  bring  from  the  bishop,  under  his  seal,  a  testimo- 
nial of  such  assent  and  subscription ;  and  openly  upon  some 
Sunday,  in  the  time  of  the  public  service  afore  noon,  in 
every  church  where  by  reason  of  any  ecclesiastical  living  he 
ought  to  attend,  read  both  the  testimonial  and  the  articles ; 
upon  pain  of  being  deprived.  Any  person  ecclesiastical, 
who  shall  advisedly  maintain  or  affirm  any  doctrine  directly 
contrary  or  repugnant  to  any  of  the  articles,  and  being  con- 
vented  before  the  bishop,  shall  persist  therein,  and  not  re- 
voke his  error,  or  after  revocation  do  affirm  such  untrue 
doctrine,  the  same  shall  be  just  cause  to  deprive  such  per- 
son of  his  ecclesiastical  promotions ;  and  it  shall  be  lawful 
to  the  bishop  to  deprive  him.  No  person  shall  be  admitted 
to  any  benefice  with  cure,  except  he  shall  be  of  the  age  of 
twenty-three  years  at  the  least,  and  a  deacon — and  shall  first 

1  13  Elizabeth,  cap.  12  (1571),  ''An  Act  for  the  MiniBten  of  the 
Churoh  to  be  of  sound  Beligion." 
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hare  subscribed  the  articles  in  the  presence  of  the  ordinary, 
and  pablicly  read  them  in  the  parish  church  of  that  bene- 
fice, with  declaration  of  his  unfeigned  assent  to  the  same. 
And  none  shall  be  made  minister,  or  admitted  to  preach  or 
idminister  the  sacraments,  being  under  the  age  of  twenty- 
fimr  jears ;  nor  unless  he  bring  to  the  bishop,  from  men 
known  to  the  bishop  to  be  of  sound  religion,  a  testimonial 
both  of  his  honest  life,  and  of  his  professing  the  doctrine 
expressed  in  the  articles ;  nor  unless  he  be  able  to  answer, 
and  render  to  the  ordinary  an  account  of  his  faith,  in  Latins 
according  to  the  articles,  or  have  special  gift  or  ability  to  be 
a  preacher ;  nor  shall  be  admitted  to  the  order  of  deacon 
or  ministry,  unless  he  shall  first  subscribe  to  the  articles. 
None  shall  thereafter  be  admitted  to  a  benefice,  with  cure,  of 
or  abore  the  yalue  of  £30  yearly,  in  the  queen's  books,  un- 
less he  shall  then  be  a  bachelor  of  divinity,  or  a  preacher 
aflowed  by  some  bishop,  or  by  one  of  the  universities  of 
Cambridge  or  Oxford. 

Ten  years  elapse  without  another  statute  concerning  reli- 
gion. But  in  the  parliament  which  met  in  1681,  the  legis- 
lation against  popery  was  resumed,  in  ''  an  act  to  retain  the 
qneen's  subjects  in  their  due  obedience."^  This  is  the  firs£ 
atakite  expressly  directed  against  the  mass.  It  enacted 
tbat  all  persons  who  should  have,  or  pretend  to  have  power, 
or  should  by  any  ways  or  means  put  in  practice  to  absolve, 
posnade,  or  withdraw  any  of  her  majesty's  subjects  from 
their  natural  obedience  to  her  majesty,  or  to  withdraw  them 
from  the  established  religion  to  the  Bomish  religion ;  or  to 
move  them  to  promise  obedience  to  the  see  of  Bome ;  or 
should  do  any  overt  act  to  that  purpose ;  should  be  adjudged 
traitors,  and  being  lawfully  convicted,  should  suffer  and  for- 
f<»t  as  in  case  of  high  treason.  If  any  person  be  willingly 
abedved,  or  reconciled,  or  promise  obedience  to  such  pre* 
toided  authority,  he  and  his  procurers  and  counsellors 
thereto,  should  suffer  and  forfeit  in  like  manner.  Every 
person  who  should  say  or  sing  mass  should,  on  conviction, 
1  28  Eluabeth,  cap.  1,  jld.  1681-2. 
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£Drfeit  200  marks,  and  be  imprisoned  for  a  year,  and  thence- 
forth until  the  fine  was  paid.  Any  person  who  should  hear 
mass,  should  forfeit  100  marks,  and  suffer  imprisonment  for 
a  year.  Persons  above  sixteen,  not  repairing  to  church, 
should*  forfeit  £20  a  month ;  and  persons  forbearing  for 
twelve  months,  besides  these  forfeitures,  should  be  bound 
for  their  obstinacy,  with  two  sufficient  sureties,  in  £200  at 
least,  and  continue  bound  until  they  conformed  and  went 
to  church.  But  it  was  provided  that  those  who  usually  on 
Sunday  had  in  their  houses  the  divine  service  established 
by  law,  and  should  not  obstinately  refuse  to  come  to  church, 
and  should  also  four  times  a  year,  at  least,  be  present  at 
divine  service  in  his  parish  church  or  some  other  church, 
should  not  incur  the  penalty. 

A  new  parliament  met  in  1585,  and  began  its  labours  by 
"  an  act  against  Jesuits,  seminary  priests,  and  other  such- 
like disobedient  persons."  ^  This  statute  was  directed  against 
the  Jesuits  or  priests  of  the  then  new-founded  order  of 
Ignatius  Loyola,  and  the  priests  of  the  new  seminary  or 
college  of  Douay,  in  Flanders,  who  were  continually  passing 
to  and  from  the  kingdom,  inciting  the  papists  to  disloyalty 
and  insurrection.  ''  Divers  Jesuits,  seminary  priests,  and 
other  priests  (the  preamble  states)  come  into  the  realm,  not 
only  to  withdraw  the  queen's  subjects  from  their  obedience, 
but  to  stir  up  sedition,  rebellion,  and  open  hostility."  And 
it  was  enacted  that  Jesuits,  seminary  priests,  and  other 
priests  should,  within  forty  days  after  the  end  of  the  session 
of  parliament,  depart  out  of  the  realm.  No  priest  bom  witii* 
in  the  realm  should  come  into,  be,  or  remain  in  the  realm, 
afiker  the  end  of  the  forty  days  (except  under  the  special 
circumstances  mentioned  in  the  act),  and  if  he  did,  it  should 
be  adjudged  high  treason.  Any  one  who  should  reoeiTe, 
relieve,  comfort,  aid,  or  maintain  a  priest,  after  the  end  of 
the  forty  days,  should  suffer  death  as  a  fblon,  without  benefit 
of  dergy.  Any  person  (not  being  a  Jesuit)  then  being  of  of 
brought  up  in  any  college  of  Jesuits,  or  seminary  in  for^gn^ 
>    ^  27  Blinbetfa,  cap.  2,  ▲.».  1685. 
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ports,  who  should  not,  within  six  months  after  public  procla- 
mttioo,  retoni  into  the  reakn,  and  within  two  days  after- 
wards  sahmit  himself  to  her  majesty  and  the  laws,  and  take 
the  oath  of  allegiance  and  supremacy,  should,  when  he  should 
otherwise  return,  for  the  offence  of  returning  without  sub- 
mission, be  adjugded  a  traitor,  and  suffer  death  as  in  case 
of  high  treason.  Any  person  sending  relief  to  a  Jesuit  or 
priest  abroad  incurred  prsmunire ;  and  any  one,  after  the 
forty  days,  knowing  that  a  Jesuit  or  priest  was  within  the 
reilm,  and  not  discoyering  it  to  a  justice  of  the  peace^  with- 
in twehe  days,  should  be  fined  and  imprisoned  at  her  ma- 
jeitj's  pleasure.  If  the  justice  did  not  giye  information  to 
the  priry  council  within  twenty-eight  days,  he  should  for- 
feit 200  marks.  All  persons  were  prohibited,  during  her 
B^esty's  life,  from  sending  their  children  abroad,  without  the 
queen's  license,  on  pain  of  forfeiting  for  every  offence  £100. 
Sgfat  years  elapsed,  and  two  sessions  of  parliament  inter* 
fsned,  before  the  parliament  met  in  1598.  In  that  parlia^ 
ment  Elizabeth  concluded  this  series  of  legislation  against 
the  pope,  with  an  act  ^  ^  for  restraining  popish  recusants  to 
Hme  certain  places  of  abode."  It  was  directed  against  ^'sun- 
irj  wi^ed  and  seditious  persons,  who,  terming  themselves 
Oitiiolics,  and  being  indeed  spies  and  intelligencers,  not  only 
for  her  majesty's  foreign  enemies,  but  also  for  rebellious 
and  traitorous  subjects,  and,  hiding  their  most  detestable 
nd  derilidi  purposes  under  a  &lse  pretext  of  religion  and 
soDseience,  do  secretly  wander  and  shift  from  place  to  place 
Irithin  this  realm,  to  corrupt  and  seduce  her  majesty's  sub« 
jsds,  and  to  stir  them  to  sedition  and  rebellion."  It  was 
ttacted  Hbxt  all  persons,  above  sixteen  years,  bom  within 
the  realm,  c^  made  denixen,  being  popish  recusants,  and 
eoBTiGted  for  not  repairing  to  church,  and  having  a  certain 
phee  of  abode  within  tiie  realm,  should,  within  forty  days 
afkerconviciiQn,Tepairto  their  plaoe  of  dwelling;  andnotai 
ay  time  after,  pass  orremove  above  five  miks  from  thence, 
opoB  pain  of  fer&iture  of  all  l^eir  goods  and  obal^lflf  and 
1  ».mmke^  e^,n,  Aj>.  I»qsi4. 
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all  their  lands  and  tenements,  rents,  and  annuities,  for 
the  life  of  the  offender.  Popish  recusants  not  repairing  to 
church,  and  not  haying  any  certain  dwelling  and  abode  with- 
in the  realm,  should  repair  to  the  place  where  they  were 
bom,  or  where  their  &ther  or  mother  should  be  dwelling, 
and  not  remove  or  pass  above  five  miles  from  thence,  upon 
pain  of  the  like  forfeiture.  If  a  popish  recusant  (not  being  a 
married  woman,  and  not  having  freehold  lands  of  the  yearly, 
value  of  twenty  marks,  or  goods  and  chattels  above  the  value 
of  £20)  should  not,  within  the  forty  days  limited  by  the  act, 
repair  to  his  place  of  abode,  or  to  that  of  his  father  or  mother, 
or  place  of  his  birth,  and  notify  his  coming,  with  his  name,  to 
the  minister  or  curate  of  the  parish,  and  to  the  constable  of 
the  town,—- or  should  pass  or  remove  above  five  miles  from 
the  same,  and  should  not,  on  being  apprehended,  conform  to 
the  laws  by  coming  to  church, — ^he  should,  upon  his  corporal 
oath,  before  two  justices  of  the  peace,  abjure  the  realm  of 
England  for  ever,  and  depart  out  of  the  reidm,  at  such  haven 
or  port,  and  within  such  time,  as  should  be  assigned  by  the 
justices.  Offenders  might,  before  conviction,  come  to  the 
parish  church  on  Sunday  or  festival  day,  and  at  service-time, 
before  the  sermon,  or.readingof  the  gospel,  make  public  and 
open  submission,  and  declaration  of  conformity,  and  be  dis- 
charged. Married  women  were  bound  by  every  article  of 
the  statute,  other  than  the  article  of  abjuration. 

In  the  same  parliament  legislation  was  commenced  against 
the  puritans,  and  now  we  find,  in  the  statute-book,  the  de« 
predatory  terms,  "  sectaries,"  "  conventicles,"  "  meetings," 
in  later  times  so  familiar.  "  An  act  to  retain  the  queen's 
majesty's  subjects  in  their  due  obedienoe"  was  passed.^  It 
is  declared  to  be  for  the  preventing  and  avoiding  of  such 
great  inconveniences  and  perils  as  might  happen  and  grow 
by  the  wicked  and  dangerous  practices  of  seditious  sectaries 
and  disloyal  persons ;  and  it  enacted  that  persons,  above 
the  age  of  sixteen  years,  obstinately  refusing  to  come  to  the 
church  established  by  law,  and  persuading  others  to  deny 
1  86  Blisabe^  oap.  1,  ajo.  1698. 
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or  impngn  her  majesty's  authority  in  cases  ecclesiastical,  or 
to  abstain  from  coming  to  church,  or  who  should  willingly 
join  in,  or  be  present  at,  any  unlawful  assemblies,  conyen- 
tides,  or  meetings,  under  colour  or  pretence  of  the  exer- 
69d  of  religion — being  thereof  convicted — should  be  com- 
mixed to  prison,  there  to  remain  until  they  should  conform 
and  come  to  church,  and  make  open  submission  and  declara- 
Jaon  of  their  conformity.  Any  person  who  should  not,  within 
tbee  months  after  conviction,  on  being  required  so  to  do, 
eonform  himself,  and  make  public  confession,  should  abjure 
and  depart  from  the  realm ;  and  if  he  returned,  without  li- 
cense, he  should  be  adjudged  and  suffer  as  a  felon,  vdthout 
benefit  of  clergy. 

K  with  impatience  we  pass  through  the  formal  and 
heavy  language  of  these  statutes,  we  should  think  of  the 
terror  which  the  same  words  imparted  to  great  multitudes 
of  people,  who,  for  the  most  part,  were  only  desirous  of 
peacefully  worshiping  God  according  to  the  religion  in 
which  they  had  been  brought  up,  or  according  to  the  light 
of  their  consciences.  Historians  compute  that  about  two 
hundred  Boman  Catholics  were  put  to  death  in  Elizabeth's 
reign.  But  that  severe  punishment  was  but  one  branch  of 
the  misery  which  this  legislation  produced.  We  have  no 
record  of  that  which  resulted  from  the  heavy  penalties  of 
premunire,  and  of  banishment,  fine,  and  imprisonment ;  and 
we  can  only  imagine,  by  reference  to  our  own  feelings  and 
the  force  of  our  own  convictions,  the  unhappiness  and  re- 
morse of  those  who  only  avoided  martyrdom  or  punishment, 
by  concealment  of  their  inward  and  most  cherished  opinions 
on  the  most  sacred  and  important  of  all  subjects. 

These  statutes,  whilst  they  established  the  supremacy  of 
the  crown  as  against  all  foreign  potentates,  and  settled  the 
national  religion,  did  not  alter  the  relations  between  the 
sorereign  and  the  people,  or  the  legislature,  in  temporal 
matters.  We  must  now,  therefore,  consider  how  these  rela- 
tioiii  stood  jut  this  period  of  our  history.  Ko  soyereign^ 
■mee  Magna  Charta,  seems  to  have  been  so  free  and  nn- 
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restramed  as  Elisabeth  in  the  exercise  of  the  regal  aa« 
thoritj,  nor  to  have  carried  the  prerogative  to  so  high  a 
pitch.  The  administration  of  the  law  was,  to  a  great  extent, 
as  well  in  civil  as  in  religious  matters,  directed  bj  her  per* 
sonal  wishes.  In  the  court  of  star-chamber,  she,  if  pre* 
sent,  was  the  sole  judge.  The  members  held  their  places  at 
her  will ;  and  might  fine,  imprison,  and  punish  corporally  by 
whipping,  branding,  slitting  nostrils  and  ears.  The  high 
commission  co\irt  was  instituted  by  Archbishop  Whitgift, 
selected  by  the  queen  in  1583  for  his  zeal  against  the  Pu- 
ritans. By  his  advice  she  issued,  under  the  authority  of 
the  act  of  supremacy,  an  ecclesiastical  commission  consisting 
of  forty-four  commissioners,  of  whom  twelve  were  ecclesi- 
astics,  ^dth  authority  for  any  three  of  them  to  inquire, — 
by  the  oaths  of  twelve  men,  and  by  witnesses,  and  all  the 
means  they  could  devise, — of  all  offences,  contempts,  and 
misdemeanours,  done  or  attempted  against  the  statutes  of 
supremacy,  uniformity,  and  other  statutes ;  and  of  all  here- 
tical opinions,  seditious  books,  contempts,  conspiracies,  slan- 
derous words  and  sayings;  to  punish  all  persons  absent 
from  church,  and  all  incests,  adulteries,  and  offences  of  that 
kind ;  to  examine  all  suspected  persons  on  their  oaths,  and* 
to  punish  all  who  refused  to  appear  aud  obey  their  ordertf 
by  spiritual  censure,  or  by  discretionary  fine  or  imprison* 
ment. 

Under  the  powers  of  the  commission,  the  archbishop  in- 
stituted the  ex^^ifflcio  oath,  to  discover  the  concealed  opinions 
of  the  puritanical  clergy  and  others,  by  a  series  of  interro- 
gatories of  the  most  searching  and  penetetting  nature.^ 

This  court  carried  into  effect  the  terrible  penalties  of  the 
acts  against  the  Catholics  and  Puritans ;  taking  cognizance 
also  of  the  crime  of  heresy,  an  of^nce  within  the  range  of 
their  own  definition.  ^  Ko  man,"  wrote  Elizabeth  to  Arch« 
biahop  Whitgift,  ^  should  be  suffered  to  decline,  either  to 
the  right  or  left  hand,  from  the  drawn  line  limited  by  «!> 
thority." 

i  Halkm^ft  Ooiiftitational  Hiatory,  voj.  L  pp.  196^  197* 
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Mutial  law  superseded  the  ordinary  courts  and  juried, 
wlien  anj  insurrection  or  public  disorder  gave  occasion  for 
it;  and  then  it  was  exercised  not  only  over  the  soldiers,  but 
also  orer  the  people.  But  it  was  not  always  confined  to 
turbulent  times,  nor  to  seditious  offences ;  it  was  sometimes 
BBed  to  despatch  offenders  against  the  spiritual  laws.  The 
nck,~that  instrument  of  terror  and  pain, — although  not 
acknowledged  by  the  laws  of  England,  was  freely  used  in 
her  reign;  and  not  only  by  authority  of  the  queen  or  of  the 
ftmrts,  but  by  that  also  of  her  secretaries  and  privy-coun- 
ciDors,  each  of  whom  might,  by  his  sole  warrant,  imprison 
any  one  whom  he  might  suspect,  for  as  a  long  a  time  as  he 
thought  proper;  and,  at  his  own  discretion,  order  him  to 
the  rack.  The  trials  by  jury,  in  the  courts  of  law,  were 
amdueted  with  great  leaning  towards  the  crown  in  politi- 
cal eases.  Mr.  Hallam,  with  eloquent  indignation,  declares, 
that  **  the  glaring  transgressions  of  natural  as  well  as  positive 
law,  rendered  our  courts  of  justice,  in  cases  of  treason,  little 
better  than  the  caverns  of  murderers.  "Whoever  was  ar- 
raigned at  their  bar,  was  almost  certain  to  meet  a  virulent 
persecutor,  a  judge  hardly  distinguishable  from  the  prose- 
eotor  except  by  his  ermine,  and  a  passive,  pusillanimous 
jury."'  The  evidence  was  forced  by  the  interrogation  of 
the  prisoner,  or  by  written  examinations  or  confessions  of 
witnesses  or  accomplices,  who  were  not  confronted  with  the 
iceosed. 

The  laws  were  frequently  superseded  by  royal  proclama- 
tions constituting  offences,  not  being  such  by  law,  and  im- 
posing penahiee  of  fine  and  imprisonment  on  those  who 
disobeyed  tfaran.  The  influence  of  the  crown  in  parliament 
was  absolute  whenever  it  was  exerted,  and  that  it  invaria- 
bly was  whenever  the  commons  discussed  matters  displeas* 
ing  to  ^e  queen.  They  were  not  allowed  to  legislate  on 
the  anooession  to  the  crown,  or  on  religious  or  state  affairs. 
Her  lord  keeper  told  the  parliament  of  1571,  in  the  open-» 
iDg  speedy  that  "  they  should  do  well  to  meddle  with  no 
1  Conttitiitional  Histoty,  vol.  L  p.  226. 

L  2 


220  ELIZABETH.  [CH.  XHI. 

matters  of  state  but  such  as  should  be  propounded  unto 
tbem,  and  to  occupy  themselves  with  other  matters  con- 
cerning the  commonwealth."^  In  opening  the  parliament  of 
1592,  the  Speaker,  haying  made  the  usual  demand  of  libertj 
of  speech,  was  told  by  the  lord  keeper,  who  received  his 
instructions  from  the  queen,  that  *'  privilege  of  speech  was 
granted,  but  you  must  know  what  privilege  ye  have ;  not  to 
speak  every  one  what  he  listeth,  or  what  cometh  into  bis 
brain  to  utter ; — your  privilege  is  Ay  or  No.^  In  the  same 
parliament  Mr.  Peter  Wentworth  and  Sir  Henry  Bromley, 
having  delivered  a  petition  to  the  lords  to  be  suppliants  with 
the  lower  house  to  the  queen,  for  entailing  the  succession  to 
the  crown,  for  which  they  had  a  bill  ready,  were  called  be- 
fore the  council  and  committed  to  prison.* 

In  the  same  parliament  the  Speaker,  by  command  of  the 
queen,  delivered  to  them,  as  he  said,  her  majesty's  words, — 
*'  It  was  not  meant  we  should  meddle  with  matters  of  state, 
or  in  causes  ecclesiastical.  She  wondered  that  aoy  would 
be  of  so  high  commandment  to  attempt  a  thing  contrary  to 
that  which  she  hath  so  expressly  forbidden.  Her  majesty's 
present  charge  and  command  is,  that  no  bills  touching  mat- 
ters of  state,  or  reformation  in  causes  ecclesiastical,  be  ex- 
hibited. And  upon  my  allegiance  I  am  commanded,  if  any 
such  bill  be  exhibited,  not  to  read  it."^ 

Members  who,  led  away  by  their  courage  or  their  patriot- 
ism, infringed  the  royal  commands,  were  summoned  to  the 
privy  council,  where  they  were  so  frightened  by  the  punish- 
ments with  which  they  were  threatened,  that  when  they  re- 
turned to  their  seats,  their  terror  was  visible  in  their  faces, 
and  was  communicated  to  all  around.  The  more  intrepid 
or  refractory  were  sent  to  the  Tower,  from  which  they  were 
only  released  by  the  humble  petition  of  the  commons  to  the 
queen. 

Parliament  gave  Elizabeth  the  ancient  tax  of  tonnage  and 
poundage,  and  many  subsidies  were  granted  to  her ;  but  she 

>  Parliamentary  History,  vol.  iv.  p.  97.  •  Tdem^  866. 

t  Idem,  849.  «  Idem,  896. 


IGOL]  HXB  POWBB  OTEB  PABLIAMSirr.  221 

greatlj  augmented  her  revenue,  and  ayoided  frequent  re- 
eoane  to  parliament,  by  the  money  slie  obtained  for  grants 
of  monopolies  for  the  exclusive  sale  of  commodities, — some  of 
them  the  common  necessaries  of  life.  A  list  of  those  granted 
to  her  courtiers  was  read  in  the  house  of  commons  in  1601 ; 
•a  indignant  member  asked,  "Is  not  bread  amongst  them?"^ 
In  that  parliament,  with  fear  and  trembling  at  the  danger 
of  encountering  the  prerogative  royal,  a  bill  was  brought 
into  the  house  of  commons,  by  Mr.  Laurence  Hide,  "  for  the 
explanation  of  the  common  law  in  certain  cases  of  letters- 
pitent."^  Elizabeth,  now  in  the  last  year  of  her  life,  com- 
manded the  Speaker  to  inform  the  house,  that,  ''understand- 
ing that  divers  patents  which  she  had  granted  had  been 
grierous  to  her  subjects,  some  should  be  presently  repealed, 
some  superseded,  and  none  put  in  execution  but  such  as 
Bhonld  first  have  a  trial,  according  to  the  law,  for  the  good 
of  the  people."'  The  house  waited  on  the  queen  with  an 
address  of  thanks ;  she  replied,  "  Never  since  1  was  a  queen 
did  I  put  my  pen  to  any  grant  but  upon  pretext  and  sem- 
blance made  to  me,  that  it  was  both  good  and  beneficial  to 
the  subjects  in  general,  though  a  private  profit  to  some  of 
my  ancient  servants  who  had  deserved  well.  ...  I  have  ever 
used  to  set  the  last  judgment-day  before  my  eyes,  and  so  to 
rale  as  I  shall  be  judged  to  answer  before  a  higher  judge ; 
to  whose  judgment-seat  I  do  appeal,  that  never  thought  was 
cherished  in  my  heart  that  tended  not  to  my  people's  good."* 
Yet  with  all  this  power  of  oppression,  the  recital  of  which 
nises  a  feeling  of  commiseration  for  the  unhappy  people 
who  came  under  its  influence,  Elizabeth  was  a  poptdar  mon- 
troh,  admired  and  beloved  by  her  subjects,  who  have  trans- 
nutted  their  admiration  to  their  posterity.  No  attempt,  or 
even  conspiracy,  originating  with  the  people,  was  ever  made 
to  take  her  life,  or  remove  her  from  the  throne  ;  although 
■he  protected  herself  by  no  army,  nor  had  she  any  guard 
bat  a  small  body  of  yeomen.     On  the  contrary,  when  a  con- 

*  Pari.  Hiflt.,  Tol.  ir.  p.  462.  »  Idem,  p.  469. 

'  Idem,  p.  462.  *  Idem,  p.  480. 
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spiracj  was  discovered,  in  1584, — imputed  to  the  intriguei 
of  Mary,  Queen  of  Scots, — an  association  was  formed  bj  the 
Earl  of  Leicester  and  other  courtiers ;  "  and  as,"  observes 
Hume,  "  Elizabeth  was  beloved  by  the  whole  nation,  except 
the  more  zealous  Catholics,  men  of  all  ranks  willingly  flocked 
to  the  subscription  of  it."*  It  must  be  supposed,  therefore, 
that  her  power  was  exercised  with  great  moderation  towards 
the  body  of  the  people ;  and  that  any  injurious  effect  it  was 
calculated  to  produce  on  their  loyalty,  was  counteracted  by 
their  admiration  of  Elizabeth,  as  a  bold  defender  of  the 
Protestant  religion  and  of  the  national  rights  and  interests, 
against  enemies  at  home  and  abroad  ;  and  by  the  knowledge 
that  all  quailed  under  her  authority,  from  the  peer  to  the 
peasant. 

In  a  constitutional  history  it  would  be  unpardonable  to 
overlook  Peter  Wentworth,  member  for  Tregony  in  Corn- 
wall, the  leader  of  a  small  band  of  Puritan  patriots,  who 
upheld  the  principles  of  civil  liberty,  and  the  privileges  of 
parliament,  and  dared  to  assert  them  in  defiiuice  of  Eli- 
£abeth*s  prerogative  and  power.  "We  first  find  him  in  the 
parliament  of  1575,  in  which  he  made  a  speech  in  behalf  of 
the  liberties  and  privileges  of  the  commons, — overlaid,  in- 
deed, with  much  matter,  but  its  diffuseness  perhaps  neces- 
sary to  cover  the  patriotic  sentiments  by  a  profession  of 
great  veneration  and  respect  for  the  queen,  and  of  submis* 
sion  to  her  government.  "  Sweet,"  he  said,  "  is  the  name  of 
liberty ;  but  the  thing  itself  a  value  beyond  all  inestimable 
treasure.  So  much  the  more  it  behoveth  us  to  take  care 
lest  we,  contenting  ourselves  with  the  sweetness  of  the 
name,  lose  and  forgo  the  thing."  He  reminds  the  house 
that  they  are  assembled  "to  make  or  abrogate  such  laws  as 
may  be  to  the  chiefest  surety  and  enrichment  of  this  noble 
realm.  In  the  last  and  preceding  session,  I  saw  the  liberty 
of  free  speech,  so  much  and  so  many  ways  infringed,  and  so 
many  abuses  offered  to  this  honourable  council,  as  hath 
much  grieved  me ;  wherefore  I  do  think  it  expedient  to  open 
>  Hume*8  History,  cap.  41. 
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ibe  oommodities  that  grow  to  the  prince  and  state  bj  fred 
speecL  Without  this  it  is  a  scorn  and  mockery  to  caJl  it  a 
pariiament-house ;  for  in  trath  it  is  a  school  of  flattery  and 
diasimnlation.  Two  things  do  great  hurt  here :  one,  a  ru- 
moor  which  nmneth  about  the  house, '  Take  heed  what  you 
do ;  the  queen's  majesty  liketh  not  such  a  matter ;  whosor 
erer  preferreth  it,  she  will  be  offended  with  him.'  On  the 
eontrary, '  Her  majesty  liketh  of  such  a  matter ;  whosoever 
ipeaketh  against  it,  she  will  be  much  offended  with  him.' 
The  other  is  a  message  sometimes  brought  into  the  house, 
either  of  commanding  or  inhibiting,  very  injurious  to  the 
freedom  of  speech  and  consultation.  I  would  to  Gt)d,  Mr. 
I^[>etker,  that  these  two  were  buried  in  hell.  The  king  hath 
no  peer  or  equal  in  the  kingdom ;  but  he  ought  to  be  under 
God  and  the  law,  because  the  law  maketh  him  a  king.  A 
message  was  brought  last  session  into  the  house,  that  we 
should  not  deal  in  any  matters  of  religion,  but  first  to  re- 
ceire  from  the  bishops.  Surely  this  was  a  doleful  message, 
for  it  was  as  much  as  to  say,  ye  shall  not  deal  in  God's 
causes."  He  declared  his  design  to  be  to  seek  "  the  ad* 
TBDcement  of  Gtxl's  glory,  an  honourable  sovereign's  safety, 
and  the  sure  defence  of  this  noble  isle  of  England,  by  main- 
taining the  liberties  of  this  honourable  council,  the  fountain 
from  whence  all  these  do  spring."  For  this  noble  speech, 
Mr.  Wentworth  was  committed  to  the  Tower ;  from  which 
he  was  liberated  on  the  12th  of  March,  by  a  message  from 
the  queen.' 

We  find  him  again  in  the  parliament  of  1588,  proposing  to 
^  Speaker  a  series  of  questions,  '*  how  far  he  might  pro- 
ceed in  that  honourable  council  in  matters  that  concern  the 
^ry  of  God,  and  our  true  and  loyal  service  to  our  prince 
and  state."  These  questions  were  pointed  at  the  control  exer- 
ciaed  by  the  queen ;  and  they  inquire,  **  whether  the  house 
be  not  a  place  for  any  member  freely  and  without  control- 
laent  of  any  person,  or  danger  of  laws,  by  bill  or  speech,  to 
Btter  any  of  the  griefe  of  the  commonwealth ; — ^whether 
*  Pariiamentaiy  HiBtory,  toL  it.  pp.  186-200. 
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honour  may  be  done  to  God,  and  benefit  and  service  to  the 
prince  and  state,  without  free  speech ; — whether  there  be 
any  councils  besides  parliament,  which  can  make,  add  to,  or 
diminish  from  the  laws  of  the  realm ; — whether  it  be  not 
against  the  orders  of  that  house  to  make  any  secret  or  mat- 
ter of  weight,  in  hand,  known  to  the  prince ; — whether  the 
Speaker,  or  any  other,  may  interrupt  any  member  in  his 
speech  in  this  house ; — whether  the  Speaker  may  rise  when 
he  will,  without  consent  of  the  house ; — whether  the  Speaker 
may  overrule  the  house ; — whether  the  prince  and  state  can 
continue,  stand,  and  be  maintained  without  the  parliament, 
but  by  altering  the  government  of  the  state."  For  these 
questions  Mr.Wentworth  was  again  committed  to  the  Tower; 
but  parliament  being  dissolved  soon  afterwards,  he  obtained 
his  release.^ 

In  Wentworth  and  his  little  band  of  Puritans  we  have 
the  originators  of  that  party  which,  animated  by  religious 
zeal  as  well  as  civil  freedom,  never  ceased  to  resist  the  pre- 
rogatives of  the  crown,  until  they  were  reduced  within  the 
limits  of  our  existing  constitution. 

The  reign  of  Elizabeth  did  not  add  to  the  statute-book 
any  constitutional  law,  except  the  great  law  of  her  reign, 
the  "Act  for  the  Belief  of  the  Poor."*  This  conferred  on 
the  people  the  constitutional  right  of  being  fed  and  sup- 
ported when  reduced  to  extreme  poverty.  It  divided  the 
poor  into  two  classes ; — those  not  able  to  work,  and  those 
unable  to  procure  work ;  and  it  directed  the  churchwardens 
and  overseers  of  every  parish — 

To  give  relief  to  lame,  impotent,  old,  and  blind  poor,  not 
able  to  work ; 

To  set  to  work  persons  having  no  means,  and  using  no 
ordinary  or  daily  trade  of  life,  to  get  their  living  by. 

Parliamentary  History,  toI.  ir.  pp.  816-819. 
s  43  Elis.  oftp.  2,  **  An  Act  for  the  Belief  of  the  Poor,'*  1601. 
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CHAPTER  XIV. 

JAMBS  L,  FIBST  OF  THE  STUAET  MONABCHS. 

1603-1626.    Beigned  22  yean. 

^ecmiaa  of  James  I.— Meeting  of  Pariiament.— Its  Flattery  of  the 
King.— Battle  commenced  between  Pr«x>gative  and  Fieedom. — Doc- 
tnne  of  Dirine  Bight  of  Kings. — Parliament,  1603-4. — ^Legislation 
omtiniied  against  Bomanists. — Gunpowder  Plot. — ^Aots  against  Popish 
BeeosanU.— Pttriiament,  1609.— Test  applied  to  Aliens.— King's  Pro- 
ebmatian  about  Elections.— (Goodwin's  Oese.— Cknnmons'  Pririlege 
from  Anest  confirmed. — ^Vindication  of  their  Prtyilege. — Member  Ex- 
pefled.— Session,  1610.— King's  Speech.— Bates'  Case.— Cowell's  *In- 
twpreter.' — Commons  Protest  against  Proclamations. — Proposals  for 
rnion  of  Scotland,  and  Abolition  of  Feudal  Berenues. — James's  Em- 
Iwnfsmenta. — ^Baronets  created. — Lotteries  established. — ^1614. — ^A 
^nliament. — Impositions,withoat  Consent  of  Parliament. — Bissolyed. 
--Ooremnient  supported  bj  Benevolences. — 1621.— War  in  the  Pft- 
litinate.- A  Pariiament  called. — King's  Speech.— Subsidy  granted. — 
Uoy^s  case. — Parliament  adjourned. — Beassembled. — Lord  Keeper's 
Speech. — Commons*  Bemonstranoe. — ^King's  Letter. — Second  Bemon- 
Mi  .  — King's  Answer. — Commons  resolre  to  place  their  Privileges 
oa  Becord. — Commons*  Protestation. — Erased  from  the  Journals  by 
the  King.— The  Patriots  punished.— New  Parliament,  1623.— Com- 
xnoQs  give  Subsidies  to  support  the  War. — Commissioners  to  Control 
the  Sxpenditure. — ^Impeachment  of  a  Minister. — ^Monopolies. — Sta- 
tute aboliahing  them. 

Javxs,  the  sixth  of  Scotland  and  the  first  of  England,  as* 
tended  the  throne  on  the  demise  of  Elizabeth,  on  the  24th 
of  March,  1608, — ^founding  his  title  on  hereditary  right, 
iod  witiiout  regard  to  the  act  of  parliament  which  enabled 
Hemj  Vlll.,  in  de&ult  of  issue  of  his  children,  to  settle 
the  crown  on  whom  he  pleased  bj  his  last  will,  and  bj  vir- 

l8 
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tue  of  which  ho  appointed  the  succession  in  &Tonr  of  the 
descendants  of  his  younger  sister,  the  Duchess  of  Suffolk. 
He  was  son  of  the  lady  Margaret,  eldest  sister  of  Henry 
YIII.,  by  her  husband  the  King  of  Scotland ;  and  on  the 
failure  of  lineal  heirs  of  Henry,  his  right  accrued,  as  grand- 
son of  Henry  VII.,  in  the  female  line.  He  was  received 
with  great  welcome  by  the  people,  who  had  become  tired 
of  their  long  submission  to  Elizabeth ;  and  it  is  probable 
that  the  ardent  patriots,  who  at  the  latter  end  of  the  reign 
of  Elizabeth  had  sprung  up  in  the  nation,  looked  forward 
to  the  new  reign  and  to  the  occupation  of  the  throne  by  a 
foreigner,  to  establish  the  principles  of  liberty  for  which 
they  vainly  contended  under  the  repressive  system  which 
Elizabeth  maintained.  But  in  the  outset  of  this  reign 
the  most  extreme  flattery  was  addressed  to  the  monarch. 
The  assembling  of  parliament  had  been  deferred  on  account 
of  the  plague,  which  raged  during  the  year  of  James's 
accession,  but  it  met  on  the  19th  of  March,  1603-4.  James 
opened  the  parliament  with  a  long  speech.'  Its  first  act 
was  "  a  most  joyful  and  just  recognition  of  the  immediate, 
lawful,  and  undoubted  succession,  descent,  and  right  of  the 
crown."  Adverting  to  the  blessings  derived  from  the  happy 
union  and  conjunction  of  the  houses  of  York  and  Lancaster, 
the  parliament  acknowledged  ^the  more  inestimable  and  un- 
speakable blessings  poured  upon  the  nation  and  derived  from 
that  union,  in  the  more  ficimous  and  greater  union  of  two 

'  CommonB*  JournaU,  toL  i.  pp.  142-146.  Of  thb  speech  Home 
obserres,  that  **few  productions  of  the  age  surpass  this  performance, 
either  in  stjle  or  matter ;  although  it  wants  that  majestic  brerity  and 
reserre  whidi  becomes  a  king  in  his  addressee  to  the  great  ooonoil  of 
the  nation.'*  (Hume's  Histoiy,  oh.  46.)  Locke  queues  this  speech  in 
his  work  "On  Government,"  for  a  description  of  tyranny,  which  he  de- 
fines to  be  the  exercise  of  power  beyond  right ;  remarking  that  if  any 
one  doubt  the  truth  or  reason  of  what  comes  from  the  obscura  hand  of  ft 
sulject,  he  hopes  the  authority  of  a  king  will  make  it  pass.  **  I  will  ever 
inefer  the  weal  of  the  public,  and  of  the  whde  oommonwealtfa,  in  making 
of  good  laws  and  constitutions,  to  any  particular  and  private  ends  of 
minet  thinking  ever  the  wealth  and  weal  of  the  commonwealth  to  be  n^ 
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i^ghty,  fiunous,  ftnd  ancient  kingdoms  (yet  anciently  but 
mt)  of  England  and  Scotland,  under  one  imperial  crown. 
It  acknowledged  the  king's  title  "  with  one  full  voice  o£ 
Umgoe  and  hearty''  giving  '*  unfeigned  and  hearty,  thanks  to 
Ahaighty  Gk>d  for  blessing  them  with  a  sovereign  adorned 
irith  the  rarest  gifts  of  mind  and  body;"  and  "upon  the 
knees  of  their  hearts  they  agnized  their  most  constant  faith, 
obedience,  imd  loyalty  to  his  majesty  and  his  royal  progeny, 
of  most  rare  and  excellent  gifts  and  forwardness.*' 

This  panegyric  was  addressed  to  a  king  of  veiy  ordinary 
penonid  appearance,  and  of  pusillanimous  and  pedantio 
Bind;  but  who  did  not  scruple  to  assume  and  act  upon  the 
ezilted  notions  of  power  and  prerogative  which  the  parlia- 
nent  ascribed  to  him  as  "the  most  potent  and  mighty 
king ;"  to  whom,  "  we  most  humbly  and  fiuthfully  do  submit 
and  oblige  ourselves  and  our  heirs  and  posterities  for  ever, 
in^  the  last  drop  of  our  lives  be  spent."' 

The  royal  progeny  "  £rom  whose  most  excellent  gifts  and 
ibrwardness  "  so  much  future  advantage  to  the  nation  was 
anticipated,  did  indeed  furnish  to  it  a  king,  by  whom  and 
hia  descendants,  educated  in  these  high  notions  of  power 
and  prerogative,  the  nation  was  led  through  a  long  contest 
and  coarse  of  discipline  which  ended  in  the  establishment 
of  eonstitutional  government.  It  was  with  the  Stuart  kings 
tiiat  the  battle  between  prerogative  and  freedom  was  fought. 
The  absolutiam  that  existed  in  the  constitution,  girded  itself 
with  all  its  strength  in  these  reigns,  fought  for  its  existence, 

gnaieBt  weal  and  worldly  felicity, — a  point  wherein  a  lawful  king  doth 
fireefly  diflSBr  from  a  tyrant.  For  I  do  acknowledge  that  the  special 
tad  greatest  point  of  diffiarence  that  is  between  a  rightful  king  and  a 
WQiptng  ^rant,  is  this ; — ^that  whereas  the  proud  and  ambitious  tyrant 
doth  thmk  his  kingdom  and  people  are  only  ordained  for  satisBtu^on 
of  his  desires  and  unreasonable  appetites ;  the  righteous  and  just  king 
doth  by  the  contrary  acknowledge  himself  to  be  ordained  for  the  pro* 
eving  of  the  wealtli  and  property  of  his  people.*'  (Book  ii  cap.  18.)  It 
itk^meoB  to  find  such  eonstitutional  principles  kdd  down  at  the  com- 
iBsaesment  of  the  career  of  the  Stuart  kings* 
>  2  James  I.,  oap.  1, 1604 


JAMES  I.  [cH.  xrr 

«nd  was  defeated,  to  rise  no  more.  Bat  to  understand  the 
principles  decided  in  that  contest,  and  the  grounds  on  which 
the  Stuart  kings  founded  their  high  pretensions,  it  is  neces- 
sary to  notice  a  doctrine  which  then  had  great  influence  in 
the  nation,  especiallj  over  the  clergy,  and  the  higher  classes 
of  the  laity, — ^the  doctrine  of  the  divine  and  indefeasible 
right  of  kings,  and  the  passive  obedience  of  the  people. 

This  fJEunous  doctrine  was  current  in  the  reign  of  James, 
who  had  employed  his  pen  to  enforce  it ;'  but  we  may  col- 
lect a  more  concise  account  of  the  doctrine  and  of  the  argu- 
ments by  which  it  was  maintained,  from  a  later  and  more 
celebrated  work,  called  the  *  Patriarca,'  written  by  Sir  Bobert 
Filmer,  in  the  reign  of  Charles  I.,  and  published  after  the 
restoration  of  Charles  II.  ''All  government  (it  is  asserted) 
is  absolute  monarchy.  No  man  is  bom  free ;  and,  therefore, 
could  never  have  the  liberty  to  choose  either  governor  or 
form  of  government.  The  &ther  of  a  feunily  governs  by  no 
laws  but  his  own.  Kings,  in  the  right  of  parents,  succeed 
V>  the  exercise  of  supreme  jurisdiction.  They  are  above  aU 
laws.  They  have  a  divine  right  to  absolute  power ;  and  are 
not  answerable  to  human  authority."  The  consequence  of 
these  propositions  was  assumed  to  be,  '*  that  all  laws,  priri- 
leges,  and  grants  of  princes,  have  no  force  but  during  their 
lives,  if  they  be  not  ratified  by  the  express  consent,  or  by 
the  sufferance  of  the  prince  following.  A  perfect  kingdom 
is  that  where  the  king  rules  all  things  according  to  his  own 
will."*  This  doctrine  was  preached  by  the  Church,  and 
acted  upon  by  the  Stuart  kings. 

The  legislation  of  this  reign,  concerning  l^e  people,  is  al- 
most entirely  connected  with  the  enforcement  of  the  esta- 
blished religion  on  papists.  James  continued  the  severe  po- 
licy of  Elizabeth  towards  the  papists ;  and  he  was  strongly 
urged  by  repeated  demands  of  the  house  of  commons  to  put 
the  acts  in  vigorous  force  against  them.  One  of  the  earliest 
acts  of  his  first  parliament  was  to  enforce  "  the  due  execa 

>  In  a  work  caQed  *  The  true  Laws  of  free  Monarchiet.' 
'  See  Looker  On  Govenunent. 
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tkm  of  the  stahites  of  Elizabeth  against  Jesuits,  seminary 
pfiettf,  recusants,  etc."> 

llie  second  session  of  parliament  commenced  on  the  5th  of 
Norember,  1605,  the  day  after  the  discovery  of  the  gunpow- 
der plot ;  and  the  act  which  was  immediately  passed  for  esta- 
blishing an  annual  public  thanksgiving  was  the  occasion  of 
more  of  that  fulsome,  and  even  blasphemous  adulation  which 
WM  habitually  addressed  to  this  king.'  ^  No  nation  of  the 
earth  hath  been  blessed  with  greater  benefits  than  this  king- 
dom now  enjoyeth,  having  the  true  and  free  profession  of 
the  Gospel,  under  our  most  gracious  sovereign  lord  King 
Junes,  the  most  great,  learned,  and  religious  king  that  ever 
reigned  therein,  enriched  with  a  most  hopeful  and  plentiful 
progeny,  proceeding  out  of  his  royal  loins,  and  promising 
ecmtinuance  of  this  happiness  and  profession  to  all  posterity. 
The  which,  many  malignant  and  devilish  papists,  Jesuits, 
md  seminary  priests,  much  envying  and  fearing,  conspired 
most  horribly,  when  the  king,  the  queen,  the  prince,  and 
lords  and  commons  should  have  been  assembled  in  the  upper 
house,  on  the  5th  of  November,  1605,  suddenly  to  have  blown 

'  2  James  L,  cap.  4. 

^  Even  Lord  Bacon  lued  tliii  sort  of  flatteiy  to  James ;  and  vain  in- 
deed was  his  prognostication,  as  well  as  that  just  quoted  from  the  sta* 
totey  of  the  stability  of  the  Stuart  dynasty.  After  characterizing  the 
Mnreigiis  from  the  union  of  the  Boees  to  Elizabeth,  Lord  Bacon  pro- 
ceeds:— **  And  now,  last,  this  most  happy  and  glorious  event,  that  this 
iilsDd  of  Britain,  divided  from  the  world  .should  be  united  in  itself,  and 
that  old  oracle  given  to  iBneas  (' Antiqnam  exqmrite  matrem'*),  whioh 
fcveihowed  the  rest  in  store  lor  him,  should  now  be  performed  md  M- 
filed  upon  the  most  ancient  nations  of  England  and  Scotland ;  being 
now  reimited  in  the  ancient  mother-name  of  Britain,  as  a  pledge  and 
token  of  the  end  and  period  of  all  instability  and  peregrinations ;  so  that, 
is  it  oomes  to  pass  in  massive  bodies,  that  they  have  certain  trepidations 
■nd  waverings  before  they  fix  and  settle ;  so  it  seems  to  have  been  or- 
dained  by  tiie  providence  of  6k)d,  that  this  monarchy,  before  it  settled 
nd  was  oonfirmed  in  your  majesty  and  your  royal  generations  (in  which 
I  hope  it  is  now  established  for  ever),  should  undergo  these  prelusive 
chai^  and  varieties."  (Translation  of  the  De  Augmentis,  book  8»  ▼ol. 
nr.  pp.  S06^  307,  EUib  and  Spedding's  edition.) 

*  ''Sedc  out  your  ancient  mother.'*  (Virg.  iBn.  iiL  96.) 
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up  the  whole  house  with  gunpowder.  The  inhuman  inven- 
tion was  (as  some  of  them  confessed)  concluded  to  be  dene 
in  the  house,  where  necessary  and  religious  laws  for  the 
preserration  of  the  Church  were  made, — ^which  they  fidsely 
and  slanderously  called  cruel  laws,  enacted  against  them  and 
their  religion, — and  which  would  have  turned  to  the  utter 
ruin  of  this  whole  kingdom,  if  it  had  not  pleased  Almighty 
God,  by  inspiring  the  king's  most  excellent  majesty  with  a 
divine  spirit,  to  interpret  some  dark  phrases  of  a  letter 
showed  to  his  majesty,  above  and  beyond  all  ordinary  con- 
struction ;  thereby  miraculously  discovering  the  hidd^i  trea- 
son not  many  hours  before  the  appointed  time  for  the  exe- 
cution thereof.'** 

In  aparliament  so  inflamed,  and  afber  an  attempt  so  atro- 
cious, it  does  not  surprise  that  the  severity  of  the  laws 
was  increased.  An  act  immediately  followed  '^  for  the  better 
discovering  and  repressing  of  Popish  recusants."  Those 
who  had  been  convicted,  and  had  conformed  and  repaired  to 
church,  were,  once  in  every  year,  to  receive  the  sacrament 
in  the  church  of  the  parish  where  they  resided ;  under  pe- 
nalties for  refusal  of  £20  for  the  first  year,  £40  for  the  se- 
cond, and  for  every  year  afterwards  £60.  The  churchwar- 
dens and  constables  were  required  to  present  the  monthly 
absence  from  church  of  all  popish  recusants  within  their 
districts,  and  the  names  of  their  children  and  servants,  to 
the  court  of  quarter  sessions ;  being  encouraged  so  to  do 
by  a  reward  of  forty  shillings  on  the  conviction  of  each  re- 
cusant, levied  out  of  his  goods  and  chattels.  A  bishop,  or 
two  justices  might  require  any  person  of  eighteen  years  and 
above,  convicted  or  indicted  for  recusancy  (other  than  no- 
blemen or  noblewomen)  to  take  an  oath  of  obedience,  in 
which  is  the  well-known  clause,  "  I  do  from  my  heart  abhor^ 
detest,  and  abjure,  as  impious  and  heretical,  this  damnable 
doctrine  and  position  that  princes  excommunicated  or  de- 
prived by  the  pope,  may  be  deposed  or  murdered  by  their 
subjects,  or  any  other  whatever."* 

1  8  Jaxnes  L,  osp.  1.  *  8  Jamee  I.,  a^  4. 
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Another  aet  wm  passed  **  to  prevent  and  avoid  dangers 
wliieh  grow  by  popish  reensants."  It  also  arose  out  of  the 
gunpowder  plot,  and  offered  additional  encouragement  to 
informers  to  betray  popish  recusants.  "  Any  one  who  should 
dttcorer  to  a  justice  of  the  peace,  a  recusant  or  other  person 
who  should  baveentertained  or  relieved  a  Jesuit,  seminary, 
or  popish  priest ; — or  that  mass  had  been  said,  the  persona 
present  at  the  mass,  and  the  priest  that  said  it, — ^within  three 
dsjs  after  the  offence  committed,  and  after  conviction, — 
ihoold  not  only  himself,  if  an  offender,  be  &eed  from  the 
poulty  of  his  own  offmoe,  but  should  have  the  third  part 
of  the  money  and  ];Hroperty  forfeited  by  the  others,  such  third 
put  not  being  more  than  £50.  Popish  recusants,  convicted, 
woe  prohibited  from  coming  to  the  court  of  the  king  or 
prince,  under  a  penalty  o^  £100."  Those  indicted  or  con- 
victed, who  should  not  have  repaired  to  church  for  three 
■cnths,  were  prohibited  from  coming  to  London,  or  within 
ten  miles  of  it,  and  put  under  most  stringent  enactments  as 
to  residence  elsewhere.  No  recusant  convict  could  practise 
te  law,  or  physic — or  be  a  judge,  minister,  or  officer  in  any 
eonrt, — ^nor  be  a  captain,  lieutenant,  corporal,  sergeant,  an« 
cioit-bearer,  or  other  officer  in  the  army ;  nor  be  captain, 
Jauteat,  govemcn',  or  bear  any  office  or  charge  in  any  ship, 
castle,  or  fortress  of  the  king.  And  neither  they,  nor  any 
one  having  a  wife  who  was  a  popish  recusant  convict,  should 
sxerdse  any  public  office,  or  charge,  by  himself  or  his  de« 
poty ;  unless  the  husband  and  his  children  above  nine  years 
of  age,  and  his  household  servants  should,  once  every  month, 
repair  to  church,  and  hear  the  service,  and  take  the  sacrament, 
and  should  also  bring  up  his  children  in  true  religion.  A 
married  woman  convicted  as  a  popish  recusant  (her  husband 
not  being  such)  who  should  not  within  a  year  after  the  death 
(tf  her  husband,  conform,  and  remain  conformed, — and  show 
her  conformity  by  repairing  to  church,  and  there  hearing 
difine  service  and  sermon,  and  receiving  the  sacrament, 
widiin  the  year, — should  forfeit  to  the  king,  two  parts  of  her 
annual  jointure,  and  two  parts  of  her  dower,  during  her  life. 


282  JAME8  I.  [CH.  XIY. 

and  be  disabled  to  be  executrix  or  administratrix  of  her 
hnsband,  or  to  have  any  portion  of  his  goods  and  chattels. 
Becusants  were  disabled  from  presenting  to  any  benefice,  or 
to  be  executor  or  administrator ;  and  all  their  armour,  gun- 
powder, and  munition,  were  directed  to  be  taken  from  them, 
except  such  necessary  weapons  as  four  justices  should  allow 
for  the  defence  of  their  houses.^ 

The  parliament  held  in  1609  continued  the  same  course 
^  severity  against  papists.  It  passed  an  act  that  no  per- 
son should  be  naturalized,  or  restored  in  blood  (in  other 
words,  relieved  from  the  penalties  of  attainder),  unless  he 
received  the  sacrament  before  the  bill  was  exhibited,  and 
took  the  oath  of  allegiance  and  supremacy  before  it  was  read 
a  second  time.' 

Another  act  of  the  same  session  shows  the  willing  con- 
currence of  the  parliament  in  these  severe  laws.  It  was 
"for  administering  the  oath  of  allegiance,  and  reformation 
of  married  women  recusants.''  "  To  show  how  greatly  your 
loyal  subjects  approve  the  oath,  they  prostrate  themselves 
at  your  majesty's  feet,  that  the  oath  may  be  administered  to 
all  your  subjects."  It  required  the  oath  to  be  taken  by  atl 
persons,  ecclesiastical  and  temporal,  of  both  sexes,  above  the 
age  of  eighteen  years.  Numerous  clauses  describe  the  offi- 
cials before  whom  the  several  orders  and  ranks  in  the  state, 
— the  church,  the  law,  the  army  and  navy,  and  the  universi- 
ties, members  of  parliament,  doctors  of  physic,  aldermen  and 
fireemen, — should  take  the  oath,  which  was  to  be  taken  by 
all  within  six  months.  Any  of  the  privy  council,  or  a  bi- 
shop, might  require  any  baron  or  baroness  above  the  age  of 
eighteen — and  two  justices  of  the  peace  might  require  any 
other  person  above  the  same  age — to  take  the  oath.  If  re- 
fused, the  person  tendering  the  oath,  should  commit  the 
offender  to  the  common  gaol,  there  to  remain  without  baO, 
until  the  next  assizes,  or  quarter  sessions ;  where,  if  the 
oath  were  again  refused,  the  person  refusing  incurred  the 
penalties  of  preemunire ;  except  married  women,  who  were 
1  8  James  I.,  cap.  6.  *  7  James  I.,  cap.  2. 


COXHOKS,   JUDaEB   Of  BETinEtKS.  288 

to  be  imprisoned,  without  bail,  until  they  would  t^ke  the 
oath.  Persons  refusing  the  oath  were  disabled  to  execute 
•ny  public  place  of  judicature,  or  bear  any  office  (being  no 
office  of  inheritance  or  ministerial  function)  or  to  practise 
the  eommon  law,  or  civil  law,  or  physic,  or  surgery,  or  the 
trt  of  an  apothecary,  or  any  liberal  science  for  gain,  until 
they  should  receive  the  oath.  Married  women, — convicted  as 
popish  recusants  for  not  coming  to  church, — who  should  not 
within  three  months  after  conviction,  conform  and  repair  to 
church,  and  receive  the  sacrament,  should  be  committed  to 
]m>n,  there  to  remain  without  bail,  until  they  conformed ; 
onless  the  husband  should  pay  to  the  king,  for  the  wife's 
offence,  for  every  month  £10, — or  else  the  third  part  of  all 
his  lands  and  tenements,  at  the  choice  of  the  husband, — so 
long  as  his  wife,  remaining  a  recusant  convict,  should  con- 
tinae  out  of  prison.^ 

The  house  of  commons,  relieved  from  the  dread  with 
which  Elizabeth  inspired  them,  soon  gave  James  to  under- 
ftand  tiiat  he  must  not  expect  submission  to  his  absolute 
will,  where  their  privileges  were  concerned;  and  they 
brought  forward  their  claims,  and  enforced  them  with  an 
energy  and  spirit,  in  striking  contrast  with  the  humble  lan- 
guage of  their  statutes.  In  the  first  parliament  they  entered 
into  a  contest  in  which  the  king  took  a  personal  part,  as  to 
their  right  to  decide  upon  election  returns.  James  con- 
voked the  parliament  by  a  royal  proclamation,  in  which  he 
admonished  the  electors  that  '*  the  knights  for  the  counties 
•bould  be  selected  out  of  the  principal  knights  or  gentle- 
men of  sufficient  ability ;  and  for  burgesses,  that  choice  be 
made  of  men  of  sufficiency  and  discretion.'*  He  commanded 
tiuit  express  care  be  taken  that  there  be  not  chosen  any 
banqueruptes  or  outlawed,  but  such  only  as  were  taxed  to 
the  subsidies,  and  had  ordinarily  paid  and  satisfied  them ; 
that  sheriffs  do  not  direct  any  precept  to  ruined  and  decayed 
borou^ ;  and  that  the  inhabitants  of  cities  and  boroughs 
do  not  seal  any  blanks,  leaving  to  others  to  insert  the  names ; 
^  7  James  I.,  cap.  6. 
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but  do  make  open  Imd  free  election  according  to  law.  He 
notified  that  all  returns  should  be  brought  into  cbanoeijT) 
there  to  be  filed  of  record ;  and  if  any  be  found  contrary  to 
the  proclamation,  they  were  to  be  rejected  as  unlawful  aad 
insufficient,  and  the  city  or  borough  was  to  be  fined  for  the 
game ;  and  if  it  be  found  that  they  had  committed  any  gross 
or  wilful  default  or  contempt  in  their  election,  return,  or 
certificate,  that  then  their  liberties  were  to  be  seized  mto 
his  hands,  and  forfeited.  If  any  person  take  upon  him  the 
place  of  a  knight,  citizen,  and  burgess,  not  being  duly  elected, 
returned,  and  sworn,  then  every  person  so  offending  to  be 
fined  and  imprisoned  for  the  same.^ 

The  commons  lost  no  time,  after  the  meeting  of  parlia- 
ment,  in  questioning  the  right  assumed  by  the  king,  in  hia 
proclamation,  to  have  the  returns  of  members  decided  in 
chancery. 

Sir  Francis  Goodwin  had  been  elected  for  Bucks;  but 
his  return  was  refused  by  the  cleik  of  the  crown,  because 
he  was  outlawed, — qtUa  utlagatus.  On  a  second  election. 
Sir  J.  Fortescue  was  elected.  A  motion  was  made  in  the 
bouse  that  the  return  be  examined,  and  Goodwin  be  received 
as  member.  The  clerk  of  the  crown  attended  at  the  bar, 
by  order  of  the  house,  with  the  return,  and  the  house  re- 
solved, after  debate,  that  Goodwin  was  lawfully  elected  and 
returned ;  the  clerk  of  the  crown  was  ordered  to  file  the 
first  return,  and  Goodwin  took  the  oath  of  supremacy,  and 
his  seat.  The  lords  desired  a  conference,  which  the  com- 
mens  declined,  and  sent  a  message,  that  in  no  sort  they 
should  give  account  to  the  lords  of  their  proceedings.  The 
lords  replied,  that,  acquainting  his  majesty  with  the  return, 
his  highness  conceived  himself  engaged  and  touched  in  ho- 
nour, that  there  might  be  some  conference  of  it  between 
the  two  houses.  Upon  this  message,  *'  so  extraordinary  and 
nnexpected,"  the  house  appointed  a  committee  to  consider 
what  should  be  delivered  to  his  majesty ;  and  through  the 
Speaker,  the  house  represented  to  the  king  that  the  sheriff 
1  Pariiamentaiy  Histcwy,  voL  v.  p.  4. 
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was  no  judge  of  the  oatlawrj,  neither  could  take  notice  it 
was  the  same  man,  and  therefore  could  not  properly  return 
him  outlawed.  The  king  reminded  the  commons  that  he 
had  no  purpose  to  impeach  their  privilege ;  hut  since  they 
derired  all  matters  of  privilege  from  him  and  his  grant,  he 
expected  thej  should  not  be  turned  against  him.  The  diffi- 
cultj  was,  after  considerable  discussion,  solved  in  a  confer- 
ence held  in  the  king's  presence,  and  by  his  command,  with 
the  judges ;  who — conceding  that  the  commons  was  a  court 
of  record,  and  judge  of  returns,  although  not  exclusively  of 
the  chancery — suggested  that  both  GK)odwin  and  Eortescue 
should  be  set  aside,  and  a  new  writ  be  issued*  This  com- 
promise was  joyfully  accepted  by  the  commons;  and  it 
proved  a  victory,  for  no  attempt  was  ever  afterwards  made 
to  dispute  their  exclusive  jurisdiction  over  the  returns  of 
their  members.^ 

In  the  same  parliament  the  commons  established  their 
privilege  to  deliver  out  of  custody  members  arrested  in  exe- 
eotion  for  debt,  and  to  punish  those  who  make  or  procure 
such  arrest.  Sir  Thomas  Shirley,  a  member,  had  been  ar- 
rested for  debt,  and  lodged  in  the  Meet  Prison.  The  war- 
den refusing  to  deliver  up  his  prisoner,  was  sent  for  to  the 
house ;  and,  in  the  belief  that  he  would  be  responsible  for 
the  debt  if  he  consented  to  his  discharge,  he  persisted  in 
refusal,  and  was  committed  to  the  Tower  for  contempt.  A 
iQotion  was  then  made  and  carried,  to  send  six  members  to 
the  prison  to  ''  free  the  member  by  force,  and  bring  him 
away  to  the  house ;"  but  the  Speaker  put  the  house  in 
Bund,  that  all  who  entered  the  prison  would  be  subject  to 
an  action  upon  the  case ;  and  that  proceeding  was  stopped. 
The  house,  to  increase  the  punishment  of  the  warden,  trans- 
Inrred  him  to  the  prison  of  Little  Ease,  in  the  Tower.  He 
then  yielded,  and  offered,  through  the  lieutenant  of  the 
Tower,  that  if  the  house  would  send  him  two  members, 
whom  he  named,  to  be  security  for  the  debt,  he  would  de- 
fiver  up  his  prisoner.  The  house  refused,  but  the  member 
'  Parliamentary  History,  toL  t.  pp.  58-87. 
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was  released,  although  by  what  method  does  not  appear,  ex- 
cept by  a  memorandum  in  the  journals : — "  That  Mr.  Vice- 
Chamberlain  was  privately  instructed  to  go  to  the  king,  and 
humbly  desire  that  he  would  be  pleased  to  command  the 
warden,  on  his  allegiance,  to  deliyer  up  Sir  Thomas,  not  as 
petitioned  for  by  the  house,  but  as,  if  himself  thought  fifc, 
out  of  his  own  gracious  judgment."  The  sequel  is  curious: 
the  warden  petitioned  to  be  released,  after  Sir  Thomas's  li- 
beration ;  but  the  house  thought*  fit  to  continue  him  in  the 
same  dismal  hole  some  time  longer ; — when  at  last,  being 
ordered  to  be  brought  to  the  bar,  on  his  knees,  he  confessed 
his  error  and  presumption,  and  professed  that  he  was  un- 
feignedly  sorry  that  he  so  offended  the  honourable  house ; 
upon  which  he  was  discharged,  paying  the  ordinary  fees.* 

The  privilege  was  put  into  an  indisputable  position  by  an 
act  of  the  same  parliament,  which  stating,  *'  that  doubt  had 
been  made,  if  any  person  being  arrested  in  execution,  and 
by  privilege  of  either  of  the  houses  of  parliament  set  at 
liberty,"  could  be  arrested  again, — declared  that  "after  such 
time  as  the  privilege  of  that  session  of  parliament  in  which 
such  privilege  shall  be  granted,  shall  cease,"  the  plaintiff  in 
the  action  may  sue  out  a  new  writ  of  execution ;  and  that 
the  sheriff,  bailiff,  or  other  officer,  from  whose  custody  any 
person  so  arrested  should  be  delivered  by  any  such  privi- 
lege, should  not  be  chargeable  by  action  "  for  delivering  out 
of  execution  any  such  privileged  person,  by  such  privilege 
set  at  liberty."  It  was  also  provided  that  the  act  should 
not  extend  to  the  diminishing  of  any  punishment  to  be  there- 
after, by  censure  in  parliament,  inflicted  upon  any  person 
who  should  make  or  procure  any  such  arrest.* 

Besides  these  successful  struggles,  the  house  of  commons 
of  James's  first  parliament  laid  the  foundation  of  future  suc- 
cess, by  a  bold  and  explicit  statement  of  their  constitutional 
rights  and  liberties,  which  they  caused  to  be  drawn  up  by 
a  committee  of  the  house,  in  order  to  be  delivered  to  the 

>  Commons*  Journals,  vol.  L  pp.  200-218 ;  FarL  Hist.,  vol  v.  p.  116* 
'  2  James  I.,  cap.  13,  A.D.  1604. 
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king.  It  is  entitled, "  A  Form  of  Apology  and  Satisfaction 
to  be  delivered  to  His  Majesty  ;"  and  must  ever  be  consi- 
dered 88  an  important  constitutional  document.^  It  is  ad- 
dressed to  the  king,  and  it  commences  by  expressing  a  de- 
sire to  remove  from  the  mind  of  the  king,  (whom  they  style 
**  I  king  of  such  understanding  and  wisdom  as  is  rare  to  find 
in  any  prince  in  the  world,")  misinformation  touching  the 
estate  of  the  house  of  commons,  as  to  the  privileges  of  the 
eommoDS,  and  their  several  proceedings  during  this  parlia- 
aent.  They  reduce  these  misinformations  to  three  princi- 
pil  heads.  "  1st,  Touching  the  cause  of  the  joyful  receiving 
of  joar  majesty  into  the  kingdom ; — 2ndly,  Concerning  the 
rights  and  liberties  of  your  subjects  of  England,  and  the 
privileges  of  this  house ; — 3rdly,  Touching  the  several  ac- 
tions and  speeches  passed  in  the  house." 

They  "  declare,  as  to  the  first,  that  they  received  him  not 
with  fear,  but  with  joy  and  cheerfulness,  and  with  a  general 
hope  that,  under  his  reign,  peace,  justice,  sixd  all  virtue, 
should  renew  again  and  flourish.  Touching  the  privileges 
(the  second),  the  misinformation  delivered,  was, — 1st,  That 
we  hold  not  privileges  of  right,  but  of  grace  only,  renewed 
eveiy  parliament,  by  way  of  donation,  upon  petition,  and  so 
to  be  limited; — 2ndly,  That  we  are  no  court  of  record,  nor 
jet  a  court  that  can  command  view  of  records,  but  that  our 
proceedings  here  are  only  to  acts  and  memorials ;  and  that 
^attendance  with  the  records  is  courtesy,  not  duty; — 3rdly, 
and  lastly.  That  the  examination  of  the  return  of  writs  for 

*  Commons'  Journals,  vol.  i.  p.  243,  in  part, — in  extenao  in  Cobbett's 
ftifiunentary  History,  voL  i.  p.  1080.  Mr.  Hallam  remarks  that  Hume 
Km  been  igncnrant  of  it.  (Constitational  History,  voL  i.  p.  802.)  But 
ha  ippesrs  to  have  overlooked  a  note  in  the  appendix  to  Hume's  His- 
tory, where  it  is  slightly  commented  upon.  Hume  says  that  it  was  the 
pvodiiotion  of  Sir  Francis  Baoon  and  Sir  Edward  Sandys,  two  men  of 
the  greatest  parts  and  knowledge  in  England.  (Hume's  History,  note  O, 
to  TC^n  of  James.)  The  Parliamentary  History  sajs  that  it  was  peimed 
■ri  argued  in  a  select  oommittee,  and  ]yresented  to  the  house  by  Sir 
l!kRBas  Bidgwsy,  one  of  the  oommittee.  It  is  not  certain  that  it  was 
•v«r  delivered  to  tito  king. 
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knights  and  burgesses  is  witlioat  our  compass,  and  due  to 
the  chancery. 

^  Thej,  in  the  name  of  the  whole  commons  of  England,  and 
for  themselves  and  their  posterity,  protest  against  these  as-  ' 
sertions,  and  desire  that  their  protestation  may  be  recorded 
to  all  posterity.  And  contrariwise,  against  these  misinfor- 
mations, they  most  truly  avouch, — 1st,  That  our  privileges 
are  our  right  and  due  inheritance,  no  less  than  our  lands  and 
goods ; — 2ndly,  That  they  cannot  be  withheld  from  us,  de- 
nied, or  impaired,  but  with  apparent  wrong  to  the  whole 
state  of  the  realm  ; — 3rdly,  That  our  making  of  request,  in 
the  entrance  of  parliament,  to  enjoy  our  privilege,  is  an  act 
only  of  manners,  and  doth  weaken  our  right  no  more  than 
our  suing  to  the  king  for  our  lands  by  petition,  which  form, 
though  new  and  more  decent  than  the  old  by  praecipe,  yet 
the  subject's  right  is  no  less  now  than  of  old ; — 4thly,  We 
avouch  also,  that  our  house  is  a  court  of  record,  and  so  ever 
esteemed ; — 5thly,  That  there  is  not  the  highest  standing 
court  in  the  land  that  ought  to  enter  into  competency, 
either  for  dignity  or  authority,  with  this  high  court  of  par- 
liament, which,  with  your  majesty's  royal  assent,  gives  laws 
to  other  courts,  but,  from  other  courts,  receives  neither  laws 
nor  orders ; — 6th,  and  lastly.  We  avouch  that  the  house  of 
oommons  is  the  sole  proper  judge  of  return  of  all  such  writs, 
and  of  the  election  of  all  such  members  as  belong  to  it — 
without  which  the  fr'eedom  of  dection  were  not  entire ;  and 
that  the  chancery,  though  a  standing  court  under  your  ma- 
jesty, be  to  send  out  these  writs  and  receive  the  return^ 
and  to  preserve  them,  yet  the  same  is  done  only  for  the  use 
*of  parliament ;  over  which,  neither  the  chancery,  nor  any 
other  court  ever  had,  or  ought  to  have,  any  manner  of  juris- 
diction." 

The  strain  of  such  high  principles,  in  a  body  which  had 
addressed  so  much  fulsome  flattery  to  James,  in  the  first  acta 
of  the  parliament,  may  be  conceived,  and  in  the  session  of 
1606  the  commons  receded  so  for  as  to  expel  a  member  at  the 
king's  dictation.    Sir  Christopher  Pigott  introduced  into  a 
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speedi  some  bye-matters  of  mTectives  against  the  Scotch 
and  the  Scottish  nation :  the  house  was  so  amazed  at  the 
ipeeeh  that  they  took  no  notice  of  it  at  the  time,  nor  until 
three  days  afterwards,  when  they  received  a  message  from 
the  king,  '*  how  much  he  did  mislike  and  ^tax  the  neglect  of 
the  house,  in  that  speech  was  not  interrupted  in  the  instant, 
and  the  party  committed  before  it  became  public,  and  to  his 
highness's  ear."  The  house  sent  the  sergeant-at>arms  for  the 
offender ;  "  but  after  all,  they  knew  not  what  way  to  cen-^ 
nure  him  for  it ;  freedom  of  speech,  in  their  house,  was  a 
dariing  privilege.'*  But  it  was  resolved  to  expel  him,  and  on 
his  knees  he  received  from  the  speaker  the  judgment  of  the 
home,  committing  him  to  the  Tower  during  the  pleasure  of 
the  house,  and  dismissing  him  from  his  place  as  knight  of 
theshire.1 

The  boldness  of  the  commons  required  from  the  king  a 
eoonter-assertion  of  his  authority  and  principles  of  govem- 
Bieot,  and,  in  a  speech  with  which  he  opened  the  session  of 
pariiament  of  1610,  he  declared  these  in  the  highest  strains  of 
ffirioe  right.  The  contest,  now  commenced  between  preroga- 
tive and  parliament,  was,  in  this  reign,  carried  on  by  speeches, 
<v  state  papers, — the  protocols,  as  it  were,  which  preceded 
the  dedaration  of  actual  war, — and  it  is  in  these  we  must 
look  for  the  pretensions  and  demands  of  the  ccHdtending  par* 
ties.  From  the  long  and  pedantic  speech  of  James,  a  few  ex- 
tracts will  show  his  view  of  his  joyal  prerogative  and  position. 
"  The  state  of  monarchy  is  the  supremest  thing  upon  earth ; 
fitr  kings  are  not  only  God's  lieutenants  upon  earth,  and  sit 
upon  God's  throne,  but,  even  by  God  himself,  they  are  called 
Gods. . . .  Kings  have  like  power  with  God :  they  make  and 
amaake  their  subjects ;  they  have  power  of  raising  and  cast* 
ing  down;  of  life  and  death ;  judges  over  all  their  subjects, 
•lid  in  all  causes,  and  yet  accountable  to  God  alone."  He 
admits  tiiat  **  a  king  is  bound  to  protect  his  people,  and  to 
govern  them  according  to  his  laws ;  and  therefore  a  king, 
governing  in  a  settled  kingdom,  leaves  to  be  a  king,  and 
'  Comm.  Joam.  vol  L  p.  335 ;  ParL  Hist.,  vol*  v.  p.  180. 
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degenerates  into  a  tyrant,  as  soon  as  he  leaves  off  to  rule 
according  to  bis  laws  ;  .  .  .  and  they  that  persuade  them  to 
the  contrary  are  yipers  and  pests,  both  against  them  and 
the  commonwealth :  yet  their  punishment  is  with  God,  and 
no  Christian  man  ought  to  allow  any  rebellion  of  people 
against  the  prince."  He  concludes  with  this  climax  of  divine 
right : — "That  as  to  dispute  what  God  may  do  is  blasphemy, 
so  is  it  sedition  in  subjects  to  dispute  what  a  king  might  do 
in  the  height  of  his  power ;  but  just  kings  will  vCver  be  will- 
ing to  declare  what  they  will  do,  if  they  will  not  incur  the 
curse  of  God.  I  will  not  be  content  that  my  power  be  dis- 
puted upon  ;  but  I  shall  be  ever  willing  to  make  the  reason 
appear  of  all  my  doings,  and  rule  my  actions  according  to 
my  laws."  ^ 

These  high  pretensions  did  not  intimidate  the  commons, 
who,  in  this  session,  called  in  question  a  proceeding  of  the 
king's  in  relation  to  the  custom  of  tonnage  and  poundage. 
An  act  of  his  first  parliament'^  granted  to  James  the  subsidy 
of  tonnage  and  poundage  for  his  life ;  but  afterwards,  by  his 
own  sole  authority,  he  increased  the  duty  on  currants  from 
two  shillings  and  sixpence  to  five  shillings  per  hundred- 
weight. This  being  an  imposition  without  the  consent  of 
parliament.  Bates,  a  Turkey  merchant,  refused  payment, 
and  he  was  prosecuted  by  the  crown.  The  Court  of  Exche- 
quer, subservient  to  the  crown,  had  justified  the  imposition 
on  the  principle  of  the  divine  right  of  kings,  and  their 
superiority  to  all  laws  which  they  had  not  concurred  in 
enacting.  In  the  session  of  1610  the  commons,  although 
forbidden  by  the  king,  remonstrated  against  the  imposition, 
and  excused  themselves  from  compliance  with  his  command 
not  to  enter  upon  the  matter,  by  declaring  that  they  claimed 
it  "  as  an  ancient,  general,  and  undoubted  right  of  parlia- 
ment to  debate  freely  all  matters  which  do  properly  concern 
the  subject,  which  fiHBedom  of  debate  being  once  foreclosed, 

^  Pari.  Hist.,  App.,  yoL  xxiii.  p.  8  ;  taken  from  the  folio  printed  Tolume 
of  King  James's  works. 
*  1  James  I.,  c^  88« 
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t{»  essence  of  the  liberty  of  parliament  is  withal  dissolved.*' 
And  as  to  the  imposition  and  judgment  in  the  ^Exchequer, 
after  premising  "  that  the  policy  and  constitution  of  the 
kingdom  appropriates  unto  the  kings,  with  the  assent  of  par- 
fiament,  as  weU  the  sovereign  power  of  making  laws,  as  that 
of  taxing,  or  of  imposing  upon  the  subjects'  goods  or  mer- 
chandises, as  may  not,  without  their  consents,  be  altered'  or 
changed ;"  they  say  that  "  finding  that  your  majesty, — with- 
out advice  or  consent  of  parliament,  hath  lately,  in  time  of 
peace,  set  both  greater  impositions,  and  far  more  in  number, 
than  any  your  noble  ancestors  did  ever  in  time  of  war, — 
hare,  with  all  humility,  presumed  to  present  this  most  jui^t 
and  necessary  petition  to  your  majesty,  that  all  impositions 
set  without  the  assent  of  parliament  may  be  quite  abolished 
aod  taken  away ;  and  that  your  majesty,  in  imitation  like- 
wise of  your  noble  progenitors,  will  be  pleased  that  a  law  be 
made,  during  this  session  of  parliament,  to  declare  that  all 
impositions  set,  or  to  be  set  upon  your  people,  their  goods 
and  merchandises,  save  only  by  common  consent  in  par- 
liament, are  and  shall  be  void."^  The  commons  followed  up 
their  protest  with  a  bill  abolishing  impositions ;  but  it  was 
thrown  out  of  the  upper  house. 

The  king's  high  notions  of  prerogative  found  a  supporter 
in  Dr.  Cowell,  a  clergyman,  who  published  a  book  called 
^Jhe  Interpreter,'  dedicated  to  Archbishop  Bancroft.  It 
vns  rumoured  that  the  king  had  spoken  favourably  of  the 
book,  and  the  indignation  of  the  commons  was  roused.  It 
must  be  admitted  that  the  royal  prerogative  was  asserted  in 
an  extravagant  form.  The  author's  principles  were  these : — 
1st.  That  the  king  was  solutus  a  legibm,  and  not  bound  by 
his  coronation  oath.  2.  That  it  was  not  ex  necessitate  that 
tiie  king  should  call  a  parliament  to  make  laws,  but  might 
4>  it  by  his  absolute  power;  for  voluntas  regis  was  lex 
populi.  3.  That  it  was  a  favour  to  admit  the  consent  of 
hia  subjects  in  giving  of  subsidies.    The  commons  sent  a 

*  Comm.  Jour.  voL  L  p.  431 ;  Somen^s  Tracts,  yoL  ii.  p.  159 }  Hal- 
ltti*i  Qaagb,  Hist.  voL  L  p.  814. 
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message  to  the  lords  that  thej  had  noticed  Cowell's  book, 
which,  as  they  conceived,  contained  matters  of  scandal  and 
offence  towards  the  high  court  of  parliament,  and  was  other- 
wise  of  dangerous  consequence  and  example.  Conferences 
were  held  between  the  lords  and  commons,  and  the  king 
called  the  author  before  him  and  heard  his  defence  of  his 
doctrines.  He  afterwards  transmitted  his  judgment  to  the 
lords  to  be  communicated  to  the  commons;  but  it  never 
was  communicated,  and  the  matter  dropped,  the  commons 
probably  thinking  that  their  remonstrance  was  sufficient.* 

The  commons,  in  the  same  parliament,  when  asked  for  a 
subsidy,  gave  priority  to  their  grievances  in  ecclesiastical 
and  temporal  concerns.  They  complained  of  the  high 
commission  court,  and  of  its  proceeding  to  fine  and  im- 
prisonment— powers  beyond  its  jurisdiction.  They  disputed 
the  king*s  power  to  make  or  alter  laws  by  proclamations ; 
they  said  "  that  there  was  nothing  more  precious  than  to 
be  governed  by  the  certain  rule  of  the  law,  .  .  .  and  not  by 
any  uncertain  or  arbitrary  form  of  government.  ..."  They 
asserted  "  the  indubitable  right  of  the  people  of  this  king- 
dom not  to  be  made  subject  to  any  punishment  that  should 
extend  to  their  lives,  lands,  bodies,  or  goods,  other  than 
such  as  were  ordained  by  the  common  laws  of  this  land,  or 
the  statutes  made  by  their  common  consent  in  parliament; 
and  they  pointed  out  that  proclamations  had  of  late  years 
been  more  frequent,  extending  not  only  to  the  liberty  and 
property  of  men,  but  altering  the  old  laws  and  making 
new, — even  when  the  latter  had  been  rejected  in  the  same 
session  of  parliament, — and  imposing  penalties  and  punish- 
ments; so  that  a  general  fear  was  conceived  and  spread 
amongst  the  people,  that  proclamations  would,  by  degrees, 
grow  up  and  increase  to  the  strength  and  nature  of  laws.**  ^ 

^  Parliamentary  History,  vol  v.  p.  224.  Another  author  complained 
of  by  the  commons  contended  "  that  we  are  all  slaoes,  by  reason  of  tbe 
Conquest/*  {Idem,) 

'  Somers's  Tracts,  vol.  ii.  p.  162.  HaUam's  Constitutional  Ektotj, 
ToL  L  p.  821.  
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Two  great  measures  (wbich,  however,  were  nofc  carried 
out  by  legislation  in  this  reign)  occupied  much  of  the  at- 
kntion  of  the  king  and  parliament.  The  first  was  the 
imion  of  England  and  Scotknd,  as  one  nation,  under  the 
nme  parliament  and  goyemment,  which  the  king  was  ex- 
tremely anxious  to  bring  about,  but  in  which  he  was  not 
eordially  met  by  the  parliament.  James  urged  the  union  in 
the  speech  with  which  he  opened  parliament  in  1607.^  He 
admitted  that  England  should  receive  Scotland  in  a  union, 
as  if  by  conquest,  but  as  conquest  cemented  by  love.  He 
expressed  his  desire  that  as  there  was  unus  rex,  so  there 
may  be  unu9  gres  et  una  lex;  but  reserving  to  Scotland 
lier  particular  privileges.  The  other  measure  was  the  abo- 
lition of  the  feudal  revenues  of  the  crown, — which  the  com- 
mcms  desired,  and  for  which  they  were  willing  that  the 
kiog  should  receive  an  adequate  compensation.  This  affair 
acquired  the  name  of  the  great  contract  between  the  king 
and  people.  James  sent  a  message  to  the  lords  naming  the 
loiee  for  the  commutation,  and  offering  to  accept  £200,000 
yearly.  The  commons  struggled  for  £180,000,  but  ulti- 
natdy  came  up  to  the  price  demanded.  The  lords  strove 
to  carry  through  the  cootract  on  the  part  of  the  king ;  and 
even  put  up  with  some  disrespect  from  the  commons  in 
matters  of  form,  rather  than  interrupt  the  progress  of  the 
treaty.  But  the  commons  suddenly  changed  their  minds, 
from  a  feeling,  it  is  supposed,  that  they  could  have  no  secu- 
rity for  the  permanence  of  the  arrangement,  from  the  laxity 
of  the  doctrines  of  divine  right.  The  king  was  displeased, 
and  dissolved  the  parliament,  and  king  and  parliament  parted 
in  no  good  humour  towards  each  other.' 

The  Hulure  of  the  oontract,  and  the  dissolution  of  par- 
Bament  without  the  grant  of  a  supply,  left  James  in  great 
embarrassment.  He  was  not  involved  in  war,  but  the  sup- 
ply of  his  court  and  of  his  favourites,  required  large  sums 
of  mon^.  Its  effect  on  the  people  is  described  as  beneficiaL 
"  Freedom  from,  war  made  riches  flow ;  no  taxes  anyways 

'  FtfL  Hift  voL  ▼.  pp.  181-207.        ^  Idem,  pp.  2^-268,  p<utim. 

m2 
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burdensome — the  grant  of  subsidies  during  this  king's  life 
being  but  a  poor  pittance  compared  with  those  of  Elizabeth. 
How  he  kept  up  his  estate  and  expense  of  court  is  a  se- 
cret." ^  Eobert  Carr,  his  favourite,  whom  he  had  created 
Viscount  Eochester,  suggested  a  new  order  of  dignity,  that 
of  baronets,  who  paid  for  their  patents  £1000  apiece.  It 
being  pretended  that  the  money  was  raised  to  plant  colonies 
in  Ireland,  "  the  bloody  hand,'*  the  arms  of  the  province  of 
Ulster,  was  added  as  a  trophy  to  the  baronets'  escutcheons.^ 
The  current  value  of  the  gold  coin  was  raised ;  and  a  lottery, 
the  first  that  was  drawn  in  England,  was  instituted.* 

These  resources  being  insufficient,  and  the  king's  necessi- 
ties being  great,  he  was  induced  to  try  the  effect  of  a  parlia- 
ment. This  was  strongly  urged  by  Sir  Francis  Bacon,  and 
seconded  by  others  of  the  king's  ministers  and  courtiers, 
who  professed  to  be  able  to  assemble  such  a  house  of  com- 
mons, and  to  manage  it  when  assembled,  in  such  manner  as 
to  be  subservient  to  the  king's  wishes.  These  therefore 
got  the  name  of  Undertakers,^ 

The  parliament  met  on  the  5th  of  April,  1614,  but  the 
scheme  was  eminently  unsuccess^l.  The  commons  passed 
a  unanimous  vote  against  the  king's  right  of  imposing  taxes 
without  consent  of  parliament ;  and  they  desired  a  con- 
ference with  the  lords  touching  the  point  of  impositions. 
The  lords  desired  the  opinions  of  the  judges  on  the  subject, 
in  order  to  regulate  their  answer  to  the  commons ;  but  the 
judges,  headed  by  Sir  Edward  (Lord)  Coke,  declined  to  give 
an  opinion,  on  the  ground  that  the  question  might  come 
before  them  judicially;  and  the  lords,  unable  to  settle  a 
satisfactory  answer,  sent  a  message  to  the  commons  declin- 
ing the  conference.  The  commons  resented  the  refusal,  and 
returned  a  message  to  the  lords,  charging  that  they  had  beea 

"  Parliamentary  History,  toI.  t.  p.  270.  '  Idem,  p.  271. 

*  Stated  bj  Mr.  Hallam  on  the  authority  of  a  MS.  in  liia  possession. 

^  He  points  this  out  "  as  the  rise  of  a  systematic  parliamentary  influ- 
ence which  was  one  day  to  become  the  mainspring  of  gOTcmment."  (Oon- 
stitutionalHistoiyyVol.  i.  p.  333.) 
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dissoaded  bj  the  Bishop  of  Lincohi,  who  had  made  a  speech, 
in  which  he  used  words  (quoted  in  the  message)  to  the  effect 
that  the  matter  concerning  which  a  conference  was  required, 
WM,  as  affecting  the  king's  prerogative,  noli  me  tangere;  and 
thafe  such  conference  would  produce  undutiful  and  seditious 
ipeeehes  unfit  for  their  lordships  to  hear.  The  commons 
added  that  they  considered  so  great  a  wrong  had  been  done 
to  tbem,  which  they  had  so  taken  to  heart,  that  they  had 
determined  to  forbear  all  parliamentary  matter  until  they 
might  receive  answer  from  the  lords.  This  threat  was  di- 
rected against  a  bill  of  supply  which  the  king's  secretary 
had  introduced  into  the  lower  house. 

The  lords  sent  a  message  excusing  the  bishop,  and  repre- 
senting that  his  words  had  been  mistaken — that  the  bishop 
had  no  intention  of  giving  the  commons  offence ;  and  that 
their  lordships  were  of  opinion  that,  thereafter,  no  member 
of  their  house  ought  to  be  called  in  question,  when  there 
was  no  other  ground  for  it  but  public  and  common  fame. 
The  commons  persisting  in  their  resolution,  the  Speaker 
delivered  a  message  to  them,  which  he  had  received  from 
the  king,  that  unless  they  forthwith  proceeded  to  treat  of 
his  supply,  he  would  dissolve  the  parliament.  The  lords,  to 
whom  the  king  had  sent  a  commission  to  dissolve,  gave  the 
commons  time  to  reconsider  their  resolution ;  but  on  the  7th 
of  June,  there  being  no  change,  the  parliament  was  dissolved. 
]^ot  a  single  bill  was  passed  in  this  parliament.^ 

Six  years  elapsed  before  another  parliament  was  called ; 
and  during  that  time  the  king  and  his  ministers  supported 
the  court  and  state  from  the  ordinary  resources,  or  by  such 
loans  and  benevolences  as  they  could  procure.  This  period 
is  described  as  ^'halcyon  days  in  England,  no  taxes  being 
now  paidy  trade  open  to  all  parts  of  the  world,  a  profound 
peace  reigning  everywhere."*  But  in  1620  this  quietude 
was  disturbed  by  a  war  which  broke  out  in  Germany,  by 
which  Erederic,  Count  Palatine  of  the  Ehine,  who  had  mar- 
ried the  king's  daughter,  the  princess  of  England,  was  dis- 

*  Pteiiainentary  History,  toL  v.  pp.  272-802,  *  Idem,  p.  807. 
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possessed  of  all  his  hereditary  dominions.  James's  pacific 
temper  was  roused  to  revenge  his  son-in-law,  and  to  recover 
his  territories ;  and  the  inclination  of  the  people  being  in 
favour  of  the  support  of  the  Protestant  interest  in  Germany, 
he  ventured  to  caU  a  parliament. 

It  met  on  the  30th  of  January,  1620-1,  and  was  opened 
by  a  rather  lugubrious  speech  from  the  king,  in  which  he 
humbled  himself  in  a  manner  inconsistent  with  high  pre- 
rogative principles.  He  said  to  them,  "  I  have  often  piped 
to  you,  but  you  have  not  danced ;  I  have  often  mourned,  but 
you  have  not  lamented.'*  He  asks,  "  Why  are  you  called  ?" 
and  replies, "  To  advise  the  king  in  his  urgent  afiairs ;  to  give 
him  your  best  advice  in  such  errands  as  he  shall  ask  of  you, 
or  you  shall  think  fit  to  ask  his  advice  in."  To  the  house  of 
commons  he  said, "  Tou  are  the  authors  of  sustenance  to  the 
king,  to  supply  his  necessities,  and  this  is  the  proper  use  of 
parliaments.'*  "  The  main  errand,  to  speak  the  truth,  which 
I  have  caUed  you  for,  is  for  a  supply  of  my  urgent  necessi- 
ties." He  reminds  them  of  the  eighteen  years  of  peace  they 
had  enjoyed,  "  and  yet,  with  these  eighteen  years,  I  have 
had  less  supplies  than  many  kings  before.  The  last  queen 
had  what  came,  by  computation,  to  £135,000  a  year  at  least. 
I  had  never  above  four  subsidies,  and  six  fifteenths."  He 
told  them  that  '* his  dot  qui  cito  dot'*  In  his  first  parlia- 
ment he  was  led  by  the  old  counsellors  he  found,  which  the 
old  queen  had  left ;  and  in  the  last  parliament  there  came  up 
a  strange  kind  of  beasts  called  undertakers,  a  name  which  in 
his  nature  he  abhorred,  which  caused  a  dissolution.^ 

Mr.  Secretary  Calvert  put  the  house  in  mind  of  what  the 
parliament  was  principally  .called  for ;  and  it  was  urged  that 
the  occasion  was  more  pressing  than  any  since  the  recovery 
of  the  Holy  Land.  But  the  commons  were  in  no  hurry  to 
supply  the  king's  necessities,  and  Sir  Edward  Coke  moved 
for  a  committee  of  the  whole  house  for  grievances ;  sarcasti- 
cally saying,  that  "  the  remedying  of  them  would  encourage 
the  house,  and  enable  them  to  increase  the  supply."  The 
*  Parliamentary  Historj,  toL  y.  pp.  S12-S20. 
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committee  was  appointed,  and  the  supply  waa  deferred ;  bnt 
the  commons,  who  were  favourable  to  the  recovery  of  the 
Palatinate,  and  had  assented  to  a  resolution  encouraging  the 
king  to  attempt  it,  passed  a  subsidy  bill,  and  received  the 
tlianks  of  the  king  for  their  cheerfulness  in  passing  it ; — he 
"looked  upon  it  as  giving  him  tnfei^ hearts  and  all."^ 

The  commons,  in  this  session,  impeached  one  Edward 
Horde,  or  Lloyde  j[not  a  member  of  the  house),  before  the 
commons  in  parliament,  for  scandalizing  the  Prince  and 
Princess  of  the  Palatine  (the  king's  daughter),  examined 
vitnesses  against  him,  and  sentenced  him  to  the  pillory, 
and  to  pay  a  fine  of  £1000.  The  lords  considered  this  pro- 
ceeding to  be  an  infringement  of  their  privileges,  and  de- 
nied a  conference  with  the  commons,  alleging  "  that  the 
house  of  commons  have  no  power  of  judicature,  no  coercion 
against  any,  but  in  matters  concerning  their  own  house." 
The  commons  yielded,  and  passed  a  resolution  not  to  invade 
Uie  privileges  of  the  house  of  lords ;  they  also  entered  a  pro- 
testation on  their  journals,  that  "  the  proceedings  passed  in 
tiie  house  of  commons,  against  Edward  Lloyde,  be  not,  at 
anj  time  thereafter,  drawn  or  used  as  a  precedent  to  the 
enlarging  or  diminishing  of  the  lawful  rights  or  privileges  of 
either  house.'** 

Parliament  had  sat  several  months,  a  great  number  of  biUs 
had  been  introduced,  but  none  had  been  brought  to  a  con- 
dnaion,  when  the  house  of  commons  incurred  the  displea- 
inre  of  James.  On  the  28th  of  May  the  lord  treasurer  an- 
nounced that  the  king  intended  to  adjourn  the  parliament, 
and  to  adjourn  rather  than  prorogue;  and  the  judges  being 
consulted,  the  attorney-general  announced  their  opinion, 
that  the  effect  of  an  adjournment,  by  royal  commission,  was 
to  reserve  all  bills  not  passed,  in  the  same  state,  until  the 
next  meeting.  The  commons  urged  the  lords  to  join  them 
in  a  petition  to  prevent  the  adjournment,  and,  in  a  confe- 
rence, expressed  "  their  grief  and  passion  tbat  they  could 
not  perform  what  they  had  promised  for  the  good  of  the 

'  Pariiam.  ftod  Coiwtit.  History,  vol.  v.  p.  349.  *  Ibid,,  p.  436. 
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commonwealth.**  But  the  king  was  not  to  be  moved  from 
his  determination.  He  attended  at  the  house  of  lords  to 
adjourn  the  parliament,  in  person.  He  thanked  the  lords 
for  not  joining  with  the  commons  in  a  petition  for  non-ad- 
journment. He  affirmed  that,  if  the  commons  had  made  a 
humble  answer  to  his  message,  he  would  have  granted  them 
ten  days  longer ;  but  now  he  would  not  yield  to  their  re- 
quest. Yet,  if  the  lords  thought  that  eight  or  ten  days  more 
would  expedite  the  bills,  he  would  grant  it ;  and  he  retired 
into  his  drawing-room  that  the  lords  might  consider  his 
proposition.  The  lords  obtained  a  conference  with  the  com- 
mons, but  the  commons  would  ask  for  no  further  adjourn- 
ment. They  gave  to  the  king  three  petitions :  "  that  manu- 
factures might  be  distributed  to  the  several  out-ports  of  the 
kingdom ;  that  bullion  and  coin  might  not  be  exported  out 
of  the  realm ;  and  that  iron  ordnance  might  not  be  trans- 
ported.**! 

The  parliament  re-assembled  on  the  20th  of  November 
following,  and  in  this  session  the  struggle  between  the  king 
and  the  commons  was  brought  to  a  climax.^  It  was  opened 
by  a  speech  from  the  lord  keeper  "Williams,  the  king  hav- 
ing retired  to  Newmarket  on  the  pretence  of  indisposition. 
The  lord  keeper  declared  that  his  speech  was  only  minutes 
of  his  majesty's  directions — that  he  had  "  presented  the  na- 
tural bird  as  it  came  from  the  nest,  without  so  much  as  a 
feather  of  his  own  invention.*'  He  was  followed  by  the  lord 
treasurer,  who  urged  the  king's  wants,  declared  that  two  sub- 
sidies which  had  been  granted  by  the  parliament  were  spent 
about  the  Palatinate,  promised  that  future  supplies  should 
be  wholly  employed  for  the  recovery  of  the  Palatinate,  and 
ended  by  expressing  a  wish  "  that  the  commons  would  so 
handle  this  business  as  to  make  his  majesty  in  love  with 
parliaments.'* 

1  Pari  Hist.,  voL  v.  p.  468. 

'  *^  In  the  year  1620,  a  parliament  met  to  which  evexy  EngUahmaa 
ought  to  look  back  with  reyerence."  (Lord  J.  Russell's  Essay  on  the 
English  Goyemment  and  Constitution,  p.  60.) 


1631.]       F0BBID8  BISCUSSIOTir  OF  STATE  AFFAIBS.  249 

The  commons  were  in  no  Iiaste  to  grant  supplies,  but 
went  upon  the  old  topics  of  grievances.  The  principal  of 
these  was  the  growth  of  popery  in  the  kingdom,  which  they 
were  the  more  earnest  in  denouncing  because  of  the  in- 
tended match  between  Prince  Charles  and  the  Infanta  of 
Spain,  then  publicly  talked  of.  They  drew  up  a  petition 
«nd  remonstrance  against  Popery  in  general,  to  be  pre- 
seated  to  the  king ;  in  which  they  pointed  out  the  evils  that 
would  fall  on  the  nation  from  the  Spanish  match.  The  king 
received  a  copy  of  the  petition  at  Newmarket,  before  the 
commons  had  time  to  present  it  in  form ;  and  he  was  so 
displeased  that  he  wrote  a  letter  to  the  Speaker,  forbidding 
the  petition  to  be  sent  to  him.  He  stated  in  his  letter  that 
he  had  heard,  by  reports,  that  his  distance  from  the  houses 
of  parliament,  caused  by  his  indisposition,  had  emboldened 
some  fiery  and  popular  spirits  of  the  house  of  commons  to 
argae  and  debate  publicly  of  matters  far  above  their  reach 
and  capacity,  tending  to  his  high  dishonour  and  breach  of 
prerogative  royal.  He  commanded  that  "  none  should  pre- 
Bome  to  meddle  with  anything  concerning  his  government 
or  deep  matters  of  state ;"  adding,  that  "  we  think  ourself 
teiy  free  and  able  to  punish  any  man's  misdemeanour  in 
parliament,  as  well  during  the  sitting  as  after,  upon  any 
occasion  of  any  man's  insolent  behaviour  that  shall  be  mi- 
nistered to  ns."  ^ 

The  commons  despatched  messengers  to  bring  back  the 
members  whom  they  had  sent  to  deliver  the  remonstrance ; 
and  they  drew  up  a  second  petition  or  remonstrance,  which 
they  sent  along  with  the  former  to  the  king  by  twelve  of 
their  members.^  This  opens  with  the  expression  by  the 
commons,  of  loyal  and  submissive  feelings  towards  the  king, 
ind  proceeds  to  justify  their  having  taken  into  their  consi- 

*  Letter  dated  Newmarket,  Dec.  8, 1621.  Parliamentary  and  Consti- 
totkmal  History,  toL  xv.  p.  492. 

*  •*  When  James  heard  of  tliis  second  remonstrance,  he  called  for 
iwhe  ekairiy  saying  there  were  twelve  Jcinge  a-ooming."  (Wilson,  Pari. 
Hiit,ToLT.p.  403.) 
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deration  (as  having  been  invited  by  the  king  so  to  do)  the 
war  abroad,  and  "  the  securing  of  our  peace  at  home,  which 
the  dangerous  increase  and  insolency  of  popish  recusants 
apparently,  visibly,  and  sensibly  did  lead  us  unto."  But 
they  did  not  assume  to  encroach  or  intrude  upon  the  sa- 
cred bounds  of  the  royal  authority,  "  to  whom  and  to  whom 
only  it  belonged  to  resolve  of  peace  or  war,  and  of  the 
marriage  of  the  prince  his  son.  But  as  his  humble  sub- 
jects, representing  the  whole  commons  of  the  kingdom,  they 
resolved,  out  of  their  cares  and  fears,  to  demonstrate  these 
things  to  his  majesty ;  and  that  without  expectation  of  any 
answer  than  what,  at  his  good  pleasure,  and  in  his  own 
time,  should  be  held  fit.'*  They  besought  him  to  receive 
their  former  humble  declaration  and  petition;  and  to  so 
much  as  relates  to  Jesuits,  the  passage  of  bills,  and  the 
granting  of  his  royal  pardon,  to  vouchsafe  an  answer  to 
it.  "  But  whereas  your  majesty,  by  the  general  words  of  your 
letter,  seems  to  restrain  us  from  intermeddling  with  matters 
of  government,  in  particulars  which  have  their  motion  in 
courts  of  justice, — the  generality  of  which  words  might  in- 
volve those  things  which  are  the  proper  subjects  of  parlia- 
mentary occasions  and  discourse, — ^and  whereas  your  ma- 
jesty doth  seem  to  abridge  us  of  the  ancient  liberty  of 
parliament,  for  freedom  of  speech,  jurisdiction,  and  just 
cansure  of  the  house,  and  other  proceedings  there; .  . .  — 
the  same  being  our  ancient  and  undoubted  right,  received 
from  our  ancestors,  without  which  we  cannot  freely  debate, 
nor  clearly  discourse  of  things  in  question  before  us,  nor 
truly  inform  your  majesty, .  .  .  — we  are,  therefore,  now 
again  enforced,  in  all  humbleness,  to  pray  your  majesty  to 
allow  the  same."  ^ 

The  king  sent  the  commons  a  written  answer,  on  the  11th 

of  December,  1621,  drawn  up  in  his  usual  scholastic  style, 

and  often  treating  the  positions  of  the  commons  satirically 

and  contemptuously.   Eeferring  to  their  request  to  him  not 

.  to  trust  to  reports  against  them,  he  said,  '^  We  wish  you 

*  Farliamentaiy  Hifltoiy,  toL  ▼.  p.  497. 
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to  remember  that  we  are  an  old  and  experienced  king,  need- 
ing no  such  lessons ;  being,  in  our  conscience,  freest  of  any 
king  aliye  from  hearing  or  trusting  idle  reports ;  which 
maoj  in  jour  house  could  bear  witness  if  ye  would  give  as 
good  ear  to  them,  as  you  do  to  some  tribunitial  orators 
among  you.  ...  In  your  petition  you  usurp  upon  our  pre- 
togative  royal,  and  meddle  with  things  far  above  yoiir  reach ; 
and  then,  in  a  conclusion,  you  protest  the  contrary ;  as  if  a 
robber  would  take  a  man's  purse  and  then  protest  he  meant 
not  to  rob  him.  For  first  you  presume  to  give  us  your 
advice  concerning  the  match  of  our  dearest  son  with  some 
Protestant  (we  cannot  say  princess,  for  we  know  none  of 
these  fit  for  him),  and  dissuade  him  from  his  match  with 
Spain,  urging  us  to  a  war  with  that  king ;  and  yet  in  the 
conclusion,  forsooth,  ye  protest  ye  intend  not  to  press  upon 
oar  most  undoubted  and  royal  prerogative."  Adverting  to 
their  excuse  of  not  determining  anything  concerning  the 
match,  but  only  to  tell  their  opinion,  and  lay  it  at  his  feet, 
he  desired  to  know,  "  how  ye  could  have  presumed  to  de- 
termine on  that  point,  without  committing  high  treason." 
And  as  to  the  receiving  of  their  former  petition,  he  justly 
rejected  that  suit ;  "  for  what  have  you  left  unattempted  in 
the  highest  points  of  sovereignty  in  that  petition  of  yours, 
except  the  striking  of  coin  ?  For  it  contains  the  violation 
of  leagues,  the  particular  way  how  to  govern  a  war,  and 
the  marriage  of  our  dearest  son.  These  are  unfit  things  to 
be  handled  by  parliament,  except  your  king  should  require 
it  of  you.  For  who  could  have  wisdom  to  judge  of  things 
of  this  nature  but  such  as  are  daily  acquainted  with  the 
paiticalars  of  treaties,^  and  of  the  variable  and  fixed  con- 
nection of  afiairs  of  state,  together  with  the  knowledge  of 
the  secret  ways,  ends,  and  intentions  of  princes  in  their 
•ereral  negotiations  ?  Otherwise  a  small  mistake  of  mat- 
ters of  this  nature  may  produce  more  efiects  than  can  be 
iinagined.  And,  therefore,  ne  sufor  ultra  crepidam.  And 
besides,  the  intermeddling  of  parliament  with  peace  or  war, 
and  the  marriage  of  our  dearest  son,  would  be  such  a  dimi* 
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nution  to  us  and  our  crown  in  foreign  countries,  as  would 
make  any  prince  neglect  to  treat  with  us,  except  thej  might 
be  assured  by  the  assent  of  parliament.  We  cannot  omit 
to  show  you  how  strange  we  think  it,  that  you  think  we 
meant  to  restrain  you  of  your  ancient  privileges  in  parlia* 
ment.  .  .  .  Although  we  cannot  allow  of  the  style  calling 
it  yowr  ancient  and  undoubted  right  of  inheritance,  but  could 
rather  have  wished  that  ye  had  said  that  your  privileges 
were  derived  from  the  grace  and  permission  of  our  ances* 
tors,  (for  most  of  them  grew  from  precedents,  which  shows 
rather  a  toleration  than  an  inheritance,) — yet  we  are  pleased 
to  give  our  royal  assurance  that  so  long  as  you  contain 
yourselves  within  the  limiits  of  your  duty,  we  will  be  as 
careful  to  maintain  and  preserve  your  lawful  liberties  and 
privileges  as  ever  any  of  our  predecessors  were ;  nay,  as  to 
preserve  our  own  royal  prerogative."^ 

The  commons  met  the  king's  answer  (which  even  the 
lord  keeper  considered  so  harsh  that  he  wished  it  to  be 
mitigated)  by  giving  over  all  business ;  and  foreseeing  that 
the  king,  despairing  of  supply,  would  dissolve  the  parliament, 
they  resolved  to  place  on  record  a  declaration  of  their  pri- 
vileges. They,  therefore,  drew  up  a  bold  and  comprehensive 
protestation  in  vindication  of  their  privileges,  which  was  re- 
corded in  the  journals  of  the  house  on  the  18th  of  Decern- 
ber.  On  the  same  day,  the  prince,  by  virtue  of  a  commis- 
sion from  the  king,  adjourned  the  parliament  to  the  8th  of 
February  following.  This  great  constitutional  protestation 
is  as  follows : — 

"  The  commons,  now  assembled  in  parliament,  being  justly 
occasioned  thereunto  concerning  sundry  liberties,  fiunchises, 
privileges,  and  jurisdictions  of  parliament,  do  make  this  pro- 
testation following: — That  the  liberties,  franchises,  privi- 
leges, and  jurisdictions  of  parliament,  are  the  ancient  and 
undoubted  birthright  and  inheritance  of  the  subjects  of  Eng- 
land ;  and  that  the  arduous  and  urgent  affairs  concerning 
the  king,  state,  and  the  defence  of  the  realm,  and  of  the 
*  FarliamenUiy  Histoiy  toL  t.  p.  607. 
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Qmrch  of  England,  and  the  maintenance  and  making  of 
kwB,  and  redress  of  mischiefs  and  grievances  which  daily 
happen  within  this  reahn,  are  proper  subjects  and  matter 
of  counsel  and  debate  in  parliament ;  and  that  in  the  hand- 
liDg  and  proceeding  of  those  businesses,  every  member  of 
tde  house  of  parliament  hath,  and  of  right  ought  to  have, 
freedom  of  speech,  to  propound,  treat,  reason,  and  bring  to 
conclusion  the  same :  and  that  the  commons  in  parliament 
have  like  liberty  and  flreedom  to  treat  of  those  matters,  in 
BQch  order  as  in  their  judgment  shall  seem  fittest ;  and  that 
ereiy  member  of  the  said  house  hath  like  freedom  firom  all 
impeachment,  imprisonment,  and  molestation  (other  than  by 
the  censure  of  the  house  itself)  for  or  concerning  any  speak- 
ing, reasoning,  or  declaring  any  matter  or  matters,  touching 
tbe  pariiament,  or  parliament  business ;  and  that  if  any  of 
the  said  members  be  complained  of,  and  questioned  for  any- 
thing done  or  said  in  parliament,  the  same  is  to  be  showed 
to  the  king,  by  the  advice  and  assent  of  all  the  commons  as- 
leiDbled  in  parliament,  before  the  king  give  credence  to  any 
private  information."* 

The  king  sent  for  the  journals,  and  he  "  rent  out  the  pro- 
testation vdth  his  own  hand ;"  he  afterwards  published  a 
declaration,  declaring  it  invalid,  annulled,  void,  and  of  no 
effect.  In  a  subsequent  proclamation  he  reviewed  the  pro- 
eeedings  of  the  parliament,  and  attributed  its  failure  to 
"some  ill-tempered  spirits,  who  by  their  cunning  diversions 
had  imposed  on  him  the  necessity  of  discontinuing  it."  But 
he  stated  his  intention  to  govern  his  people  in  the  same 
Buumer  as  his  predecessors  ;  and  in  due  time  to  caXL  another 
parliament.^ 

Nothing  strikes  us  with  more  surprise  in  the  comparison 
we  make  of  these  times  vdth  our  ovm,  than  the  facility  with 
which  the  kings  and  their  councils  inflicted  vengeance  on 
the  most  eminent  of  their  parliamentary  opponents.  The 
*  ill-tempered  spirits,'  to  whom  the  king  referred,  were  soon 

*  PteL  Hist.,  voL  v.  p.  612.    Commons'  Journals,  voL  i.  p.  6^' 
»  Idem,  p.  621. 
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tnade  known  by  the  steps  that  were  taken  to  punish  them. 
Sir  Edward  Coke  and  Sir  Eobert  Philips  were  committed  to 
the  Tower;  Mr.  Selden,  Mr.  Pym,  and  Mr.  Mallory  to  other 
prisons  and  confinements.  Sir  Dudley  Diggs,  Sir  Thomas 
Crew,  Sir  Nathaniel  Eich,  and  Sir  James  Perrot,  were  sent, 
by  a  sort  of  honourable  banishment,  to  Ireland,  as  commis- 
sionerd  under  a  royal  commission,  to  inquire  into  simdiy 
matters  for  his  majesty's  service.  Sir  John  Saville  and  one 
or  more  influential  county  members,  whose  influence  in  the 
commons  was  directed  against  the  government,  were  raised 
to  the  peerage  and  the  house  of  lords.* 

A  iiew  parliament  met  on  the  19th  of  February,  1623.  The 
first  period  of  its  sitting  was  occupied  chiefly  in  the  busi- 
ness of  the  treaties  with  Spain ;  by  one  of  which  Prince 
Charles  was  to  marry  the  Infanta,  and  by  the  other  the 
King  of  Spain  engaged  by  his  influence  to  procure  the  Em- 
peror of  Germany  and  the  Duke  of  Bavaria  to  restore  the 
Palatinate  to  the  daughter  of  James  and  her  husband. 
When  these  treaties  were  almost  mature,  and  ready  for 
performance,  pique  or  interest  rendered  it  the  policy  of 
Buckingham,  to  put  an  end  to  them ;  and,  notwithstanding 
James's  strong  desire  for  their  completion,  the  duke's  influ- 
ence over  the  king  and  the  prince  made  it  easy  for  him  to 
induce  them  to  enter  into  his  views.  By  arrangement  with 
them,  the  duke  who  had  been  the  companion  and  adviser  of 
Charles  on  his  visit  to  Madrid,  explained  to  parliament  the 
reasons  for  considering  it  advisable  to  abandon  the  treaties; 
and  the  parliament,  glad  to  be  rid  of  an  alliance  between 
the  heir  of  the  throne  and  a  Catholic  princess,  advised  the 
king  to  break  off  the  treaties.  They,  moreover,  sanctioned 
his^  entering  into  a  war  for  the  recovery  of  the  Palatinate, 
declaring  that  they  would  grant  the  greatest  aid  ever  given 
in  parliament — three  entire  subsidies,  and  three  fifteenths 
to  be  paid  within  one  year  after  the  king's  declaration  of 
his  abandonment  of  the  treaties ;  but  they  added  the  stipula- 
tion, "  that  the  money  be  paid  into  the  hands,  and  expended 
1  ParL  Hist.,  vol.  v.  p.  526. 
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by  the  direction,  of  sucli  committees  or  commissioners,  as 
should  be  agreed  upon  in  that  session  of  parliament,"' — a 
stipohttion  that  was  embodied  in  the  act  by  which  the 
nibsidj  was  granted ;  but  which  was  looked  upon  as  an 
eitraordinarj  innovation.  For  the.  better  employment  of 
the  moneys,  eight  citizens  of  London  were  appointed  trea^ 
Burers,  and  ten  other  selected  persons  to  be  his  majesty's 
privy  council  for  the  war ;  all  of  whom  should  make  oath, 
—the  treasurers,  that  none  of  these  moneys  should  issue  out 
of  their  hands  without  warrant  from  the  council  of  war;— ^ 
and  the  council,  that  they  should  make  no  warrants  for  the 
payment  of  those  moneys,  but  only  for  the  end  above-men- 
tioned. And  further,  all  should  be  accountable  for  their 
doings  and  proceedings,  to  the  conunons  in  parliament,  when 
they  or  any  of  them  should  thereunto  be  required. 

An  important  constitutional  proceeding  occupied  thispar- 
fiwaent, — the  impeachment  of  a  minister,  the  Earl  of  Mid- 
dlesex, lord  la'easurer,  for  bribery  and  peculation  in  his  high 
fMoe,  He  vras  arraigned  before  the  house  of  lords  on  ar- 
ticles exhibited  by  the  commons ;  and  adjudged  to  lose  aU 
his  ofSces,  to  be  imprisoned  during  the  king's  pleasure, — to 
pay  a  fine  of  £60,000, — ^never  to  sit  in  parliament  again,  nor 
to  come  within  the  verge  of  the  court.* 

The  same  parliament  was  occupied  with  the  consideration 
of  another  important  subject, — the  grant  of  monopolies,  and 
the  power  of  dispensing  with  penal  laws  and  forfeitures  ex- 
ercised by  the  crown.  In  the  time  of  Elizabeth^  the  parlia- 
ment remonstrated  against  the  injury  done  to  manufactures 
ind  trade  by  the  grants  of  monopolies  j  but  they  were  con- 
tinued in  this  reign  to  a  great  extent.  The  crown,  also,  as- 
Bomed  as  its  prerogative  the  power  to  dispense  jirith  and  to 
suspend  the  action  of  laws,  called  the  dispensing  power.  By 
that  prerogative  it  exempted  favoured  individutds  from  the 
operation  of  penal  laws,  and  from  the  forfeitures  which  a 
bfeach  of  them  demanded.    By  another  nearly  similar  pre- 

'  Pari.  Hist,  vol.  tL  pp.  1-110,  pauim.    21  James  L,  cap.  84. 
«  Idem,  pp.  182,  808.  »  See  anU,  p.  220. 
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rogative,  called  the  suspending  power,  it  made  royal  grants 
to  fisivoured  indiyiduals,  contrary  to  the  terms  of  existing 
statutes,  by  inserting  in  the  grants,  or  letters-patent,  the 
non'Ohatante  clause, — notnoithstanding  the  particular  statute 
•which  the  grants  contravened.^  It  also  made  to  its  fiiends 
and  courtiers  grants  of  fines  and  penalties  which  had  ac- 
crued, or  which  were  expected  to  accrue  to  the  crown,  from 
persons  convicted,  or  expected  to  be  convicted,  under  penal 
statutes ;  and  of  the  profits  to  be  derived  from  the  escheat 
of  persons  dying  without  legal  heirs. 

No  prerogatives  could  be  more  unjust  or  more  injurious 
than  these ;  and  they  were  put  an  end  to  by  a  statute  of 
this  parliament.  Its  title  is,  '*  An  Act  concerning  Mono- 
polies, and  Dispensations  with  Penal  Laws,  and  the  Eo^- 
feitures  thereof."  In  its  preamble  it  refers,  as  the  founda- 
tion of  its  enactments, ''  to  a  royal  judgment,  which  King 
James  did,  in  1610,  publish  in  print  to  the  whole  realm  and 
to  all  posterity,  that  all  grants  and  monopolies,  and  of  the  be* 
nefit  of  any  penal  laws,  or  of  power  to'dispense  with  the  law, 
or  to  compound  for  the  forfeiture,  were  contrary io  the  laws, 
•—which  royal  declaration  was  truly  consonant  and  agree- 
able to  the  ancient  and  fundamental  laws  of  the  realm." 

It  therefore  declared  that ''  all  monopolies,  commissions, 
grants,  licenses,  charters,  and  letters-patent,  for  the  sole  buy- 
ing, selling,  making,  working,  or  using  anything  within  the 
realm,  or  of  any  other  monopolies ; — or  of  power,  liberty,  or 
feculty  to  dispense  with  any  others;— or  to  give  license  or  tole- 
ration to  do,  use,  or  exercise  anything  against  the  tenour  or 
purport  of  any  law  or  statute ;— or  to  give  or  make  warrant 
for  any  such  dispensation,  license,  or  toleration  to  be  had  and 
made ; — oft  to  agree  or  compound  with  any  others  for  any 
penalty  or  forfeitures  limited  by  any  statute; — or  of  any 
grant  or  promise  of  the  benefit,  profit,  or  commodity  of  any 
forfeiture,  penalty,  or  sum  of  money,  that  was  or  should  be 
due  by  any  statute,  before  judgment  thereupon  had ;  and 
all  proclamations,  inhibitions,  restraints,  warrants  of  asaist- 
1  See  on/tf,  p.  180. 
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anoe,  and  all  other  matters  and  things  whatsoever,  anyway 
tending  to  the  strengthening,  furthering,  or  countenancing 
of  the  same,  or  any  of  them, — were  altogether  contrary  to 
the  laws  of  the  realm,  and  so  were  and  should  he  utterly 
Toid,  and  in  no  wise  he  put  in  use  or  executed."^ 

This  declaration  of  the  law  is  enforced  by  provisions  for 
lendering  monopolies  impracticable ;  and  one  provision  saves 
from  the  operation  of  the  act,  and  declares  that  it  ^'  shall  not 
extend  to  letters-patent  and  grants  of  privilege  for  the  term 
of  fourteen  years,  and  under,  thereafter  to  be  made,  of  the 
lole  working  or  making  of  any  manner  of  neia  manufactures 
within  this  realm,  to  the  true  and  first  inventor  or  inventors 
of  such  manufactures,  which  others,  at  the  time  of  making 
inch  letterS'patent  and  grants,  shall  not  use."  It  is  under 
this  exception  from  the  act,  that  the  crown  has  exercised, 
lod  now  exercises,  the  right  of  granting  letters-patent  for 
WW  inveations. 

1  21  Jamei  I.,  osp.  9« 
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Subndiet  granted. — Seotenoe  on  Mainwaring. — ^BemonstntDce  against 
Backingfaam. — ^Tonnage  and  Poundage. — Parliament  prorogued. — 
Mainwaring  pardoned.  —  Parliament  re-assembled,  1628-9.  —  Com- 
plaints against  the  Crown.~Fal8e  Print  of  the  Bojal  Assent  to  the 
Petition  of  Bight. — Seiiure  of  Members'  Goods  for  Tonnage. — Bill  for 
Tonnage  and  Poundage. — ^Proceedings  against  Members  to  reooTer  it. 
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Chaelss  I.  ascended  tbe  throne  on  the  27th  of  March 
1625.  His  reign  is,  perhaps,  the  most  exciting  in  our  na- 
tional history.  In  it,  the  great  contest  between  prerogative 
•nd  fineedom,  was  brought  to  decision  by  the  ultima  ratio 
of  war,  followed  by  the  execution  of  the  king.  These  events 
long  divided  the  nation  into  two  parties ;  one  of  which  de- 
precated the  war  as  a  great  rebellion,  and  the  execution  of 
tbe  king,  as  sacrilegious  parricide ;  the  other  justified  the 
war,  as  a  national  and  just  resistance  of  arbitrary  and  illegal 
powCT ;  and  the  king's  execution  as  the  lawful  punishment 
of  a  tyrant. 

It  is  not  necessary  to  our  purpose  to  follow  the  course  of 
that  memorable  history  through  the  civil  war ;  but  the  con- 
tost  between  Charles  and  his  parliaments,  prior  to  the  civil 
var,  abounds  with  events  and  circumstances  that  must  not 
be  overlooked.  The  commons  then  asserted  and  maintained 
principles  of  constitutional  freedom  with  indefatigable  per- 
•everance  and  boldness ;  and  transmitted  them  to  posterity 
»  privileges  of  parliament,  or  in  general  statutes.  Of  the 
latter,  the  most  important  is  that  known  as  the  Petition  of 
Bight ;  a  landmark  of  the  constitution,  inferior  only  in  im- 
portance to  Magna  Charta,  and  Confirmatio  Chartarum.  It 
was  the  constitutional  result  of  the  first  three  parliaments 
of  Charies;  but,  unlike  its  great  predecessors,  which  were 
the  works  of  the  barons,  this  proceeded  from  the  commons. 
The  only  other  statutes  of  this  reign,  of  a  constitutional 
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nature,  were  passed  in  the  first  year  of  the  Long  Parliament. 
The  following  twenty  years  are  hlotted  oat  of  our  consti- 
tutional history.  The  Civil  War,  the  Commonwealth,  the 
Protectorate  of  Cromwell,  filled  them  indeed  with  momentous 
events ;  and  great  changes  were  for  the  time  made  in  the 
system  of  government.  But  these  changes  were  obliterated, 
with  the  national  consent,  at  the  restoration  of  Charles  11., 
in  1060 ;  and  no  trace  of  them  appears  in  our  statute-book. 
There  the  reign  of  Charles  II.  is  treated  as  commencing  at 
the  death  of  his  father ;  the  first  statute  after  his  restoration 
bearing  the  date  of  the  twelfth  year  of  his  reign.  Highly 
interesting  and  important,  therefore,  as  is  the  history  of 
the  period  referred  to,  we  may  exclude  it  from  our  present 
consideration. 

The  characteristic  feature  of  Charles's  reign,  in  the  rela- 
tion between  him  and  his  first  three  parliaments,  was,  on  his 
part  a  constant  endeavour  to  obtain  supplies  without  di- 
minishing the  absoluteness  of  his  prerogative ;  on  their  part, 
to  make  the  supplies  the  condition  of  concessions  in  fiivour 
of  civU  liberty.  He  was  but  twenty-five  years  of  age  when 
he  ascended  the  throne ;  and,  as  might  have  been  expected 
from  his  education  under  his  father  James,  he  was  imbued 
with  the  highest  notion  of  his  royal  power  and  prerogative. 
But  he  had  to  encounter  in  parliament,  the  same  band  of 
patriots  that  had  so  boldly  struggled  with  his  father, — the 
most  able  and  determined  men  in  the  nation ;  against  whom 
Charles,  firm  in  "  the  divinity  that  doth  hedge  a  king,"  pitted 
his  friend  and  favourite,  the  Duke  of  Buckingh^D,  as  bia 
chief  minister,  who  had  been  popular  in  the  latter  parlia- 
ment of  James,  but  of  "  whose  exorbitant  power  and  aba« 
sive  carriage"  the  parliament  of  Charles  had  conceived  the 
greatest  apprehension  and  dislike. 

Charles,  moreover,  placed  himself  in  a  disadvantageous 
condition  for  a  contest  with  parliament,  by  adopting  the  war 
with  Spain,  which  bis  father  had  threatened,  but  which  waa 
not  yet  commenced,  for  the  recovery  of  the  Palatinate ;  and 
from  which  his  accession  gave  him  an  excuse  for  withdraw- 
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ing.  6j  entering  into  war  be  increased  bis  necessities  to 
m  extent  so  great  that  thej  could  not  be  supplied  by  tbe 
ordinary  means  of  tbe  crown,  wbicb  bad  been  so  reduced  as 
to  be  barely  sufficient  for  peaceful  times  ;^  on  tbe  otber 
hand,  tbe  people  gaining  a  positive  advantage  by  tbe  witb- 
holding  of  subsidies,  tbeir  representatives  in  parliament 
could  coolly  and  deliberately  pursue  tbeir  policy  of  requiring 
ooncession  of  grievances,  as  tbe  condition  of  supply. 

Charles  was  anxious  to  assemble  parliament  immediately 
tfter  his  accession,  in  order  to  obtain  supplies  for  tbe  war ; 
bat  a  plague  wbs  raging,  and  bis  marriage  witb  tbe  Princess 
Henrietta-Maria  of  France  occupied  bis  attention.  Two 
days  after  his  marriage,  on  tbe  18tb  of  June,  1625,  parlia- 
ment assembled.  He  opened  it  in  a  good-bumoured  speecb, 
in  which,  referring  to  tbe  votes  of  tbe  parliaments  of  James, 
he  held  the  present  parliament  responsible  for  tbe  war ;  and 
be  reminded  them  that  be  was  employed  by  parliament  to 
id?iae  bis  father  to  break  off  treaties  witb  Spain  for  peace, 
ind  his  own  match  with  a  Spanish  princess. 

Beferring  to  tbe  reports  of  malicious  men  that  be  was  not 
80  true  a  keeper  and  maintainer  of  tbe  true  religion  as  be 
professed,  he  assured  them  that  be  might  say  with  St.  Paul, 
that  he  bad  been  trained  up  at  GamaliePs  feet.  He  was 
fi)llowed  by  Lord  Keeper  Williams,  who  explained  that  the 
king's  main  reason  for  calling  tbe  parliament  was  to  re- 
mind them  of  their  engagements  for  tbe  recovery  of  the 
Palatinate,  atid  to  let  them  understand  that  tbe  supplies 
gnmted  in  the  last  parliament  of  James  were  spent  (whereof 
the  account  was  ready),  together  with  as  much  more  of  the 
king's  own  revenue.  He  added  that  tbe  king  desired  them 
to  bestow  this  first  meeting  on  bis,  or  rather  on  tbeir  ac- 
tions ;  and  the  next  should  be  theirs,  as  soon  and  as  long  as 
they  pleased,  for  domestic  business.^ 

The  commons  tried  to  procrastinate.  The  plague  was 
wging ;  and  they  complained  that  they  were  distracted  from 

*  Hr.  Pjm't  speech,  Fariianieiitary.  History,  toL  yiiL  p.  1 74. 

'  Bitthworth't  Historioal  CoUectionB,  ed.  1669,  yoL  L  p.  171,  ed.  1650. 
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business  by  tbe  tolling  of  the  bell  every  minute  whilst  they 
were  speaking.  Tbey  petitioned  tbe  king  for  a  recess,  "this 
sickly  season."  He  answered  tbat  as  soon  as  be  should  hear 
that  tbey  were  ready  with  their  bills,  be  would  put  an  end  to 
tbe  session.  Next  day  the  commons  passed  a  bill,  granting 
two  entire  subsidies.  Tbey  also  passed  a  bill  granting  ton- 
nage and  poundage  for  one  year,  instead  of  for  life,  and  thus 
opened  an  unceasing  dispute  between  the  king  and  the  par- 
liament. The  lords,  on  the  ground  that  former  grants  to  the 
king's  predecessors  had  been  for  life,  refused  their  consent 
to  tb^  bill,  and  Charles  caused  the  duties  to  be  collected 
without  any  parliamentary  authority.' 

The  parliament  adjourned  on  the  11th  of  July  on  account 
of  the  plague ;  it  reassembled  in  August,  at  Oxford,  in  the 
great  ball  of  Christchurcb.  The  king  again  addressed  thea, 
and  reminded  them  of  their  obligations  to  provide  for  the 
war.  His  secretaries  informed  the  house  of  commons  that 
the  two  subsidies  they  bad  granted  were  either  spent  or 
anticipated,  and  they  moved  for  a  further  supply  of  two  sub- 
sidies and  two  fifteenths.  The  commons  debated  this  mo- 
tion at  great  length,  without  coming  to  any  decision ;  their 
antipathy  to  the  Duke  of  Buckingham  influencing  them 
against  the  king. 

Sir  Bobert  Cotton  (the  celebrated  antiquarian),  a  member, 
compared  the  present  state  of  things  with  the  time  when 
the  late  king  was  served  by  the  late  queen's  ministers,  and 
gave  expression  to  what  probably  the  conmions  then  con- 
sidered as  the  most  {Prominent  grievances.  Debts  of  tbe 
crown  were  not  so  great ;  monopolies  and  illegal  grants  not 
BO  often  complained  of  in  parliament ;  trade  flourished ;  pen- 
sions not  so  many ;  all  things  of  moment  were  carried  by 
public  debate  at  the  council-table;  no  honours  nor  places 
of  judicature  set  to  sale ;  laws  against  priests  and  recusants 
were  executed ;  resorts  of  papists  to  ambassadors'  houses 

1  The  subsidy  of  tonnage  and  poundage  was  granted,  ai  we  have  seedt 
to  erery  sucoessiTe  soTeraign  for  lifi)^  from  the  time  of  Bichard  IL  Bm 
«iile,p.9a 
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birred  and  ponished ;  no  wasteful  expenses  in  fruitless  emy 
baanes;  nor  any  transcendent  power  in  any  one  minister; 
&r  matters  of  state  the  council  held  up  the  fit  and  ancient 
dignity.  He  concluded  his  speech  with  an  allusion  to  Buck- 
ingham's supremacy  in  the  king's  councils,  hy  offering  up 
hb  humble  desire  that  since  his  majesty  had  with  advised 
judgment  elected  wise,  religious,  and  worthy  servants  to 
attend  him  in  that  high  employment,  he  would  be  pleased 
to  advise  with  them  together,  and  not  be  led  by  young  and 
angle  counseL 

^e  debate  not  resulting  in  any  supply,  the  king  sent  a 
message  to  the  house  of  commons  through  the  chancellor  of 
the  exchequer,  urging  them  for  a  present  answer  about  his 
tiqyply,  and  giving  them  his  royal  word  that  in  winter  they 
ihonld  meet  again  and  hold  together  till  they  had  perfected 
all  those  things  for  the  king  and  commonwealth  which  were 
then  before  them ;  and  with  some  pathos,  he  desired  them 
to  consider  that  this  was  the  first  request  he  ever  made  to 
them.  The  house  immediately  entered  into  debate  on  the 
aettage,  which  ended  in  a  resolution  that  a  committee  of 
die  whole  house  should  meet  on  the  following  morning  at 
eight  o'clock,  to  consider  what  return  to  make  to  the  king's 
neasage.^  But  instead  of  the  latter,  the  house  went  upon  a 
eonpiaint  against  an  admiral,  for  suffering  a  pirate  to  take 
an  English  ship  before  his  face — a  disgrace  which  they  con- 
neeted  with  Buckingham  as  lord  admiral.  On  the  following 
daytite  house  agreed  to  a  protestation  to  the  king  that  they 
''would  be  ready  in  a  convenient  time,  and  in  a  parlia- 
mentary way,  freely  and  dutifully  to  do  their  utmost  en- 
deavours to  discover  and  reform  the  abuses  and  grievances 
of  the  realm  and  state;  and  in  like  sort  to  afford  all  neces- 
9oy  supply  to  his  majesty,  upon  his  present  and  all  other 
his  just  occasions."  But  Charles,  aware  of  their  proceedings, 

'  "The  house  met  always  at  eight  o*dock  ▲.x.,  and  rose  at  twelve, — 
vUcii  were  the  old  parBamentary  hoon, — that  the  oommittees,  upon 
^'hom  thegraiteet  harden  of  the  bnsiness  lay,  might  have  the  afternoons 
far.thor  pfeparmtion  and  despatch."  (COareodon's  History, voL  L  p.  182.) 
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and  believiBg  there  was  no  present  intention  to  grant  a 
supply,  resolved  to  show  his  displeasure  by  dissolving  par* 
liament ;  and  whilst  the  commons  were  preparing  to  present 
their  protestation  to  the  king,  the  usher  of  the  black  rod 
entered  their  house  and  summoned  them  to  the  house  of 
lords,  where  the  parliament  was  dissolved  by  commission. 

By  the  dissolution  of  the  parliament  the  ordinary  consti- 
tutional means  of  providing  money  to  defray  the  charge  of 
the  fleets  and  armies  were  cut  ofi*,  and  recourse  was  had  to 
the  old  expedient  of  compulsory  gifts  or  loans.  Letters 
were  addressed  in  the  king's  name  to  the  lord-lieutenants 
of  counties,  directing  them  to  collect  as  many  persons* 
names  as  might  be  of  ability  to  furnish  the  king  with 
inoney ;  and  "  to  return  in  a  book  the  names  of  the  persons, 
their  dwellings,  and  what  sums  you  think  they  may  spare, 
that  we  may  direct  our  privy  seals  unto  them."^  But  they 
were  cautioned  not  to  deal  with  noblemen,  nor  with  the 
clergy,  who  were  to  be  left  to  their  metropolitans.  The 
pri^'y  seal  followed  the  return,  and  left  the  involuntary  con- 
tributor little  room  for  escape.^ 

Second  Paelujcent. 

Although  these  loans  were  industriously  pressed,  th^ 
were  not  sufficiently  productive  to  meet  the  king's  urgent 
necessities,  and  he  resolved  to  call  another  parliament,  which 
assembled  on  the  6th  of  February,  1626-6,  still  in  the  first 
year  of  his  reign. 

1  Parliamentary  History,  vol.  vL  pp.  899-403. 

*  Parliamentary  History,  vol.  vi.  p.  407.  The  privy  seel  in  form  wu 
addressed  to  the  proposed  contributor,  to  whom  it  announced  that  "the 

sum  which  we  require  of  you  by  these  presents  is  £ ^  which  w  do 

promise  in  the  names  of  us,  our  heirs,  and  successors,  to  repay  to  yoa  or 
your  assigns,  within  eighteen  months  after  the  payment  thereof  unto  the 
collector.  The  person  whom  we  have  appointed  to  ooUeot  is  A.  B.,  to 
whose  hands  we  do  require  you  to  send  it  within  twelve  days  after  you 
have  received  this  privy  seal,  which  together  with  the  collector's  acqpit" 
tanoe  shall  be  sufficient  warrant  unto  the  officers  of  our  revenue  for  tba 
repayment  thereof  at  the  time  limited.    Given,"  etc  {Idem,  p.  409.) 
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Sir  Edward  Coke  and  sereral  other  members  of  the  last 
ptrUameDt  were  excluded  from  the  present,  the  crown 
barmg  appointed  them  sheriffs  of  their  respective  counties, 
aod  thus  some  of  the  most  formidable  opponents  were  re- 
moTed.  But  Charles  in  no  way  attempted  to  conciliate  the 
eommons.  Although  courteous  in  his  speeches,  and  pro- 
ponng  his  views  with  a  specious  aspect  of  fairness,  he  did 
not  condescend  to  imitate  the  example  of  his  great-grand- 
iather,  Henry  VII.,  by  submitting  to  parliament,  even  as  a 
natter  of  wary  policy,  the  expediency  of  the  war,  and  thus 
aeeuring  its  approval  and  assistance.  Charles's  view  of  his 
idation  to  the  house  of  commons  was  that  he  was  an  abso- 
htte  prince ;  and  that  if  the  commons,  who  assembled  by  his 
penmsflion,  did  not  perform  their  duty  of  raising  supplies 
vith  the  least  inconvenience  to  the  people,  he  was  em- 
powered by  his  prerogative  to  tax  them  without  consent 
of  parliament.  The  commons  had  practically  admitted  this 
^leory  in  the  reigns  of  the  Tudors ;  but  the  spirit  and  free- 
dom of  the  Plantagenet  period  were  now  revived ;  and  led 
hj  men  of  commanding  intellect  and  great  determination  of 
purpose,  and  stimulated  also  by  the  fear  that  the  purity  of 
religion  was  in  danger  from  the  king's  favour  to  papists, 
Ae  commons  presented  an  unwavering  opposition  to  every 
illegal  or  enlarged  exercise  of  the  royal  prerogative. 

Sir  Thomas  Coventry,  the  new  lord  keeper,  opened  the 
parliament  in  a  high  prerogative  speech.  The  commons  re- 
fparei  every  member,  before  he  entered  the  house,  to  take 
tiie  sacrament,  as  a  test  for  the  exclusion  of  papists.*  They 
widened  the  difference  between  the  king  and  themselves  by 
impeaching  the  Duke  of  Buckingham ;  and  whilst  they  were 
preparing  materials  for  the  charges,  the  king  sent  a  letter  to 

*  At  the  beginniiig  of  a  new  parliament  all  the  members  of  the  house 
of  eonmums  were  swom  before  the  lord  steward  of  the  king's  house 
befijie  thej  ooold  take  their  seat.  It  was  not  the  custom  to  enter  upon 
taj  important  business  in  the  first  fortnight,  both  because  many  mem- 
ben  need  to  be  absent  so  long,  and  that  time  was  thought  necessary  for 
Reappointment  and  nomination  of  committees,  and  for  other  oeremoniee 
■ad  pr^fwntiofns  that  were  usual.  (Clarendon's  History,  p.  132.) 
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the  Speaker,  urging  for  a  full  and  perfect  answer  of  what  thej 
would  give  for  his  supply,  according  to  his  expectation  and 
their  promises ;  and  stating  that, "  after  they  had  satisfied  him 
in  his  reasonable  demand,  he  would  not  only  continue  them 
together  at  that  time,  but  call  them  shortly  again,  to  perfect 
those  necessary  businesses  which  should  be  left  undone." 

The  commons,  full  of  their  intended  impeachment  of  the 
Duke  of  Buckingham,  answered  "  that  because  they  could  not 
doubt  but  that  the  king  would  be  pleased  graciously  to  ac- 
cept the  faithful  and  necessary  information  and  adrice  of 
his  parliament  (which  could  have  no  end  but  the  king's 
honour  and  safety  of  his  realm)  in  discovering  the  causes, 
and  proposing  the  remedies  of,  those  great  evils  which  had 
occasioned  his  wants  and  his  people's  griefs ;  they  therefore, 
in  full  confidence  and  fiill  assurance  of  redress  therein,  did 
with  one  consent  propose  that  they  really  intend  to  supply 
and  assist  the  king,  in  such  a  way  and  in  so  ample  a  manner, 
as  might  make  him  safe  at  home,  and  feared  abroad ;— for 
the  despatch  whereof  they  would  use  such  diligence  as  the 
king's  pressing  and  present  occasions  should  require." 

Charles  received  their  observations  as  directed  against 
Buckingham,  and  he  sent  a  haughty  reply  to  the  Speaker. 
After  thanking  the  commons  for  their  answer,  he  observed 
that  he  must  let  them  know  that  he  would  not  allow  any  of 
his  servants  to  be  questioned  among  them,  much  less  such 
as  were  of  eminent  place  and  near  unto  him.  He  told  them 
that  he  saw  that  they  specially  aimed  at  the  Duke  of  Buck- 
ingham; what  the  duke  had  done,  since  the  late  king's 
time,  to  change  their  minds  about  him,  he  knew  not ;  but 
he  denied  that  the  duke  had  done  anything  concerning 
the  public  or  commonwealth  but  by  his  (the  king's)  special 
directions  and  appointment,  and  as  his  servant.  He  con- 
cluded by  saying,  "  I  wish  you  would  hasten  my  supply, 
or  else  it  will  be  worse  for  yourselves ;  for  if  any  ill  happen, 
I  think  I  shall  be  the  last  that  shall  feel  it ;" — a  threat  which 
shows  that  Charles  had  not  calculated  the  difficulty  of  his 
position  in  a  contest  with  the  parliament,  or  that  he  con* 
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fidentlj  reckoned  on  obtaining  sufficient  money  by  force  of 
his  prerogatiTe.^ 

The  commons  resolved  tbat  tbree  subsidies  and  three 
ifteentbs  should  be  granted  to  the  king,  payable  at  three 
diiTerent  times ;  tbe  bill  to  be  brought  in  when  they  had  pre* 
sented  their  grievances  and  received  the  king's  answer  to 
them.  That  resolution,  which  was  an  indefinite  procrasti* 
nation  of  the  supply,  gave  the  king  great  offence ;  and  on 
tbe  fdlowing  day  he  sent  a  message  to  both  houses,  requiring 
tiietr  attendance  at  Whitehall  on  the  next  day.  He  ad 
dressed  them  in  a  speech  in  which  he  complimented  and 
bunked  the  lords  for  their  care  of  the  kingdom,  and  ex- 
pressed his  sorrow  to  the  commons  that  he  might  not  justly 
give  ihe  same  thanks  to  them ;  but  he  must  show  them  their 
errors  and,  as  he  might  call  it,  unparliamentary  proceedings. 
Hie  lord  keeper,  as  on  the  former  occasion,  enforced  the 
king's  speecb,  and  observed  that "  for  the  manner  of  the 
inpply,  it  was  in  itself  very  dishonourable  and  full  of  distrust ; 
for  they  had  put  to  it  the  effect  of  a  condition,  since  the  bill 
WIS  not  to  come  into  their  house  until  their  grievances 
were  both  preferred  and  answered.  He  required  their  final 
answer,  what  further  supply  they  would  add  to  that  they 
had  already  agreed  on ;  and  that  to  be  without  condition, 
either  directly  or  indirectly,  for  the  supply  of  the  king's 
great  and  important  a&irs« 

The  king's  rebukes  and  his  lord  keeper's  demand  called 
fiNith  a  remonstrance  from  the  commons  to  the  king,  which 

'  PariiaTnentary  Histoiy,  voL  ri  p.  480.  Hume  obsenres  that, "  while 
the  eommons  were  wannly  engaged  against  Buckingham,  the  king  seemed 
denroiit  of  embncmg  every  opportunity  by  which  he  could  express  a 
ecsktempt  and  disregard  for  them.  No  one  was  at  that  time  sufficiently 
tmmbk  of  the  great  wei^t  which  the  oonmions  bore  in  the  balance  of 
tha  ooDstltution*  The  history  of  England  had  never  afforded  one  in- 
•tenee  where  any  great  movement  or  rerolution  had  proceeded  ^m  the 
War  house.  And  as  their  rank,  both  considered  as  a  body  and  as  indi- 
▼iAoals,  was  but  the  second  in  the  kingdom,  nothing  less  than  fatal  expc 
nBooe  oould  eogBffe  the  English  princes  to  pay  a  due  regard  to  the 
iadiBations  of  that  formidable,  assembly;*  (History  of  England,  ch.  50.) 
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was  presented  to  bim  on  the  5th  of  April  by  a  select  com* 
mittee.  They  justified  their  proceedings  against  fiucking- 
ham  by  one  of  those  declarations  of  rights  which  had  now 
become  usual  on  important  occasions;  by  which,  as  they 
could  not  resist,  they  recorded  on  their  journals  their  pro- 
-  test  against  the  prerogatives  assumed  by  the  king.  They  de- 
clared *^  that  it  had  been  the  usual,  constant,  and  undoubted 
right  and  usage  of  parliament  to  question  and  complain  of 
all  persons,  of  what  degree  soeyer,  found  grierous  to  the 
commonwealth,  in  abusing  the  power  and  trust  committed 
to  them  by  their  sorereign.  And  as  to  the  supply,  that 
though  it  had  been  the  long  custom  of  parliaments  to  handle 
the  matter  of  supply  with  the  last  of  their  businesses ;  yet, 
at  that  time,  out  of  extraordinary  respect  to  his  person  and 
care  of  his  affairs,  they  had  taken  the  same  into  speedy 
consideration,  and  had  agreed  to  a  resolution  for  a  present 
supply,  as  was  well  known  to  the  king,^ 

Having  asserted  their  constitutional  rights,  the  commom 
proceeded  to  the  consideration  of  the  supply.  It  was  pointed 
out  on  the  part  of  the  king  that  the  subsicUes  had  decreased 
in  productiveness,  and  therefore  that  one  subsidy  and  one 
fifteenth  more  ought  to  be  given,  payable  after  the  three 
agreed  to  had  been  collected.  A  bill  for  a  grant  of  tonnage 
and  poundage  was  also  in  the  course  of  preparation  by  the 
house ;  but  concurrently  with  it,  the  house  ordered  to  be 
drawn  up  a  remonstrance  to  the  king  against  his  taking 
those  duties  without  grant  of  parliament.  The  addition  of 
a  fourth  subsidy  was  agreed  to,  and  when  the  account  of  tbe 
whole  grant  was  signified  to  the  king,  he  said  '*  that  he  ac- 
cepted it  in  very  good  part,  but  desired  such  speed  might  be 
used  in  it  that  it  might  do  him  good.*'^ 

It  would  not  promote  the  object  we  have  in  view,  to  enter 
into  the  details  of  the  impeachment  of  Buckingham.  Tbe 
charges  against  him  were  founded  on  the  abuse  of  his  influ- 
ence with  the  king,  and  thus  obtaining  a  plurality  of  appoint- 
ments,— trafficking  in  offices, — and  on  the  abuse  of  his  power 

*  PariiamenUi^  History,  ycL  vi.  p.  464.  ^  Jdern^  yoL  vii  p.  86. 
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as  lord  high  admiral ;  and  they  conclude  with  a  charge  of 
haring  giren  a  posset  and  a  plaister  to  the  late  King  James 
in  his  last  illness,  referring  to  suspicions  of  poison  which 
were  publicly  talked  of  at  the  death  of  James.  These  were 
not  treated  otherwise  than  as  personal  charges ;  no  consti- 
tutional  question  of  ministerial  responsibility  was  involyed. 
But  there  arose  a  question  of  privilege  of  constitutional 
importance,  which  requires  our  notice.  The  commons  pre- 
sented their  charges  against  the  duke  to  the  lords,  and  ap- 
pointed eight  of  their  most  distinguished  members  to  sup* 
port  the  charges  before  a  committee  of  the  upper  house. 
Two  of  them,  Sir  Dudley  Diggs  and  Sir  John  Elliot,  gave 
offence  to  the  king  in  their  speeches  before  the  lords,  and 
he  committed  them  to  the  Tower.' 

The  king  went  to  the  house  of  lords  and  explained  what  he 
had  done.  Seated  on  the  throne,  he  said  that  he  had  thought 
fit  to  take  order  for  the  punishing  some  insolent  speeches 
spoken  to  them  yesterday.  "  I  have  been  too  remiss,"  he 
continued,  "  in  punishing  such  speeches  as  concern  myself — 
not  that  I  was  greedy  of  their  monies,  but  that  Buckingham, 
trough  his  importunity,  would  not  suffer  me  to  take  notice 
of  them,  lest  he  might  be  thought  to  have  set  me  on,  and 
that  he  might  come  the  forwarder  to  his  trial.  And  to  ap* 
prove  his  innocency  as  touching  the  matters  against  him,  I 
Can  myself  be  a  witness  to  clear  him  in  every  one  of  them."^ 

The  commons  resented  the  imprisonment  of  their  two 
members,  and  resolved  not  to  do  any  more  business  till  they 

^  The  managers  were  Sir  Dudley  Biggs,  Mr.  Herbert,  Mr.  Selden,  Mr. 
Granrille,  Mr.  Whitby,  Mr.  Pytn,  Mr.  Wandesford,  and  Sir  John  Elliot. 
Sanderson,  in  his  '  Life  of  Charles  I.,'  says  that  Sir  Dudley  Diggs  and  Sir 
John  Elliot,  whom  he  calls  the  van  and  the  rear  of  the  commons,  were 
beckoned  out  of  the  house  of  lords  at  the  time  of  the  impeachment  to 
speak  to  two  gentlemen,  who  proved  to  be  messengers  with  a  warrant  to 
carry  them  both  to  the  Tower,  where  they  laid  until  the  judges  joined  in 
one  opinion,  "  that  their  restraint  was  an  arrest  of  their  whole  body,  no 
reason  being  given  to  the  house  for  it,  and  a  breach  of  privilege  must 
foUow.  That  being  remonstrated  to  the  king,  they  were  discharged  upon 
it."  (Sanderson's  lifb  of  Charles  I.,  p.  46.)       *  Pari.  Hist.,  vol.  Tii.  p.  39. 
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were  righted  in  their  privileges.  The  Tice-chamberlain  of 
the  household,  Sir  Dudley  Carleton,  endeavoured,  in  a 
speech,  to  frighten  the  house  into  submission, — "  beseeching 
them  not  to  move  his  majesty  with  trenching  upon  his  pre- 
rogatives, lest  jou  bring  him  out  of  love  with  parliaments." 
The  lords  came  forward  to  the  relief  of  this  difficulty  with 
the  assurance  of  a  large  number  of  the  peers  that  there  had 
been  a  misapprehension  as  to  the  words  used  by  Sir  Dudley 
at  the  conference;  and  the  king  being  satisfied  that  Sir 
Dudley  had  not  spoken  the  words  imputed  to  him,  he  was 
released  from  the  Tower ;  and  next  day  he  took  bis  seat  in 
the  house,  and  made  a  protestation  "  that  the  words  charged 
on  him  were  so  &r  from  being  his  words,  that  they  never 
came  into  his  thoughts." 

But  the  case  of  Sir  John  Elliot  was  not  so  easily  disposed 
of.  In  addition  to  the  freedom  of  his  remarks  on  Budc- 
ingham,  he  had  used  in  speaking  of  him  contemptuous  ex- 
pressions. It  was  particularly  complained  that  he  bad 
spoken  of  him  as  *'  that  man."  The  chancellor  of  the  ex- 
chequer informed  the  house  that  ''although  the  king  dis- 
liked the  whole  manner  of  his  delivery  of  that  which  he  had 
commandment  from  the  house  to  speak,  yet  the  king  charged 
Sir  John  Elliot  with  things  extrajudicial  to  that  authority.'* 
It  was  desired  that  the  word  'extra-judicial'  should  be  ex- 
plained. Mr.  Chancellor  said  it  was  the  king's  own  word, 
and  therefore  he  could  not  do  it.  On  the  20th  of  May  a 
motion  was  made,  with  apparent  irony,  that  Sir  John  Sliot 
should  come  and  take  his  seat,  having  been  charged  with 
high*  crimes,  extra-judicial  to  that  house.  The  ministers  al- 
lowed of  his  coming,  and  the  vice-chamberlain  having  re- 
peated the  charges.  Sir  John  justified  what  he  had  said 
as  authorized  by  his  instructions  from  the  house.  The 
house  resolved  that  Sir  John  Elliot  had  not  exceeded  the 
commission  given  him  in  the  late  conference  with  the  lords ; 
and  a  like  resolution  was  carried  in  the  case  of  Sir  Dudley 
Diggs,  and  both  without  one  negative.^ 

1  Parliamentary  History,  vol.  vii.  p.  166. 
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The  house  of  lords,  encouraged  bj  the  success  of  the 
commons,  resisted  the  interference  of  the  king  with  the  pri- 
vileges of  their  house.  The  king,  on  the  14th  of  March, 
committed  the  Earl  of  Arundel  to  the  Tower,  during  the 
fitting  of  parliament,  the  cause  of  the  commitment  not  being 
expressed.  The  king  supposed  that  he  should  satisfy  the 
lords  bj  explaining  that  the  earl  was  restrained  for  a  mis* 
demeanour  personal  to  him,  and  having  no  relation  to 
matters  of  parliament.  But  the  house  of  lords,  i^ter  a  search 
for  precedents,  came  to  a  resolution  "  that  no  lord  of  parlia* 
mcDt,  the  parliament  sitting,  or  within  the  usual  time  of  the 
privileges  of  parliament,  is  to  be  imprisoned  or  restrained, 
without  sentence  or  order  of  the  house,  unless  it  be  for 
treason  or  felony,  or  refusing  to  give  surety  of  the  peace.** 
They  framed  a  petition  for  the  release  of  the  earl,  which 
was  presented  by  the  whole  house.  The  king  procrastinated, 
and  evaded  a  direct  answer,  taking  exception  to  expressions 
used  by  the  lords,  in  addresses  j^nresented  to  the  king,  in 
furtherance  of  the  original  petition.  At  length,  on  the  8th 
of  June,  the  king  took  the  restraint  off  the  earl,  and  he  re- 
tamed  to  the  house.  ^ 

The  subsidies,  which  the  house  of  commons  had  agreed 
to,  were  a  very  liberal  supply,^  and,  as  we  have  seen,  were 
approved  by  Charles,  *'  provided  he  had  them  with  speed,  so 
that  they  might  do  him  good."  But  several  weeks  elapsed 
without  any  progress  towards  completing  the  grant;  and 
Charies,  impatient  of  delay,  and,  it  would  seem,  having  taken 
the  resolution  to  punish  it  by  a  dissolution  of  parliament, 
showed  his  displea0Ure  in  a  letter  to  the  Speaker,  which  he 
desired  to  be  read  publicly  to  the  house.  He  pointed  out 
that,  unless  the  supply  w^re  presently  concluded,  it  would 

'  Parliamentary  History,  toL  tiL  pp.  177-180. 

*  Lord  Clarendon  says,  **  In  the  second  parliament  there  was  a  men- 
tion and  intention  declared  of  granting  five  subsidies,  a  proportion  (how 
centemptible  soerer  in  respect  of  the  pressure  now  every  day  imposed) 
scarce  ever  before  heard  of  in  parliament.*'  (History  of  the  Bebellion, 
Tol.  i.  p.  6.) 
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be  of  little  use.  He  beld  it  necessary  to  let  them  know  that 
he  should  account  all  further  delays  and  excuses  to  be  ex- 
press denials;  and  he  signified  to  them  that  he  expected 
that  they  would  forthwith  bring  in  their  bill  of  subsidy,  to 
be  passed  without  delay  or  condition,  so  as  it  might  fully 
pass  the  house  by  the  end  of  next  week  at  the  furthest ; 
which,  if  they  did  not,  it  would  force  him  to  take  other  re- 
solutions. He  made  his  accustomed  promise  to  contiaue 
their  sitting,  or  to  allow  them  to  resume  it  in  winter,  if  they 
finished  this  business  according  to  his  desire ;  and  if,  hy 
their  denial  or  delay,  anything  of  ill  consequence  should  M 
out,  either  at  home  or  abroad,  he  called  God  and  man  to 
witness  that  he  had  done  his  best  to  prevent  it,  by  calling 
his  people  together  to  advise  with  him;  by  opening  the 
weight  of  his  occasion  to  them,  and  by  requiring  their  timely 
help  and  assistance  in  those  actions  wherein  he  stood  en- 
gaged by  their  own  counsel.  The  commons  prepared  a  de- 
claration by  way  of  answer  to  the  king's  letter.  It  was 
agreed  to  on  the  14th  of  June,  and  ordered  to  be  presented 
to  the  king  by  the  Speaker,  attended  by  the  whole  house. 
But,  in  the  meantime,  the  king  had  determined  to  dissdve 
the  parliament ;  and,  on  the  15th  of  June,  the  commons 
were  summoned  to  the  house  of  lords,  to  hear  the  royal 
commission  for  the  dissolution  read.  The  peers  petitioned 
the  king,  and  offered  him  their  loyal  and  faithful  advice  to 
continue  the  parlii^ment,  by  which  the  dangers  at  home  and 
abroad  might  be  prevented,  and  his  majesty  made  happy  in 
the  duty  and  love  of  his  people.  The  king,  angry  and  im- 
petuous, answered,  "  No,  not  a  minute,"  and  the  parliament 
was  dissolved.^ 

This  abrupt  and  ill-considered  measure  forced  the  king 
upon  the  old  illegal  projects  for  supplying  his  necessities. 
An  order  in  council  ordered  all  the  tonnage  and  poimdage 
duties  to  be  levied  and  paid.  A  commission  was  issued  to 
arrange  with  Jesuits,  popish  priests,  and  recusants,  to  dis- 

1  Farliam.  History,  toL  vii.  p.  290.  <  Sanderson's  Life  of  Charies  L, 
p.  68. 
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peme  with  the  laws  and  penalties  affecting  them,  in  consi- 
dentioii  of  money  paid  to  the  king.^  The  nobility  were 
applied  to ;  a  loan  of  £100,000  was  demanded  from  the  city 
of  London.  All  the  seaport  towns  were  ordered  to  fit  out 
ships  for  the  guarding  of  their  own  coasts, — the  city  of  Lon- 
don being  ordered  to  set  out  twenty  of  the  best  that  lay  in 
^  Thames.  To  some  privy  seals  were  proposed,  to  others 
benerolences ;  but  these  means,  although  illegal  and  uncon- 
stitutional, haying  some  excuse  from  precedents  in  former 
nigns,  were  considered  less  obnoxious  than  the  step  re- 
sorted to,  of  levying  and  exacting,  under  the  name  of  a  loan, 
the  subsidies  conditionally  voted  by  the  house  of  commons, 
in  tiie  last  parliament,  as  if  the  grant  had  been  perfected  by 
in  act. 

Many  persons  refused  payment  of  the  imposed  loan,  and 
vere  committed  to  prison.  Amongst  these  we  find  the  emi- 
nent names  of  Sir  Thomas  Wentworth  and  John  Hampden, 
vho  were,  by  order  in  council,  removed  to  prisons  distant 
from  tbeir  own  counties.  Other  five  gentlemen,  so  im- 
prisoned, obtained  writs  of  habeas  corpus ;  but  they  were  re- 
mmded  to  prison  by  the  judges,  as  being  imprisoned  by  the 
command  of  the  king.  Sir  Peter  Hayman,  refusing  pay- 
m^tywas  called  before  the  council,  who  sent  him  on  service 

^  Dr.  Lmgard  thuB  explams  this  Bonroe  of  revenue : — **  The  law  had  left 
it  to  the  kmg's  option  to  exact  fixmi  lay  leciuants  the  fine  of  twenty 
povndt  per  month,  or  to  take  two-thirda  of  their  personal  estate ;  but, 
in  lien  of  these  penalties,  he  allowed  them  to  compound  for  a  fixed  sum, 
to  fopaid  annually  into  the  Exchequer.  Many  hastened  to  avail  them- 
•dies  of  this  indulgence.  The  amount  of  the  composition  was  deter- 
mined at  the  pleasure  of  the  commissioners;  and  the  Catholic,  by  the 
.  somethnes  of  one-tenth,  sometimes  of  one-third  of  his  yearly 
,  porohased,  not  the  liberty  of  serving  €k>d  according  to  his  con- 
»  (that  was  stiU  forbidden  under  severe  penalties),  but  the  permis- 
Mi  to  absent  himself  from  a  form  of  worship  which  he  disapproved, 
llw  exaction  of  such  a  sacrifice  was  irreconcilable  with  any  principle  of 
JQi^ ;  but,  inasmuch  as  it  was  a  mitigation  of  the  severities  inflicted  by 
tiie  law,  the  recusants  looked  upon  it  as  a  benefit ;  the  zealots  stigma- 
tised it  as  a  crime  in  a  Protestant  sovereign."  (Lingard's  History  of  £ng- 
■ad,voLviLp.8d6.) 
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to  the  Palatinate.  But  the  opposition  of  these  eminent  men, 
on  constitutional  grounds,  did  not  prevent  the  compliance 
of  great  numbers  of  the  people,  and  a  large  sum  was  raised. 
It  was  employed  in  fitting  out  an  expedition  for  the  relief 
of  the  Protestants  of  Bochelle,  the  conduct  of  which  was 
entrusted  to  Buckingham ;  but  he  abandoned  the  Protes- 
tants to  the  tender  mercy  of  the  French  king,  and  made  a 
descent  on  the  Isle  of  Bh^.^ 

The  expedition  was  unsuccessful.  The  people,  finding 
themselyes  at  war  with  both  France  and  Spain,  became 
alarmed  nt  their  defenceless  state.  A  general  desire  was  ex« 
pressed  that  parliament  should  assemble.  The  king  held  a 
great  council  at  Whitehall,  to  which  Sir  Bobert  Cotton  was 
called  to  give  his  advice.  He  advised  that  a  parliament 
should  be  called,  at  which  the  king  should  endeavour,  by  a 
gracious  yielding  to  their  just  petitions,  to  win  the  people's 
hearts,  which  would  give  1dm  their  purses ;  and  that  Bndc- 
ingham,  to  remote  the  people's  personal  dislike  towards 
him,  should  appear  as  a  prominent  adviser  for  calling  the 
parliament.^  "  But  could  it  be  imagined,"  says  Lord  Claren- 
don, "  that  those  men  would  meet  again,  in  a  free  conven- 
tion of  parliament,  without  a  sharp  and  severe  expostula- 
tion and  inquisition  into  their  own  right,  and  the  power 
that  had  imposed  upon  that  right  ?"^ 

Thibb  PABLiiJCBirr. 
A  new  parliament  met  on  the  17th  of  March,  1627-8,  in 
the  third  year  of  Charles's  reign.  It  had  been  deemed  ad- 
visable to  release  the  persons  imprisoned  for  refusing  the 
loan ;  and  seventy-eight  were  released,  of  whom  some  were 
chosen  into  the  new  parliament.  Charles  opened  it  in  a  threat- 
ening and  unconciliatory  speech.  ^  There  is  none  here," 
he  said,  ^  but  knows  that  common  danger  is  the  cause  of 
this  parliament,  and  that  supply,  at  this  time,  is  the  chief 
end  of  it. ...  I  will  use  but  few  persuasions ;  for  if  these 

>  Parliamentary  History,  toL  tIL  pp.  823-S28. 

«  Idern^  pp.  829-838.  »  Clarendon,  vol.  L  p.  «• 
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be  not  soffident^  then  no  Eloquence  of  meh  or  angels  will 
{fferail. ...  If  you  (as  GK)d  forbid)  should  not  do  your  du- 
ties, in  oontiibutiqg  what  the  state  at  this  time  needs,  I 
mist,  in  the  discharge  of  my  conscience,  use  those  other 
neuis  which  God  hath  put  into  my  hands,  to  save  that  which 
the  follies  of  some  particular  men  may  otherwise  hazard  to 
lose.  Take  not  this  as  a  threatening,  but  an  admonition ; 
br  I  scorn  to  threaten  any  but  my  equals."*  The  lord 
keeper  flawed,  and  urged  immediate  supply  by  various 
ttgaments : — "  the  duty  they  owed  to  the  king  by  the  law  of 
God,  by  the  law  of  nature,  and  natural  allegiances, — that  the 
w  was  advised  by  the  parliament,  and  assistance  proffered ; 
md,  because  aids  granted  in  parliament  work  good  effects 
for  the  people,  being  commonly  accompanied  with  whole- 
lome  laws,  gracious  pardons,  and  the  like.  Besides,  just  and 
good  kings,  finding  the  love  of  their  people,  and  the  readi- 
ness of  their  supplies,  may  the  better  fcnrbear  the  use  of  their 
prerogatives,  and  moderate  the  rigour  of  the  laws  towards 
tlieir  subjects.  If  this  parliament,  by  their  dutiful  and  wise 
inKeedings,  shall  but  give  occasion,  his  majesty  will  be 
leidy,  not  only  to  manifest  his  gracious  acceptation,  but  to 
put  out  all  memory  of  those  distates  that  have  troubled 
fonner  parliaments."^ 

The  commons,  as  in  the  preceding  parliament,  all  took 
the  ncrament,  and,  at  their  desire,  tl^e  king  appointed  a 
general  fast.  The  late  proceedings  famished  them  with  nu- 
nerous  grievances ;  and  complaints  were  made  against  the 
govenunent  for  billeting  g£  soldiers  upon  the  people,  raising 
aooey  by  loans,  and,  above  all,  for  the  imprisonments  for 
rebsal  of  the  loan ; — and  especially  for  the  violation  of  the 
prioeiple  of  the  writ  of  habeas  corpus,  in  the  case  of  the  fivQ 
gentlemen  whom  the  judges  ro-com^tted  to  prison,  because 
it  was  returned  that  they  were  committed  by  command  of 
tiie  king.  A  motion  was  made  for  a  committee,  of  grievances ; 
sad  the  utmost  <^oncessiofi  whieh  the  king's  secretary  could 
obtain,  in  the  way  of  attention  to  his  demand  of  ships  and 

\  FtoliuMntAry  Histoiy,  vpL  vii.  p.  339.  *  idem^  p.  345. 
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men  for  the  king's  use,  was— r-that  the  same  committee  should 
take  the  king's  propositions  into  consideration.  The  house 
went  into  committee,  with  instructions  to  take  into  consi- 
deration, the  liberty  of  the  subject  in  his  person,  and  in  his 
goods,  and  also  the  king's  supply.  The  grievances  were  re- 
duced in  the  debate  that  followed,  to  six  heads :  1.  Attend- 
ance at  the  council-board ;  2.  Imprisonment ;  8.  Confine- 
ment; 4.  Designation  to  foreign  employment;  5.  Martial 
law ;  6.  Undue  proceedings  in  matters  of  judicature.* 

Sir  Peter  Hayman  described  to  the  house  the  manner  in 
which  he  was  dealt  with  by  the  council,  and  sent  to  the 
Palatinate.  '^  I  was  called  before  the  lords  of  the  council; 
for  what,  I  knew  not ;  but  I  heard  it  was  for  not  lending 
on  a  priyy  seal.  I  told  them,  if  they  will  take  my  estate, 
let  them ;  I  would  give  it  up :  lend  I  would  not.  They  laid 
to  my  charge  my  unwillingness  to  serve  £he  king.  I  said  I 
had  my  life  and  my  estate  to  serve  my  country  and  my 
religion.  They  told  me  that  if  I  did  not  pay,  I  should  be 
put  upon  an  employment  of  service.  I  was  willing.  After 
ten  weeks'  waiting,  they  told  me  I  was  to  go  with  a  lord  into 
the  Palatinate,  and  that  I  should  have  employment  there, 
and  means  befitting.  I  told  them  I  was  a  subject,  and  de- 
sired means.  Some  put  on  very  eagerly,  some  dealt  nobly. 
They  said  I  must  go  on  my  own  purse.  I  told  them,  nemo 
milittU  8UU  eapensis.  Some  told  me  I  mttat  go.  I  began  to 
think,  what  must  I.  None  were  ever  sent  out  in  that  way. 
Lawyers  told  me  I  could  not  be  sent.  Having  this  assu- 
rance I  demanded  means,  and  was  resolved  not  to  stir  but 
upon  those  terms,  and  in  silence  and  duty  I  denied.  TJpon 
this,  having  given  me  a  command  to  go,  after  twdve  days 
they  told  me  they  would  not  send  me  as  a  soldier,  but  to 
attend  on  an  ambassador.  I  knew  that  stone  would  hit  me, 
therefore  I  settled  my  troubled  estate  and  addressed  myself 
to  that  service."* 

The  debate  was  continued  on  the  other  heads.  Ckmfine- 
ment  was  distinguished  from  imprisonment,  as  being  the 
FMliaiiieiit«7  Histoiy,  vol.  vH.  p.  875.  '  ItUm^  p.  408. 
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mtndnt  of  a  sabject  to  his  own  house  or  elsewhere.  But 
(it  was  said)  either  is  an  interference  with  that  liberty 
wfaioh  is  tiie  right  of  the  subject,  and  of  which  none  can  be 
deprired  but  bj  the  law  of  the  land.  The  remedy  for 
regaining  the  liberty  of  the  person  when  illegally  restrained 
18  the  writ  of  habeas  corpus ;  which  was  shown  in  the  de- 
bites  to  be  coeval  with  the  statutes  passed  for  the  liberty 
of  the  subject  byEdward  III.,  cases  haying  been  cited  of  the 
me  of  the  writ  in  that  reign ;  so  that  the  laws  which  gave 
Eb^ty  of  the  person  were  accompanied  by  a  remedy  for 
ngaining  it  when  restrained.  Mr.  Selden,  at  a  conference 
whh  the  lordsy  explained  the  mode  of  procedure  ;^ — ^that  the 
writ  ci  habeaa  corpus  is  the  highest  remedy  for  him  that 
is  imprisoned  by  the  special  command  of  the  king,  or  the 
lords  of  the  privy  council,  without  showing  the  cause  of 
commitment ;  and  if  any  man  be  imprisoned,  by  that  or  any 
other  authority,  this  writ  is  to  be  granted  to  him,  and  ought 
not  to  be  denied.  It  is  directed  to  the  keeper  of  the  prison, 
in  whose  custody  the  prisoner  is,  commanding  him  that, 
after  a  certain  day,  he  bring  in  the  prisoner,  with  the  cause 
<^  his  detention,  and  sometimes  with  the  cause  of  his  cap- 
tion ;  and  he,  with  the  return,  filed  to  the  writ,  brings  the 
prisoner  to  the  bar  at  the  time  appointed ;  and  the  court 
judges  of  the  sufficiency  or  insufficiency  of  the  return.  If 
they  find  him  bailable,  he  is  committed  to  the  marshal,  the 
proper  officer  of  the  court,  and  then  afterwards  delivered 
to  baiL  But  if  it  appear  to  the  court  that  the  prisoner 
ovght  not  to  be  bailed,  nor  discharged  from  the  prison 
whence  he  is  brought,  then  he  is  remanded  and  sent  back 
again  to  the  prisonfrom  whence  he  came,  there  to  continue, 
tin  1^  due  course  of  law  he  be  delivered. 

The  debate  terminated  in  the  following  resolutions,  una- 
nimously agreed  to  in  a  committee  of  the  whole  house  on 
the  Srd  of  April:— 

1.  That  no  freeman  ought  to  be  committed,  or  detained 
in  prison,  cft  otherwise  restrained  by  command  of  the  king, 

^  Fromsfpeechof  Hr.SeldeDt  Parliamentary  Hi0toi7,TolviLp.417. 
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or  the  priyj  oounoil,  or  any  other;  unless  some  otuse  of  tlie 
oommitment,  detainer,  or  restraint  be  expressed,  for  vhidi, 
bj  law,  he  ought  to  be  committed,  detained,  or  restrained. 

2.  That  the  writ  of  habeas  corpus  cannot  be  denied,  but 
ought  to  be  granted  to  eyery  man  that  is  committed  or  de- 
tained in  prison,  or  otherwise  restrained  by  the  commimd  of 
the  king,  or  the  priyy  council,  or  any  other ;  he  praying  the 
same. 

8.  That  if  a  freeman  be  committed  or  detained  in  priaon, 
or  otherwise  restrained  by  command  of  the  king,  prifj 
council,  or  any  other,  no  cause  of  such  commitment,  etc., 
being  expressed ;  and  the  same  be  returned  upon  an  habeas 
corpus,  granted  for  the  said  party, — then  that  he  ought  to 
be  delivered  or  bailed. 

4.  That  the  ancient  and  undoubted  right  of  ereiy  free- 
man  is,  that  he  hath  a  full  and  absolute  property  in  bia 
goods  and  estate;  and  that  no  tax,  tallage,  loan,  benevo- 
lence, or  other  like  charge,  ought  to  be  commanded  or 
levied  by  the  king  or  his  ministers,  without  common  assent 
of  parliament.^ 

The  lords,  at  the  request  of  the  commons,  i^pcnnted  a 
conference,  at  which  the  managers  of  the  commons  were 
instructed  to  endeavour  to  induce  the  lords  to  join  in  a 
petition  to  the  king  for  a  confirmation  of  these  resolutions. 
But  before  the  conference  was  concluded,  the  commons, 
after  receiving  another  message  from  the  king  to  hasten  the 
supply,  came  to  a  unanimous  vote  that  five  subsidies  should 
be  given  to  the  king.  This  gave  Charles  great  joy.  Mr.  Se- 
cretary Cook  reported  to  the  house  the  king's  acceptance 
of  the  subsidies,  and  the  great  satisfiuHdon  which  the  vote 
had  given  him.  But  another  message^  a  few  days  afte^ 
wards,  urging  the  completion  of  the  vote  by  an  act,  without 
delay, — in  which  he  cautioned  the. commons  not  to  bead 
themselves  against  the  extension  of  his  ro^^  power,  but  to 
meddle  only  with  pressures  aitd  abuses  of  power,r— gave  tiie 
commons  offence,  and  they  appointed  a  committee  of  ton 
>  ParliamenUry  History,^  T(d.  yil  p^  408. 
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members  to  consult  on  their  grierances,  and  to  give  their 
eabstance  under  several  heads,  as  instructions  for  their 
Speaker  to  deliver  them  to  the  king  in  a  speech.  In  these 
instructions,  besides  other  matters,  it  was  asserted, — ^'  That 
it  is  the  ancient  right  of  parliament  to  dispose  of  matters 
there  debated,  in  their  own  method ; — that  it  is  their  ancient 
enstom  to  coiisider  grievances  bef<»«  matters  of  supply ; — 
tiiat  yet,  nevertheless,  in  this  parliament,  to  express  our 
affection  to  his  majesty,  contrary  to  our  ordinary  proceed- 
ings,  we  have  proceeded  to  supply  as  far  as  we  could  in 
committee ;  and,  so  far  from  delaying,  that,  postponing  the 
common  and  pressing  grievances  of  the  nation,  we  have 
given  precedency  to  the  supply ;  joining  with  it  only  the 
fundamental  and  vital  liberties  of  the  kingdom  that  give 
subsistence  to  the  subject.^" 

The  Speaker  ezpoimded  these  principles  in  a  speech  to 
the  king,  mitigating  their  rigidity  by  some  considerable  flat- 
tery. He  presented  at  the  same  time  a  petition  from  the 
house  of  commons  concerning  the  billeting  of  soldiers,  de- 
nouncing the  practice  as  against  the  absolute  property  which 
every  freeman,  by  the  frmdamental  laws  of  the  realm,  had 
in  his  goods  and  estate.  The  petition  pointed  out  in  long 
detail  the  mischiefs  and  exactions  arising  from  the  king's 
subjects'  being  compeUed  to  receive  and  lodge  soldiers  in 
their  houses,  and  to  contribute  towards  the  maintenance  of 
them :  the  service  of  Almighty  Ood  was  greatly  hindered, 
the  people  in  many  places  not  daring  to  repair  to  church, 
lest  in  the  meantime  the  soldiers  should  rifle  their  houses ; 
the  government  of  the  country  contemned,  the  officers  of 
jostice  being  resisted  and  endangered ;  the  rents  of  the 
gentry  diminished,  as  the  farmers  to  secure  themselves  and 
families  from  the  soldiers'  insolence,  retired  themselves  to 
places  of  more  secure  habitation ;  husbandmen  corrupted, 
tradesmen  and  artificers  discouraged,  markets  unfrequented ; 
and  robberies,  rapes,  rapines,  murders,  and  barbarous  cruel- 
^s  generally  complained  of,— of  which  few  have  been  so 
much  as  questioned,  and  fewer  punished.^    • 

'  Parliamentary  History,  toL  vii.  p.  441.  '  Idem,  p.  446. 
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These  grieyanoes,  tinder  tbe  general  title  of ''  The  Liberty 
of  the  Subject/'  occupied  the  attention  of  the  house  of  com- 
mons,  and  through  their  influence,  of  the  house  of  lords, 
almost  exclusively  of  all  other  business,  for  two  months, 
when  the  debates  terminated  in  the  celebrated  statute  or 
""  Petition  of  Eight.'*  The  lords  held  a  great  debate,  at 
which  they  required  the  attendance  of  the  judges  of  the 
king's  bench,  to  give  reasons  for  their  judgment  concern- 
ing the  writs  of  habeas  corpus ;— -or,  as  one  of  the  judges  ex- 
pressed  it,  "  to  clear  an  aspersion  of  the  house  of  commons 
that  the  subject  was  greatly  wounded  in  their  judgment" 
The  judges  justified  their  decision  by  the  return  of  the  writ, 
''per  spedale  mandatum  domini  regis;"  certified  to  them 
under  the  hands  of  eighteen  privy  councillors.  Thej  said,  if 
we  had  delivered  the  prisoners  presently  upon  this,  it  must 
have  been  because  the  king  did  not  show  cause,  wherein  we 
should  have  judged  the  king  had  done  wrong,  and  that  was 
beyond  our  knowledge.  They  added,  that  although  they 
admitted  the  force  of  Magna  Gharta  and  the  other  statutes 
for  securing  the  liberty  of  the  subject,^  yet  that  they  never 
did  bail  any  committed  bj  the  king  till  his  pleasure  be  first 
known.^ 

The  king  tried  to  avert  the  further  consideration  of  this 
matter  by  the  commons,  by  offering  his  royal  word  to  ob- 
serve the  liberties  of  the  subject  as  declared  by  the  andent 
statutes.  He  went  on  the  28th  of  April  to  the  house  of 
lords ;  and  sending  for  the  commons,  the  lord  keeper,  by 
order  of  the  king,  addressed  them,  and  referred  to  the  ex- 
pense  of  time  that  had  been  occasioned  by  the  debate  in 
both  houses, — ^in  which  as  they  professed  that  they  would  not 
diminish  or  blemish  the  king's  prerogative,  so  he  presumed 
that ''  they  would  all  confess  it  a  point  of  extraordinary  grace 
and  justice  in  him  to  suffer  it  to  rest  so  long  in  dispute 
without  interruption.  But  as  the  debate  took  more  time 
than  the  affairs  of  Christendom  could  permit,  his  majeely 
had  thought  of  an  expedient  to  shorten  the  business,  by 

>  See  atUe,  p.  118.        '  FarltAmeataiy  Histoiy,  vol.  viii.  pp.  1-68. 
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commanding  him  to  let  them  know  that  he  holds  Magna 
Charta  and  the  other  statutes  all  in  force,  and  that  he  will 
gorem  according  to  them ;  and  that  you  shall  find  as  much 
security  in  his  royal  word  and  promise  as  in  the  strength  of 
any  law  you  can  make." ' 

The  house  of  commons,  not  moved  by  the  king's  expe- 
dient, appointed  a  committee  of  lawyers  to  draw  a  bill,  con- 
taining the  substance  of  Magna  Charta  and  the  other  sta- 
tutes concerning  the  liberty  of  the  subject.  Another  mes- 
nge  from  the  king  was  delivered  by  Mr.  Secretary  Cook, 
that,  "  to  show  clearly  that  it  would  not  be  the  king's  fault 
if  this  be  not  a  happy  parliament,  he  had  commanded  him  to 
desiie  the  house  clearly  to  let  him  know  whether  they  would 
rest  on  his  royal  word,  which  he  did  assure  them  should  be 
redly  and  royally  performed."  But  on  his  own  account,  as 
a  pri?y  counsellor,  the  secretary  told  the  house  that  he  must 
commit,  and  neither  express  the  cause  to  the  gaoler  nor  to 
the  judges,  nor  to  any  counsellor  in  England,  except  the 
kmg  himself.  Yet  (he  said)  ''  this  power  was  not  unlimited, 
and  was  zather  a  charge  and  danger ;  for  if  by  this  power 
he  should  commit  the  poorest  porter  upon  what  should 
appear  not  a  just  cause,  he  should  suffer  a  burden  heavier 
than  the  law  could  inflict,  for  he  should  lose  his  credit  with 
Us  majesty  and  also  his  place."  ^ 

Before  the  house  had  come  to  any  conclusion  on  that 
message,  the  secretary  delivered,  on  the  2nd  of  May,  an- 
other message  from  the  king, "  that  time  would  not  admit  of 
more  debate  or  delay,  and  that  the  session  of  parliament 
must  continue  no  longer  than  Tuesday  come  sevennight  at 
the  furthest ;  in  which  time  his  majesty,  for  his  part,  would 
be  ready  to  perform  what  he  had  promised ;  and  if  the 
house  were  not  as  ready  to  do  what  was  fit  for  themselves, 
it  dumld  be  their  own  faults.    It  was  intimated  that,  upon 

*  PaHbmentaiy  History,  vol.  TiiL  p.  81. 

»  Uem^  p.  96,  taken  from  Rushworth's  Historical  Collections.  Most 
of  tiM  authorities  quoted  from  the  'Parliamentary  History,'  in  this  and 
tho  next  oh^iter,  will  he  found  in  Bushworth. 
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assurance  of  their  good  despatch  and  correspondence,  it  was 
his  majesty's  intention  to  have  another  session  of  parlift* 
ment  at  Michaelmas  next,  for  the  perfecting  of  such  things 
as  could  not  then  be  done.  The  commons,  by  their  Speaker, 
answered  the  several  messages,  expressing  full  trust  and 
confidence  in  the  royal  word  and  promise ;  yet,  as  there  had 
been  public  violation  of  the  laws  and  the  subjects'  liberties, 
by  some  of  the  king's  ministers,  they  conceived  that  no  less 
than  a  public  remedy  would  raise  the  dejected  hearts  of  his 
subjects  to  a  cheerful  supply  of  his  majesty,  or  make  them 
receive  content  in  the  proceedings  of  the  house.  The  king 
answered  by  the  lord  keeper  that,  to  show  the  sincerity  of 
his  majesty's  intention,  he  is  content  that  a  bill  be  drawn 
£otr  a  confirmation  of  Magna  Charta,  and  the  other  six  star 
tutes  insisted  upon  for  the  subjects'  liberties,  but  so  as  to 
be^thout  additions,  paraphrases,  or  explanations.' 

But  notwithstanding  the  permission  given  for  a  bill,  Mr. 
Secretary  Cook,  on  the  next  day,  again  pressed  the  house  to 
rely  on  the  king's  word  as  an  assurance  that  boiuid  the  king 
further  than  the  law  could.  He  urged  that  the  debate  should 
take  place  in  the  house,  and  not  in  a  committee  of  the 
whole  house ;  but  Sir  John  Elliot  replied, "  that  the  proceed* 
ing  in  a  committee  is  more  honourable  and  advantageous 
both  to  the  king  and  the  house ;  for  that  way  tends  most  to 
truth,  as  it  is  a  more  open  way,  where  every  man  may  add  his 
reasons,  and  make  answer  upon  the  hearing  of  other  men's 
reasons  and  arguments."  The  debate  accordingly  proceeded 
in  committee  *  '<  and  the  key  was  brought  up,  and  none  were 
to  go  out  without  leave  first  asked."  Sir  Edward  Coke 
persuaded  the  house  to  proceed  by  bill.  "  Was  it  ever 
known,"  said  he,  '*  that  general  words  were  a  sufficient  sa- 
tis&ction  to  particular  grievances  P  The  king's  answw  is 
yery  gracious ;  but  what  is  the  law  of  the  realm  ?  that  is 
the  question.  I  put  no  diffidence  in  his  majesty ;  but  the 
king  must  speak  by  record,  and  in  particulars,  and  not  in 
general.  Let  us  put  up  a  petition  of  right ;  not  that  I  dis- 
»  Parliamentaiy  Histoiy,  toI.  viii.  pp.  d^^OS. 
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trust  the  king,  but  that  I  cannot  take  his  trust  but  in  a 
parliamentary  way."  * 

The  commons  haying  finished  the  petition,  desired  a  con- 
fercDce  with  the  lords,  which  was  held  on  the  8th  of  May; 
The  managers  of  the  commons  stated  that  they  had  drawn 
np  a  petition  of  right,  according  to  ancient  precedents,  and 
taft  space  for  the  lords  to  join  therein  with  them.  The  lords 
referred  the  petition  to  a  select  committee ;  but  their  pro- 
ceedings were  suspended  by  a  letter  from  the  king,  sealed 
with  the  royal  signet,  and  delivered  by  the  Duke  of  Buck- 
ingham.   Eeferring  to  the  leave  he  had  given  for  debate  on 
the  highest  points  of  royal  prerogative, — ^which  none  of  his 
predecessors  would  have  permitted, — ^he  found  it  still  insisted 
opcm,  notwithstanding  his  several  messages,  that  neither  he 
HOT  his  privy  council  have  power  to  commit  any  man  with- 
out cause  shown ;  whereas  it  ofben  happened  that,  should 
the  cause  be  shown,  the  service  itself  would  thereby  be  de- 
ibt)yed  and  defeated.    He  informed  the  lords  that,  without 
tiie  overthrow  of  his  sovereignty,  he  could  not  sufier  that 
power  to  be  impeached:  but  he  declared  that  neither  he  nor 
fab  privy  council,  should  or  would  commit  or  command  to 
prison,  or  otherwise  restrain  the  person  of  any  man  for  not 
fending  money  to  him,  nor  for  any  other  cause  which,  in  his 
conscience,  did  not  concern  the  public  good  of  himself  and 
Ws  people;  that  he  would  not  be  drawn  to  pretend  any 
caoae,  wherein  his  judgment  and  conscience  were  not  satis- 
fied ;  and  that,  in  all  cases,  upon  the  humble  petition  of  the 
party,  or  address  of  the  judges  to  him,  he  would  readily  and 
really  express  the  true  cause  of  their  commitment  or  re- 
straint, so  soon  as,  with  convenience  and  safety,  the  same 
was  fit  to  be  disclosed  and  expressed.     This  he  thought  fit 
to  signify,  to  shorten  any  long  debate  upon  this  great  ques- 
tion* 

The  Ung's  letter  impressed  the  house  of  lords  with  a  de- 
ore  to  render  the  petition  acceptable  to  him.    They  pre- 
pared a  saving  clause  of  the  king's  sovereign  power, — "  to 
Fiuiiamentary  History,  toI.  yiii.  pp.  104>  106.  •  Idem,  p.  112. 
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leave  entire  the  soYereign  power  of  tbe  king," — which,  in  a 
conference,  the  commons  rejected.  The  king  also  inters 
posed  messages  to  the  lords,  urging  a  speedy  decision ;  but 
at  length,  on  the  26th  of  May,  the  lords,  after  several  confe- 
rences with  the  commons,  agreed  to  the  petition  as  prepared 
by  them,  with  a  few  verbal  alterations.  They  contented 
themselves  with  a  declaration,  by  their  own  house  alone,  to 
the  king,  tliat  their  intention  was  not  to  lessen  or  impeach 
anything  which  by  the  oath  of  supremacy,  they  had  sworn 
to  assist  and  defend.  The  petition  waa  delivered,  on  the 
28th  of  May,  by  the  lord  keeper  to  the  king,  in  the  presence 
of  both  houses,  and  it  was  requested  that  his  majesty  would 
please  to  give  his  assent  to  it  in  full  parliament.^ 

This  great  constitutional  statute  is  in  substance  as  fol- 
lows :' — It  is  the  petition  of  the  lords  spiritual  and  tempo- 
ral and  commons,  in  parliament  assembled,  and  is  addressed 
to  the  king.    It  begins  by, — 

1.  Beciting  the  ancient  laws  against  taxation  without 
consent  of  parliament  ;^ — it  declares  that,  notwithstanding 
such  laws,  commissions  have  issued,  by  means  of  which  the 
people  have  been  assembled,  and  required  to  lend  money  to 
jout  majesty ;  and  many,  upon  their  refusal,  have  had  an 
oath  administered  to  them,  not  warrantable  by  the  laws  and 
statutes,  and  have  been  constrained  to  become  bound  to  make 
appearance,  and  to  give  attendance  before  your  privy  coun- 
cil, and  in  other  places ;  and  others  have  been  imprisoned, 
confined,  and  sundry  other  ways  molested  and  disquieted. 
Divers  other  charges  have  been  laid  and  levied  on  the  people, 
in  several  counties,  by  lord-lieutenants,  deputy-lieutenants, 
commissioners  for  musters,  justices  of  peace  and  others, 

'  Parliamentarj  History,  toI.  Tiii.  pp.  114-142. 

3  8  Charles  I.,  cap.  1.  It  is  entitled,  "  The  Petition  exhibited  to  His 
Majesty,  bj  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  thif 
present  Parliament  assembled,  concerning  divers  Bights  and  Liberies  ^ 
the  Subjects,  with  the  King's  Majesty's  rojal  Answer  thereunto,  in  foil 
Parliament." 

*  See  these  ante,  p.  121. 
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by  command  or  direction  firom  your  majesty,  or  your  privy 
council,  against  the  laws  and  customs  of  the  realm. 

2.  Eeciting  the  ancient  laws  for  securing  the  liberty  of  the 
subject,^  the  petition  declares  that  against  the  tenour  of  such 
laws,  divers  of  your  subjects  have  of  late  been  imprisoned 
without  any  cause  showed ;  and  when  for  their  deliverance 
they  were  brought  before  your  justices,  by  writs  of  habeas 
corpus,  there  to  undergo  and  receive  as  the  court  should 
order, — and  their  keepers  commanded  to  certify  the  causes 
of  their  detainer, — no  cause  was  certified,  but  that  they  were 
detained  by  your  majesty's  special  command,  signified  by 
the  lords  of  your  privy  council ;  and  yet  were  returned  back 
to  several  prisons,  without  being  charged  with  anything  to 
which  they  might  make  answer  according  to  the  law. 

3.  Great  companies  of  soldiers  and  mariners  (it  declares) 
have  of  late  been  dispersed  into  divers  counties;  and  the 
inhabitants,  against  their  wills,  have  been  compelled  to  re- 
ceive them  into  their  houses,  and  there  to  su£fer  them  to 
sojourn,  against  the  laws  and  customs  of  the  realm,  and  to 
the  great  grievance  and  vexation  of  the  people. 

4.  Beciting  Magna  Charta  and  the  ancient  statutes,  that 
no  man  should  be  tried,  or  be  adjudged  to  death,  but  by  the 
law  of  the  realm,  it  declares  that  of  late  commissions,  under 
your  majesty's  great  seal,  have  issued  forth,  by  which  cer>* 
tain  persons  have  been  assigned  and  appointed  commis^ 
aioners,  with  power  and  authority  to  proceed,  vrithin  the 
land,  according  to  the  justice  of  martial  law,  against  such 
soldiers  or  mariners,  or  other  dissolute  persons  joining  with 
them,  as  should  commit  murder,  robbery,  felony,  mutiny, 
or  other  outrage  or  misdemeanour  whatsoever ;  and  by  such 
summary  course  and  order  as  is  agreeable  to  martial  law, 
and  is  used  in  armies  in  time  of  war,  to  proceed  to  the  trial 
and  condemnation  of  such  ofienders,  and  to  cause  them  to 
be  executed  and  put  to  death,  according  to  the  martial  law. 
By  pretext  whereof  some  of  your  majesty's  subjects  have 
been  put  to  death,  when,  if  they  deserved  death,  they  ought 

1  See  aiUe,  p.  118. 
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hj  the  statutes  of  the  land,  and  bj  no  other,  to  hare  been 
adjudged  and  executed ;  and  other  grievous  oflfenders  haie 
escaped  the  punishment  due  to  them  bj  the  laws  of  the 
realm,  by  reason  that  jour  officers  and  ministers  of  justice 
have  unjustly  refused  or  forborne  to  proceed  against  such 
offenders  according  to  the  laws  of  the  realm,  upon  preteDce 
that  the  offenders  were  punishable  only  by  martial  law,  and 
by  authority  of  the  commissions ;  which  commissions,  and 
all  others  of  a  like  nature,  are  directly  contrary  to  the  lavs 
and  statutes  of  your  realm. 

1.  The  petitioners  prayed  that  no  man  hereafter  be  com- 
pelled to  make  or  yield  any  gift,  loan,  benevolence,  tax,  or 
such-like  charge,  without  common  consent  by  act  of  pa^ 
liament ;  and  that  none  be  called  to  make  answer,  or  take 
such  oath,  or  to  gi^^e  attendance,  or  be  confined,  or  other- 
wise molested  or  disquieted  concerning  the  same,  or  refusal 
thereof. 

2.  That  no  freeman,  in  any  such  manner  as  is  before  men- 
tioned, be  imprisoned  or  detained. 

8.  That  your  majesty  would  be  pleased  to  remove  tiie 
soldiers  and  mariners,  and  that  your  people  may  not  be  so 
burdened  in  time  to  come. 

4.  That  the  commissions  for  proceeding  by  martial  law 
may  be  revoked  and  annulled ;  and  that  hereafter  no  com' 
missions  of  like  nature  may  issue  forth  to  any  person  or 
persons  whatsoever  to  be  executed  as  aforesaid,  lest  by  colour 
of  them  any  of  your  majesty's  subjects  be  destroyed,  or  pot 
to  death,  contrary  to  the  laws  and  franchise  of  the  land. 
,  All  which  they  most  humbly  pray  of  your  most  exceDoat 
majesty  as  their  rights  and  liberties,  according  to  the  lawi 
and  statutes  of  this  realm : — and  that  your  majesty  would 
also  vouchsafe  to  declare  that  the  awards,  doings,  and  pro- 
ceedings, to  the  prejudice  of  your  people  in  any  of  the  pre- 
mises, shall  not  be  drawn  hereafter  into  consequence  at 
example ;  and  that  your  majesty  would  be  also  gradouslf 
pleased,  for  the  further  comfort  and  safety  of  your  people, 
to  declare  your  royal  will  and  pleasure — that  in  the  things 
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foresaid  all  your  officers  and  ministers  shall  senre  you  ac- 
cording to  the  laws  and  statutes  of  this  realm,  as  they  ten- 
der the  honour  of  your  majesty,  and  the  prosperity  of  this 
kingdom. 

The  king  attended  in  the  house  of  lords,  on  the  2nd  of 
June,  to  give  his  royal  assent  to  the  petition,  in  the  pre- 
Bence  of  the  lords  and  commons.  It  was  read  over  by  the 
clerk ;  but  instead  of  adopting  the  ancient  form  of  the  royal 
assent, — *'  Soit  droit  £ut  come  est  desire," — the  king  made 
the  following  answer : — 

"  The  king  willeth,  that  right  be  done  according  to  the 
laws  and  customs  of  the  realm ;  and  that  the  statutes  be 
put  in  due  execution,  that  his  subjects  may  have  no  cause 
to  complain  of  any  wrong  or  oppressions,  contrary  to  their 
just  rights  and  liberties;  to  the  preservation  whereof  he 
holds  himself,  in  conscience  as  well  obliged,  as  of  his  own 
prerogative." 

On  the  return  of  the  commons  to  their  house,  the  king's 
answer  was  read,  and  dissatisfaction  was  expressed  at  the 
departure  from  the  legal  form.  But  the  consideration  of  it 
was  postponed,  for  another  matter  had  arisen,  more  absorb- 
ing even  than  that  of  the  liberty  of  the  subject.  The  Church 
sympathized  with  the  king  in  his  struggle  concerning  his 
prerogative ;  and  the  pulpit  had  been  used  to  intimidate  the 
people,  by  the  terrors  of  Divine  punishment,  from  resisting 
the  demands  of  the  king.  Amongst  these  clerical  politicians, 
Dr.  Mainwaring  had  become  conspicuous.  He  had  preached 
two  sermons  before  the  king,  and  a  third  in  his  parish  church, 
and  these  he  afterwards  published  in  a  book,  entitled  '  Be- 
ligion  and  Allegiance.'  In  these  he  maintained  that  the 
king's  royal  command  imposing  taxes  and  loans,  without 
consent  of  parliament,  did  so  far  bind  the  conscience  of  the 
subjects  of  the  kingdom  that  they  could  not  refuse  the  pay- 
ment without  peril  of  damnation.  He  enforced  as  a  prin- 
ciple that  the  authority  of  parliament  was  not  necessary  for 
the  raising  of  aids  and  subsidies. 

Prea6hij;ig  so  defiant,  and  so  opposed  to  the  principles 
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which  the  commonB  were  enforcing,  could  not  be  ove^ 
looked ;  and  the  commons  prepared  charges  against  Main* 
waring,  which  they  presented  to  the  house  of  lords,  and 
called  upon  that  house  to  make  full  inquiry,  and  bring  him 
to  justice.  The  king  tried  to  avert  the  commons'  proceed- 
ings by  repeated  messages  to  lords  and  commons,  promising 
a  faithM  adherence  to  the  Petition  of  Itight,  notwithstand- 
ing the  irregularity  of  form  in  the  assent,  but  finally  inti- 
mating his  intention  to  close  the  session  on  the  11th  of 
the  month ;  "  and  because  that  could  not  be,  if  the  house 
entertain  more  business  of  length,  he  required  of  them  not 
to  enter  or  proceed  with  any  new  business  which  might 
spend  greater  time,  or  which  might  lay  any  scandal  or  as- 
persion on  the  state,  government,  or  ministers  thereof"^ 

This  message  produced  a  debate,  and  a  scene  in  the  house 
of  conamons  that  should  not  be  lost  sight  of  in  our  constitu- 
tional history.  A  restriction  upon  their  liberties  so  impo^ 
tant  as  one  prohibiting  them  from  censuring  the  king's 
ministers,  could  not  be  passed  over  in  such  a  parliament 
A  debate  was  opened,  in  which  Sir  John  Elliot  was  the 
second  speaker.  He  commented  on  that  part  of  the  message, 
"  that  they  were  not  to  enter  on  any  business  which  might 
lay  some  aspersions  on  the  government."  "  It  is  said  also," 
he  proceeded,  "  as  if  we  cast  some  aspersion  on  his  ma- 
jesty's ministers.  I  am  confident  no  minister^  how  dear  so- 
ever, can" — 

Here  the  Speaker  started  up  from  the  chair,  and  suppos- 
ing that  Sir  John  Elliot  intended  to  censure  the  Duke  of 
Buckinghun,  he  said, ''  There  is  a  command  laid  upon  me 
to  interrupt  any  that  should  go  about  to  lay  an  aspersion 
upon  the  ministers  of  state."  A  deep  silence  followed  ;— 
the  Speaker  desired  leave  to  go  forth  for  half  an  hour ;  and 
the  house  ordered  that  he  might  go  forth,  if  he  pleased. 

The  house,  in  his  absence,  resolved  itself  into  committee^ 
The  first  member  who  spoke  was  in  consternation ;  he  said, 
"  That  for  the  speaker  to  desire  to  leave  the  house  in  such  a 
^  Farliamentaiy  Historjr,  vol  viii.  pp.  150-190. 
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numner  was  never  heard  of  before,  and  he  feared  would  be 
ominous."  The  next  said  there  were  two  ways  of  proceed- 
ing: to  go  to  the  lords,  or  to  the  king.  He  thought, ''  the 
latter  our  proper  course,  as  it  doth  concern  our  liberties ; 
and  let  us  not  fear  to  make  a  remonstrance  of  our  rights." 
Sir  Edward  CJoke,  after  quoting  several  ancient  instances 
of  the  interference  of  parliament  with  kings'  ministers, 
nid,  **  I  think  the  Duke  of  Buckingham  is  the  cause  of  all 
oar  miseries,  and,  till  the  king  be  informed  thereof,  we  shall 
nerer  go  out  with  honour,  or  sit  with  honour  here.  As  for 
gomg  to  the  lords,  that  is  not  via  regia  ;  our  liberties  are 
DOW  impeached ;  we  are  deeply  concerned.  It  is  not  via  re- 
Sia,  for  the  lords  are  not  participant  in  our  liberties.  It  is 
not  the  king,  but  the  duke  that  saith, '  We  require  you  not 
to  meddle  with  state  government,  or  the  ministers  thereof.'  " 
Sereral  members  attributed  these  evils  to  the  prevalence  and 
permission  allowed  to  popery,  and  '*  because  those  that  use 
the  king's  power  seek  an  utter  subversion  of  our  religion." 
Another  said,  *'  It  is  not  the  Duke  of  Buckingham  alone 
that  is  the  cause  of  the  evils,  but  there  are  other  great  per- 
sons worthy  of  blame ;"  to  which  it  was  replied,  "  Take 
away  the  great  one,  and  the  rest  will  vanish."  Many  found 
excuse  for  the  king,  saying,  "  It  is  not  King  Charles  coun- 
selling himself,  but  ill  counsel  followed  that  is  given  him  by 
ill  counsellors."  The  house  was  preparing  to  put  the  ques- 
tion, "  That  the  Duke  of  Buckingham  shall  be  instanced  to 
he  the  chief  and  principal  cause  of  all  their  evils,"  when  the 
Speaker  returned  with  a  message  from  the  king,  to  whom 
he  went  when  he  left  the  chair, — "  That  his  majesty  com- 
DMinds,  for  the  present,  they  adjourn  the  house  till  tomor- 
row morning,  and  all  committees  cease  in  the  meantime," 
—and  the  Speaker  adjourned  the  house  accordingly.^ 

The  king  did  not  maintain  the  absolute  position  which 
had  produced  this  scene.  He  sent,  on  the  6th  of  June,  a  mes- 
sage to  the  commons,  that  he  had  no  meaning  of  barring 
them  of  their  just  right,  but  only  to  avoid  all  scandals  on  his 

'  Paorliamentary  History,  toI.  viii,  pp.  190-196. 
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past  connsel  and  actions ;  and  that  his  ministers  might  not 
be,  nor  himself,  under  their  names,  taxed  for  their  counflel 
to  him.  The  Speaker  confessed  that,  when  he  left  the  house 
with  its  permission,  he  went  to  the  king ;  and  he  confirmed 
the  latter  message,  stating,  that,  ^  It  bars  yon  not  of  yoiiE 
right  in  matter ;  naj,  not  in  manner.'*  The  commons,  for  tiie 
present,  accepted  the  explanation  as  satisfactory. 

The  commons  had  now  leisiu*e  to  consider  the  kijag'f 
erasiye  answer  to  the  Petition  of  Bight.  At  a  conference 
with  the  lords,  held  on  the  7th  of  June,  hoik  houses  agreed 
to  address  the  king,  'Hhat  he  would  please  to  gire  a  dear 
and  satis&ctory  answer,  in  full  parliament,  to  the  petition." 
The  message  haying  been  communicated  to  the  king,  he  s^ 
pointed  that  day,  at  four  in  the  afternoon,  when  he  came  to 
the  house  of  lords ;  and  tiie  Speaker,  with  the  commons,  be> 
ing  in  att^idance,  the  king  commanded  the  clerk  of  the 
parliament  to  cut  out  his  former  answer  entered  in  the 
journal,  and  he,  at  the  same  time,  gave  him  another.  After 
a  speech  from  the  lord  keeper,  requesting  a  more  dear  sig- 
nification of  the  royal  assent,  the  king  made  a  short  speech, 
defending  his  former  ass^it  as  sufficient,  but  concluding  with, 
^  Eead  your  petition,  and  you  shall  have  an  answer  that  I  am 
sure  will  please  you."  The  petition  having  been  read,  the 
clerk  gave  the  king's  assent, — "  Soit  droit  fwt  comme  il  est 
d6sir6," — "  Let  right  be  done  as  is  desired," — and  the  peti- 
tion then  became,  in  form  and  substance,  an  act  of  parliam^t. 

It  is  recorded  in  the  lords'  journals  that,  at  the  oonda- 
sion  of  the  business,  the  commons  gave  a  great  ahd  joyfid 
applause ;  and  other  authorities  mention  that  they  returned 
to  their  house  with  unspeakable  joy,  and  resolved  so  to  pro- 
ceed as  to  express  their  thankfulness.  The  king  added  to 
the  general  satisfiEtction,  by  sending  a  message  to  the  com- 
mons,-^in  anticipation  of  a  request  they  were  about  to 
make, — consenting  that  the  petition,  and  his  answer,  should 
be  recorded  in  the  courts  of  Westminster,  as  well  as  the 
houses  of  parliament. 

The  commons  gave  proof  of  the  conciliatory  effect  of  these 
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proeeediogs  by  passing  a  tnll  granting  fiye  subsidies  to  the 
king.  Sir  Edward  Coke  carried  it  to  the  lords,  accompanied 
\jj  almost  the  whole  boose.  The  lords  took  exception  to 
the  fiimi  of  the  bill,  that  the  commons  alone  were  named  in 
the  preamble.  SeTeral  conferences  took  place,  but  the  com- 
mons evaded  any  alteration ;  and  from  this  time  settled  the 
custom  of  making  money-bills,  in  form  as  well  as  procedure, 
I  grant  from  ibe  commons  alone. 

The  king  had  announced  his  intention  to  prorogue  the 
pvliament  on  an  early  day,  and  several  important  affairs 
were  brought  under  consideration  in  the  interval,  which  re- 
quire our  notice. 

The  impeachment  of  Dr.  Mainwaring  was  brought  to  a 
eondnsion  by  the  lords,  who  passed  sent^ice  upon  him, — 
that  he  should  be  imprisoned  during  the  pleasure  of  the 
house,  be  fined  £1,000  to  the  king,  should  make  submission 
at  the  bar  of  both  houses,  that  he  should  be  suspended  for 
tlffee  jears  fix>m  the  ministry,  should  be  disabled  from  ever 
pleaching  at  court,  or  holding  any  ecclesiastical  dignity  or 
seeokr  office,  and  tiiat  all  the  offending  books  should  be 
called  in  by  proclamation  and  burnt.  He  acknowledged 
his  fault,  and  made  submission  on  his  knees,  at  the  bar  of 
the  commons,  being  led  into  the  house  by  the  warden  of 
the  Fleet  Prison,  to  which  he  was  committed.* 

The  commons  complained  of  a  commission  of  excise  which 
the  king  had  issued,  appointing  thirty-three  of  his  counsel- 
loB  to  advise  him  how  to  raise  money  for  the  war, — "  the 
same  to  be  done  by  impositions  or  otherwise,  as  in  your 
wiadoms  and  best  judgments  ye  shall  find  to  be  most  con- 
venient in  a  case  of  this  inevitable  necessity,  wherein  form 
cod  circumstance  must  be  dispensed  with,  rather  than  the 
subatimce  be  lost  or  hazarded."^  After  a  conference  with 
the  commons,  the  lords  appointed  a  special  committee  to 
draw  up  a  message  to  advise  the  king  to  cancel  the  commis- 
»km.    The  commons  sent  to  the  lord  keeper  for  the  com- 

*  Puiiamentarf  History,  toL  viii.  p.  211. 
'  See  Ck>iiuni88k>ii^  ParliAmantaiy  History,  vol.  riii.  p.  214. 
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mission,  which  was  sent,  and  read  to  the  house.  This  busi- 
ness terminated  in  the  lord-president  of  the  council  acquaint- 
ing the  lords  that  the  king  had  caused  the  commission  to  be 
cancelled  in  his  presence.  His  lordship  showed  the  cancelled 
commission  to  the  house,  and  it  was  sent,  with  a  message, 
to  the  commons  for  their  inspection. 

The  commons  resumed  the  debate,  which  had  been  mte^ 
rupted  by  the  king's  message,  to  declare  the  Duke  of  Buck- 
ngham  the  cause  of  the  evils  and  grievances  of  the  nation. 
1 1  terminated  in  a  remonstrance,  which  the  commons  drew 
up,  to  be  delivered  to  the  king.  It  expressed  "  their  fear  of 
the  subversion  of  religion,  through  the  increase  of  papists, 
and  the  daily  growth  and  spreading  of  the  faction  of  the 
Arminians, — a  cunning  way  to  bring  in  popery, — and  much 
favoured,  even  by  the  clergy  near  to  your  majesty,  especiallj 
Dr.  Neile,  Bishop  of  "Winchester,  and  Dr.  Land,  Bishop  of 
Bath  and  Wells,  who  are  justly  suspected  to  be  unsound  in 
their  opinions  that  way.'*  They  then  go  through,  in  detail, 
all  the  disasters  of  the  war,  refer  to  the  impoverished  state 
of  the  nation,  the  not  guarding  the  narrow  seas,  whereby 
the  trade  of  the  kingdom,  the  shipping  and  mariners,  will  be 
utterly  lost ;  and  they  conclude  with  the  resolution,  that  "the 
principal  cause  of  which  evils  and  dangers  we  conceive  to 
be  the  excessive  power  of  the  Duke  of  Buckingham,  and 
the  abuse  of  that  power.  And  we  humbly  submit  to  your 
majesty's  wisdom,  whether  it  be  safe  for  yourself  or  your 
kingdoms,  that  so  great  power  as  rests  in  him  by  sea  and 
land,  should  be  in  the  hands  of  any  one  subject  whatever." 

A  message  was  sent  to  the  king,  desiring  access  to  his 
person,  with  the  remonstrance,  and  the  Speaker  was  ap- 
pointed to  deliver  it.  He  desired  to  be  excused,  but  the 
house  obliged  him  to  comply,  and  the  remonstrance  was  de- 
livered.* 

The  king  had  announced,  in  order  to  hasten  the  despatcli 
of  business,  that  parliament  would  be  prorogued  on  the  26tli 
of  June.     Tonnage  and  poundage  had  not  yet  been  granted 
*  Parliamentaiy  History,  toL  viiL  p.  219. 
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to  bim,  although  he  appears  to  have  expected  that  an  act, 
granting  the  duties  for  his  life,  would  follow  his  assent  to 
the  Petition  of  Bight.  The  commons,  however,  proceeded 
to  prepare  a  "  remonstrance,"  to  explain  why  the  duties  had 
not  been  granted  to  him  before ;  and  why  it  was  necessary 
still  to  postpone  the  grant.  They  desired  a  previous  admis- 
sion from  the  king,  that  the  duties  were  not  leviable  by 
yirtue  of  his  prerogative,  but  of  the  voluntary  grant  of  par- 
liament ;  aad  they  attributed  to  the  illegal  conduct  of  King 
James,  in  raising  the  duties  above  the  legal  rates,  and  to 
Charles's  collection  of  the  same  illegal  rates,  the  delay  which 
had  occurred.  They  declared  that  the  collection  of  the  du- 
ties by  Charles,  without  the  authority  of  parliament,  was  a 
fundamental  breach  of  the  liberties  of  the  kingdom,  and 
contrary  to  his  answer  to  the  Petition  of  Bight ;  and  they 
besought  him  to  forbear  further  receiving  them,  and  not  to 
take  it  in  ill  part  from  those  of  his  subjects  who  should 
refuse  to  make  payment  without  warrant  of  law.' 

The  king  being  informed  of  these  proceedings,  and  alarmed 
for  his  tonnage  and  poundage,  hurried  to  the  house  of  lords, 
on  the  day  fixed  for  the  prorogation,  several  hours  earlier 
than  he  was  expected,  and  prevented  the  presentation  of  the 
remonstrance  by  proroguing  the  parliament.  In  his  speech 
he  said,  ''  It  may  seem  strange  that  I  come  so  suddenly  to 
end  this  session,  therefore  I  will  tell  you  the  cause,  though 
I  owe  the  account  of  my  actions  to  God  alone.  A  while  ago, 
the  house  of  commons  gave  me  a  remonstrance, — ^how  accept- 
able every  man  may  judge.  Now  I  am  well  informed  that  a 
second  remonstrance  is  preparing  for  me,  to  take  away  the 
profit  of  my  tonnage  and  poundage,  by  alleging  that  I  have 
given  away  my  right  thereto,  by  my  answer  to  your  peti- 
tion. This  is  so  prejudicial  to  me,  that  I  am  forced  to  end 
this  session  some  few  hours  before  I  meant,  being  not  wil- 
ling to  receive  any  more  remonstrances,  to  which  I  must 
give  a  harsh  answer.  To  prevent  false  constructions  of 
what  I  have  granted  in  your  petition,  I  declare  that  I  have 
*  Farliamontary  History,  vol.  viii.  p.  237. 
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granted  no  new,  but  only  confirmed  tlie  ancient  liberties  of 
mj  subjects.  .  . .  But,  as  for  tonnage  and  poundage,  it  is  a 
tbing  I  cannot  want,  and  was  never  intended  bj  jou  to  ask, 
nor  meant  by  me,  I  am  emre,  to  grant." 

Tbe  speecb  was  ordered  by  tbe  king  to  be  entered  on  the 
commons'  journals.  The  Bill  of  Subsidy  was  presented  by 
tbe  Speaker,  with  tbe  remark  "  that  it  was  the  greatest  gift 
that  eyer  was  given  in  so  short  a  time."  The  royal  assent 
was  given  to  that  and  some  other  bills,  and  the  parliament 
was  prorogued  to  the  20th  of  October.* 

If  we  should  be  inclined  to  deem  it  hard  measure  dealt 
to  Charles  by  the  oonomons,  to  postpone  the  grant  of  ton- 
nage and  poundage,  and  to  hold  him  bound  by  his  assent  to 
the  Petition  of  Bight  to  discontinue  the  levying  of  it  until 
granted,  we  must  not  overlook  the  fact  that  the  Petition  of 
Eight  was  merely  declaratory  of  the  ancient  laws  at  tbe 
time  existing  and  in  force,  and  that  it  did  not  take  away  tbe 
true  legal  prerogative  of  the  crown.  The  assent  given  to 
it  by  the  king  with  such  marked  deliberation  was  bindmg 
upon  him,  even  on  the  principles  of  divine  right ;  and  Charles 
would  have  best  secured  his  own  happiness,  as  well  as  the 
love  and  content  of  his  people,  if  he  had  resolved  to  adhere 
to  the  principle  of  the  law,  and  had  shaped  his  general 
policy  in  unison  with  it.  But  when  he  had  prorogued  the 
parliament,  he  took  various  steps  in  opposition  even  to  bis 
own  construction  of  the  law,  and  which  widened  the  breach 
between  him  and  the  commons.^ 

He  complied  with  the  sentence  of  the  house  of  lords 

*  Parliamentary  History,  vol.  viii.  p.  241.  "  Thus  ended  this  erentful 
session,  one  of  the  most  memorable  in  history.  The  patriots  may  bare 
been  occasionally  intemperate  in  their  warmth,  and  extravagant  in  their 
predictions ;  but  their  labours  have  entitled  them  to  the  gratitude  <j( 
posterity."  (Dr.  Lingard's  History  of  England,  vol.  vii,  p.  334.) 

2  "  By  ratifying  that  law,  Charles  bound  himself  never  again  to  raise 
money  without  the  consent  of  the  houses ;  never  again  to  imprison  any 
person,  except  in  due  course  of  law ;  and  never  again  to  subject  his 
people  to  the  jurisdiction  of  courts-martial."  (Macaulay's  History  of 
England,  vol.  L  p.  84.) 
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agnnst  Mainwaring,  bo  far  as  to  issue  a  proeUmation  to 
call  in  the  sermons;  but  he  pardoned  him,  remitted  his 
fines,  and  gave  him  an  additional  living;  and  some  time 
afterwards  he  raised  him  to  a  bishopric.  He  also  pardoned 
Dr.  Montsgo,  another  clergyman  who  had  been  censured  by 
pariisnent ;  and  Dr.  Laud  was  translated  from  St.  David's  to 
London.  On  the  other  hand,  one  of  the  great  differences 
between  him  and  the  commons  was  removed.  The  Duke  of 
Bacldngham  was  assassinated  at  Portsmouth,  bj  one  Felton, 
an  officer,  who,  previously  to  the  assassination,  sewed  a  paper 
within  his  hat,  avowing  that  it  was  the  parliament's  remon- 
•tranee  against  the  duke  that  had  induced  him  to  take  him 
off  as  an  enemy  to  the  country.  Buckingham  was  at  the 
time  engaged  at  Portsmouth  in  preparing  a  new  expedition 
for  the  relief  of  the  Protestants  of  Bochelle.  In  consequence 
of  hia  death,  the  expedition  was  conunitted  to  the  conduct  of 
the  Earl  of  Lindsay.  But  it  ended  as  unfortunately  as  the 
former  expedition  conducted  by  Buckingham.  It  was  forced 
to  surrender  to  the  Catholic  troops  of  Louis  XIIL,  who  en- 
tered the  town  on  the  I8th  of  October,  and  compelled  the 
Protestants  to  submission. 

Parliament  was  again  prorogued  from  the  20th  of  October 
to  the  20th  of  January,  on  which  day  it  assembled,  and  the 
commons  immediately  reconstituted  committees  for  pri- 
vfleges,  religion,  courts  of  justice,  grievances,  and  trade.  A 
case  of  extraordbary  meanness  on  the  part  of  the  crown,  was 
communicated  to  the  house  of  commons  by  Sir  John  Elliot ; 
—that  the  Petition  of  Bight  had  been  printed  by  the  go- 
remment  for  circulation  amongst  the  people,  with  the  first 
and  repudiated  answer  appended  to  it,  instead  of  the  substi- 
tuted legal  answer.  Mr.  Selden  reminded  the  house  how 
ike  Petition  of  Bight  had  been  violated  since  their  last 
meeting, — that  the  goods  of  Mr.  Belles,  a  member  of  the 
boose,  had  been  seized  by  the  crown  for  the  duties  of  ton- 
nage; and  that  the  court  of  exchequer  had  made  an  order 
commanding  the  sherifi'  not  to  execute  a  writ  of  replevin, 
issued  with  the  view  of  trying  the  legality  of  the  seizure, 
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and  restoring  the  goods  in  the  meantime.  He  also  referred 
with  indignation  to  the  case  of  Mr.  Frjnne,  who  had  been 
deprived  of  his  ears  by  sentence  of  the  star-chamber. 

The  commons  proceeded  to  examine  into  the  cirearo- 
stances  of  the  printing  of  the  Petition  of  Sight.  It  was 
found  that  the  king's  printers  had  been  furnished  hj  the 
clerk  of  the  house  of  lords  with  the  original  Petition  of 
Bight,  with  the  king's  second  and  legal  answer  to  it ;  and 
that  during  the  sitting  of  parliament  they  had  printed  about 
1,600  copies,  of  which  few  were  circulated ; — that  on  the  day 
after  the  session  was  ended,  the  attorney-general  sent  for 
the  printer  to  his  chambers,  and  told  him,  as  by  his  majesty's 
own  command,  that  these  should  not  be  published,  and  that 
he  must  print  the  petition  with  the  Jirst  answer.  For  that 
purpose  the  Lord  Privy  Seal  and  Mr.  Attorney  delivered  the 
printer  the  necessary  papers,  with  a  command  indorsed  to 
print  them.^  It  seems  unaccountable  that  an  artifice  in 
itself  so  mean,  and  certain  of  speedy  exposure,  should  have 
been  resorted  to. 

The  house  entered  upon  the  complaint  of  Mr.  Bollea,  ol 
the  seizure  of  his  goods  for  tonnage.  Before  the  debate  had 
proceeded  far,  a  message  was  received  from  the  king  that 
he  would  speak  with  both  houses  on  the  following  day  (the 
23rd  of  January),  in  the  banqueting-house  at  Whitehall 
The  king  there  addressed  them  as  follows: — "The  com- 
plaint,'' said  the  king,  "is  for  staying  of  men's  goods  that 
deny  tonnage  and  poundage.  This  may  have  an  easy  and 
short  conclusion  if  my  words  and  actions  be  rightly  under- 
stood ;  for,  by  passing  the  bill  as  my  ancestors  have  had  it, 
my  past  actions  will  be  concluded,  and  my  future  proceedings 
authorized;  which  certainly  would  not  have  been  strucken 
upon  if  men  had  not  imagined  that  I  had  taken  those  duties 
as  appertaining  to  my  hereditary  prerogative,  in  which  thej 
are  much  deceived ;  for  it  ever  was,  and  still  is  my  meaning, 
by  the  gift  of  my  people  to  enjoy  it ;  and  my  intention,  in 
my  speech  at  the  end  of  the  last  session,  was  not  to  chal- 
1  Parliamentary  History,  toL  yiii.  pp.  246-256. 
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lenge  tonnage  and  poundage  as  of  right,  but  de  hene  ease 
(provisionally);  showing  you  the  necessity,  not  the  right, 
by  which  I  was  to  take  it,  until  you  had  granted  it  to  me ; 
assuring  myself,  according  to  your  general  professions,  that 
you  wanted  time,  and  not  goodwill,  to  give  it  me.  Where- 
fore, having  now  opportunity,  I  expect  that  without  loss  of 
time  you  make  good  your  former  professions;  and  so,  by 
passing  the  bill,  put  an  end  to  all  questions  arising  upon 
this  subject,  especially  since  I  have  removed  the  only  scruple 
that  can  trouble  you  on  this  business."  ^ 

It  was  now  evident  that  the  king  was  prepared  to  relin- 
quish his  claim  of  hereditary  right  to  tonnage  and  poundage 
if  he  could  obtain  a  parliamentary  grant ;  and  although  he 
professed  to  have  made  a  similar  announcement  in  his  speech 
at  the  end  of  last  session,  nothing  could  be  more  opposite 
than  the  speeches  when  compared.  This  speech  was  fol- 
lowed by  a  bill,  which  Mr.  Secretary  Cooke  brought  in  for  a 
grant  of  tonnage  and  poundage,  and  which  he  endeavoured 
to  induce  the  house  to  take  into  consideration.  But  they 
gave  priority  to  "God*s  business,"  and  the  necessity  of  sup- 
pressing Popery  and  Arminianism ;  the  professors  of  the 
former  being  the  open  enemies,  of  the  latter  the  subtle  and 
dangerous  underminers  of  the  true  religion  established  in 
the  realm.  The  king  pressed  for  priority  of  tonnage  and 
poundage,  in  successive  messages,  again  saying : — "  I  do  not 
so  much  desire  it  of  greediness  of  the  thing,  being  persuaded 
that  you  will  make  no  great  stop  ld  it,  when  you  once  take 
it  in  hand,  as  out  of  a  desire  to  put  an  end  to  those  ques- 
tions that  do  daily  arise  between  me  and  some  of  my  sub- 
jects ;  thinking  it  a  strange  thing  if  you  should  give  ear  to 
those  "complaints,  and  not  to  take  the  sure  and  speedy  way 
to  decide  them."^ 

The  king  would  have  put  the  commons  completely  in  the 
wrong  by  these  fair  speeches  and  propositions  if  he  had  at 
the  same  time  abstained  from  enforcing  the  ungranted  duties. 
But  whilst  addressing  the  commons,  his  officers  were  at  the 

>  Parliamentary  History,  vol.  viii.  p.  256.     ^  Idem,  vol.  viii.  p.  277. 
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same  time  proceeding  against  some  of  the  members.  The 
house  was  irritated  by  an  announcement  from  Mr.  BoUes 
that  "  since  the  last  complaint  of  the  breach  of  the  libertiea 
of  the  house,  his  warehouse  was  locked  up  bj  one  Massey,  a 
pursuivant ;  and  that  yesterday  he  was  called  forth  &t)m  the 
committee  in  the  exchequer-chamber,  and  seryed  with  a  sub- 
poena to  appear  in  the  star-chamber."  Although  Mr.  Eolles 
announced  at  the  same  time  that  he  had  since  receiyed  t 
letter  from  Mr.  Attorney  that  it  was  a  mistake,  the  house 
would  not  receive  the  explanation.  "You  see,"  said  i 
member,  "  we  are  made  the  subject  of  scorn  and  contempt. 
I  conceive  this  to  be  a  bone  thrown  in  by  them  who  seek  to 
draw  a  doud  over  our  religion,  to  divert  or  interrupt  us  in 
preservation  of  it."  One  of  the  king's  ministers  assiured  the 
house  that  the  matter  proceeded  from  some  great  error — 
"  this  never  proceeded  from  the  king  or  council."  But  Mr. 
Selden  answered,  "  This  is  not  to  be  reckoned  as  an  error, 
for  questionless  this  is  purposely  to  affront  us,  and  our  own 
lenity  is  the  cause  of  this."  The  house  ordered  that  the 
messenger  who  served  the  subpoena  should  be  summoned  to 
attend  the  house,  and  it  appointed  a  committee  to  see  and 
examine  the  information  in  the  star-chamber,  and  to  ascer- 
tain by  whom  the  same  was  put  in.^ 

The  proceedings  of  the  committee  of  religion  we  have 
generally  passed  over,  but  we  must  notice  the  first  appear- 
ance on  the  scene  of  Oliver  Cromwell,  in  a  very  charac- 
teristic speech.  He  said,  that  he  heard  by  relation  from 
one  Dr.  Beard,  that  Dr.  Alabaster  had  preached  flat  popciy 
at  St.  Paul's  Cross  ;  and  that  the  Bishop  of  Winchester  (Dr. 
Neile)  commanded  him,  as  he  was  his  diocesan,  he  should 
preach  nothing  to  the  contrary.* 

The  house  took  very  decided  measures  in  opposition  to 
the  king's  proceedings  to  recover  tonnage  and  poundage 
from  the  merchants.  They  committed  the  sheriff  of  London 
to  the  Tower  for  "  variation  and  contradiction  in  his  exa- 
mination," which  was  declared  a  contempt  of  the  house ;  and 

^  Parliamentary  History,  voL  rm.  pp.  281-286.  »  Idem^  p.  289. 
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detained  him  there  three  days,  when  he  made  hia  gnbtnijwtiop 
on  his  knees  at  the  bar.  They  aent  a  message  to  the  eourt 
of  exchequer,  that  the  injonction  of  that  court  br  vhidi 
the  goods  had  been  stayed  for  duties,  was  founded  aa  a  false 
affidairit,  and  desired  that  the  court  wouhl  make  void  the 
<Bden  and  affidarits.  The  court  sent  an  answer  that  the 
owners  of  the  goods  endeavoured  to  take  their  goods  out  of 
the  king's  actual  possession  by  writs  of  replevin,  which  was 
no  lawful  action  or  course  in  the  king's  cause,  nor  agree- 
able to  his  prerogative;  therefine  the  court  stayed  those 
•nits,  but  did  also  declare  that  the  owners,  if  they  coo- 
ceired  themselves  wronged,  might  take  such  remedy  as  the 
law  allowed. 

Frustrated  in  their  attempt  on  the  court  of  exchequer, 
the  commons  proceeded  to  examine  the  customers  (custom- 
house officers)  as  to  their  knowledge  that  the  goods  they 
had  taken  from  Mr.  Bolles  belonged  to  a  parliament-man, 
with  the  view  of  founding  up<ni  it  a  breach  of  privilege. 
One  of  the  customers  admitted  that  he  knew  Mr.  Eolles  to 
be  a  parliament-man,  but  he  understood  that  the  privilege 
ext^ided  only  to  his  person,  and  not  to  his  goods.  They 
tU  justified  their  proceedings  on  the  warrant  of  the  king, 
which  reciting  ^  that  tonnage  and  poundage  is  a  principal 
revenue  of  our  crown,  and  hath  continued  for  many  ages," 
ord^ed  the  duties  to  be  levied  and  collected  as  in  the  time 
of  his  &ther,  and  that  the  lords  of  the  council  and  the 
treasurer  should  commit  to  prison  all  who  refused  to  pay, 
ontQ  they  conformed  themselves.  The  house  entered  into 
t  longjiebate  on  the  question  of  privilege,  in  which  doubt 
WIS  raised  whether  it  existed  during  prorogation.  The 
grand  committee  reported  that  a  member  of  the  house  ought 
to  have  privilege  of  person  and  goods :  they  did  not  decide 
whether  it  was  superseded  by  the  king's  warrant,  but  added 
that  the  command  of  his  majesty  is  so  great  that  they  leave 
it  to  the  house. 

The  commons  adjourned  without  any  decision,  but  they 
met  on  the  25th  of  February,  when  another  seen©  of  interegt 
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and  excitement  was  presented.  The  house  proceeded  to 
consider  the  articles  to  be  insisted  and  agreed  upon  at  a 
Bub-commitee  for  religion.  The  debate  was  interrupted  by 
a  message  from  the  king,  which  the  speaker  announced, — 
commanding  him  to  adjourn  the  house  '*  until  Tuesday  come 
seven-night  following."  It  was  objected,  "that  it  was  not 
the  office  of  the  Speaker  to  deliyer  any  such  command ;  for 
the  adjournment  of  the  house  did  properlj  belong  unto 
themselves;  and  after  thej  had  settled  some  things  they 
thought  convenient  to  be  spoken  of,  they  would  satisfy  the 
king.  Sir  John  Elliot  offered  a  remonstrance  which  he  had 
prepared,  addressed  to  the  king,  beseeching  him  to  forbear 
any  further  recovery  of  tonnage  and  poundage ;  but  the 
Speaker  and  the  clerk  refused  to  read  it  to  the  house ;  and 
on  the  former  being  asked  to  put  the  question  to  the  house, 
whether  the  remonstrance  should  be  adopted,  the  Speaker 
said  "  he  was  commanded  otherwise  by  the  king."  "  If  you 
will  not  put  the  question  (said  Mr.  Selden)  which  we  com- 
mand you,  we  must  sit  still ;  and  so  we  shall  never  be  able 
to  do  anything.  We  sit  here  by  command  from  the  king, 
under  the  great  seal ;  and  as  for  you,  you  are  by  his  majesty 
sitting  in  his  royal  chair  before  both  houses,  appointed  our 
Speaker.  And  do  you  now  refuse  to  be  a  Spet^er  ?"  The 
Speaker  justified  his  refusal  by  an  express  command  from 
the  king  to  rise  as  soon  as  he  had  delivered  his  message. 
He  rose  and  left  the  chair,  but  was  drawn  into  it  again  by 
Holies  and  Valentine  and  others  of  the  puritan  party,  who, 
after  a  struggle  with  the  court  party,  succeeded  in  main- 
taining him  there,  although  he  appealed  to  them  wi^h  abun- 
dance of  tears,  saying, "  I  will  not  say,  I  will  not ;  but,  I  dare 
not."  He  was  held  in  the  chair  amidst  the  scorn  and  deri- 
sion  of  the  puritan  members,  who,  foreseeing  that  a  dissolu- 
tion would  follow  this  outbreak,  passed  a  protestation,  has- 
tily prepared  by  Mr.  Holies,  in  the  following  words : — 

"  1.  Whoever  shall  bring  an  innovation  in  religion,  or  by 
favour  seek  to  extend  or  introduce  Popery,  or  Arminianism, 
or  other  opinions  disagreeing  from  the  true  and  orthodox 
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church,  shall  be  repoited  a  capital  enemy  to  this  kingdom 
and  commonwealth. 

"  2.  Whoeyer  shall  counsel  or  advise  the  taking  and  levy- 
ing of  the  subsidies  of  tonnage  and  poundage,  not  being 
granted  by  parliament ;  or  shall  be  an  actor  or  instrument 
therein,  shall  be  likewise  reported  an  innovator  on  the  go- 
vernment, and  a  capital  enemy  to  this  kingdom  and  com- 
monwealth. 

"  3.  If  any  merchant,  or  other  person  whatsoever,  shall 
voluntarily  yield  or  pay  the  said  subsidies  of  tonnage  and 
poundage,  not  being  granted  by  parliament ;  he  shall,  like- 
wise, be  reputed  a  betrayer  of  the  liberty  of  England,  and 
an  enemy  to  the  same." 

When  the  protestation  had  been  read  and  agreed  to,  the 
house  rose,  having  protracted  their  sitting  about  two  hours. 
In  the  meantime  the  kiog,  hearing  that  their  sitting  was 
continued  in  disregard  of  his  command  for  adjournment, 
endeavoured  to  remove  them.  He  first  sent  a  messenger 
for  the  Serjeant  with  his  mace, — that  by  removing  it  from 
the  table  an  end  might  be  put  to  the  sitting.  But  the  Ser- 
jeant was  detained,  and  the  key  of  the  door  taken  from  him, 
and  given  to  a  member  to  keep.  The  king  next  sent  the 
usher  of  the  black  rod,  as  for  a  dissolution ;  but  being  in- 
formed that  neither  the  usher  nor  his  message  would  be 
received,  he  became  enraged,  and  sent  the  captain  of  the 
pensioners,  vrith  his  guard,  with  orders  to  force  open  the 
door.  But  before  that  extreme  step  could  be  taken,  the 
house  had  risen  and  adjourned  to  the  10th  of  March.^ 

The  king  was  now  roused  to  violent  action  :  he  published 
a  proclamation,  signifying  his  intention  to  dissolve  the  par- 
liament, on  account  of  the  disobedient  and  seditious  car- 
riage of  iU-affected  persons  of  the  house  of  commons ;  and 
he  entered  upon  a  course  of  relentless  persecution  of  the 
unfortunate  patriots.  "Without  waiting  for  the  actual  disso- 
lution. Sir  John  Elliot,  Selden,  Holies,  Stodart,  Hayman, 

*  Parliamentary  History,  vol.  viii.  p.  880.  Lingard's  History  of  Eng- 
land, voL  vii.  p,  847. 
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CoritoD,  Ijong,  Valentine,  and  Stroud,  were  summoned  be- 
fore the  privy  council ;  and  after  having  been  questioned  as 
to  the  parts  they  had  respectively  taken  in  preventing  the 
Speaker  adjourning  the  house,  according  to  the  king's  com- 
mand, they  were  committed  to  prison.  The  king's  speedi, 
when  dissolving  the  parliament,  manifested  his  anger  and  in- 
temperance. He  addressed  the  lords  only,  although  many  ci 
the  commons  were  at  the  bar.  He  never  came  there,  he  said, 
"  on  so  unpleasing  an  occasion,  it  being  for  the  dissolution 
of  the  parliament.  Many  may  wonder  why  I  did  not  rather 
choose  to  do  this  by  commission,  it  being  a  general  maxim 
of  kings  to  lay  harsh  commands  by  their  ministers,  them- 
selves only  executing  pleasing  things.  But  I  thought  it 
necessary  to  come  here  this  day  to  declare  to  you,  my  lords, 
and  all  the  world,  that  it  was  only  the  disobedient  carnage 
of  the  lower  house  that  hath  caused  this  dissolution  at  this 
time ;  and  that  you,  my  lords,  are  far  from  the  causers  of 
it.  Nor  do  I  lay  the  fault  equally  upon  all  the  lower  house ; 
for  as  I  know  there  are  many  dutiful  and  loytl  subjects 
there,  so  I  know  that  it  was  only  some  vipers  amongst  them 
that  had  cast  this  mist  of  difiTerence  before  their  eyes."  * 

This  was  the  third  parliament  that  the  king  bad  dis- 
solved in  anger  within  only  four  years.  We  may  not  heei- 
tate  to  consider  these  dissolutions  impolitic  and  abrupt,  if 
Clarendon,  the  historian  and  apologist  of  Charles,  baa  so 
viewed  them.  "  The  abrupt  and  unkind  breaking  off,"  sayi 
Lord  Clarendon,  "  the  two  first  parliaments,  was  wholly  im- 
puted to  the  Duke  of  Buckingham,  and  of  the  third,  prin- 
cipally to  the  Lord  Weston,  then  lord  high  treasurer  of 
England.  .  . .  No  man,"  he  observes,  "  can  show  me  a  sonioe 
from  whence  those  waters  of  bitterness,  afterwards  tasted, 
more  probably  flowed  than  from  these  unreasonable,  unskil- 
ful, and  precipitate  dissolutions,  in  which,  by  an  unjust 
survey  of  the  passion,  insolence,  and  ambition  of  particular 
persons,  the  court  measured  the  temper  and  affection  of  tbe 
country ;  and,  by  the  same  standard,  tbe  people  considered 
1  Parliamentary  History,  toI.  viii.  p.  333. 
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the  honour,  justice,  and  piety  of  the  court ;  and  so  usuaUy 
parted,  at  those  sad  seasons,  with  no  other  respect  and 
charity  one  towards  the  other,  than  accompanies  persons 
who  never  meant  to  meet  hut  in  their  own  defence.  In 
which  the  king  had  always  the  disadvantage  to  harhour 
persons  ahout  him,  who,  with  their  utmost  industry,  false 
information,  and  malice,  improved  the  faults  and  infirmities 
of  the  court  to  the  people ;  and,  again,  as  much  as  in  them 
lay,  rendered  the  people  siispected,  if  not  odious  to  the 
king."» 

^  darendon's  History  of  the  Bebellion,  roL  L  pp.  4,  5. 
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CHARLES  I. 
Fboh  the  DisBOLrxioN  OF  THE  Thibd  Pabluhtekt  of  Chablbs  T, 

AlO)  DTBINO  THE  INTEBVAL  OF  TWELVE  YeABS   WITHOUT  A  PaB- 

iiiament,  thbouqh  hi8  foubth  parliament,  akd  pabt  of  the 
Fifth  ob  Long  Pabllamekt,  to  the  Commencemekt  of  the 
CmL  Wab. 

Bojal  Proclamation  putting  down  Parliament. — Its  Effect. — ^Proceed- 
ings against  the  Members. — Some  of  the  Popular  Party  accept  Office. 
— The  King's  Proceedings  to  raise  Money. — Knighthood. — Ancient 
Forest  Laws. — Ship-money. — Nature  of  the  Writ*. — Judges*  Extra- 
judicial Opinion. — Hampden's  Besistance. — His  Case  argued,  and 
Judgment  against  him. — Exactions  of  the  Council  and  Star-chamber. 
— Disturbance  with  Scotland. — An  Army  marched  to  Scotland,  Nego- 
tiations, and  the  English  Army  disbanded. — King's  Necessities  oblige 
him  to  call  a  Parliament. — Fourth  Parliament,  1640. — Long  Parlia- 
ment.— The  Royal  Speech. — Committees  for  Gkieranoes  appointed. 
— Debate  on  Ghrievances. — Lords  punish  the  Clerk  of  the  Privy  Council. 
— Impeachment  of  Earl  of  Strafford. — Of  Sir  Francis  Windebankc. 
— Convocation  condenmed. — Ship-money. — Resolutions  condemning 
Ship-money. — Monopolists  expelled.  —  Impeachmenta.  —  Assistance 
voted  to  the  Scotch. — Petition  against  Bishops. — Royal  Speech. — Some 
Puritan  Leaders  accept  Office  under  the  King. — Rapid  Descent  of  Exe- 
cutive Power. — Judges'  Appointments  during  Gh>od  Behaviour. — Trien- 
nial Act  passed. — Act  for  Relief  of  the  Army. — The  Parliament  made 
Indissoluble. — Tonnage  and  Poundage  granted  for  Two  Months.— Acti 
abolishing  Star-chamber  and  High  Commission  Courts. — Royal  Speech. 
— Acts  abolishing  Ship-money. — For  Certainty  of  the  Forests. — Con- 
cerning Knighthood. — Effect  of  the  Legislation. — King's  Absence  in 
Scotland,  and  Popularity  on  his  Return. — The  Qrand  Remonstrance- 
Delivered  to  the  King. — Analysis  of  it. — Attempt  to  Estimate  it.— King 
charged  by  Parliament  with  Breach  of  Privilege. — Attempted  Seixureof 
the  five  Members.— Lord  Falkland  and  others  become  the  King's  Minis- 
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ten.— Chaige  againBt  the  fiye  Members. — The  Sergeant-at-Arms  de- 
maiuib  them. — King  goee  to  the  House  of  Commons  to  demand  them. 
—Voted  a  Breach  of  Privilege. — Pym's  Speech  in  Answer  to  the 
Charge. — The  King  pursues  the  Members  into  the  City. — The  King 
quits  London. — He  withdraws  his  Charge  -against  the  five  Members, 
and  tries  to  reconcile  Parliament. — Koyal  Assent  to  Bills  for  Tonnage 
and  Poundage. — For  removing  Temporal  Power  of  the  Clergy. — He 
refuses  Assent  to  Militia  Ordinances.— Repetition  of  the  Parliamentary 
Demands.— The  King's  Speech  on  EefusaL — Review  of  the  Impending 
Contest. — Civil  War  commenced. 

Chables  followed  up  the  dissolution  of  his  third  parlia- 
ment, by  pubUshing  a  declaration  of  the  causes  which  moved 
him  to  dissolve  it ;  and  shortly  afterwards,  by  a  proclama- 
tion of  unparalleled  daring,  in  which  he  asserted  absolute 
power  over  the  parliament  and  people.  Referring  to  ru- 
mours spread  by  ill-disposed  persons,  he  thought  it  expedi- 
ent to  make  known  his  royal  pleasure,  that  he  did  not  pur- 
pose to  overcharge  his  subjects  by  any  new  burden,  but  to 
tttigfy  himself  with  the  duties  received  by  his  father,  which 
be  neither  could  nor  would  dispense  with.  And  as  to  false 
rumours  that  he  was  ahout  again  to  call  a  parliament,  he 
iaid,  that  although  he  had  showed,  by  his  frequent  meet- 
ing with  his  people,  his  love  to  the  use  of  parliaments,  yet 
the  late  abuse  having,  for  the  present,  driven  him  out  of 
that  coarse,  he  should  account  it  presumption  for  any  to 
prescribe  any  time  to  him  for  parliaments :  the  calling,  con- 
tinuing, and  dissolving  them  being  always  in  the  king's  ovm 
power.  He  should  be  more  inclinable  to  meet  a  parliament 
again,  when  his  people  should  see  more  clearly  into  his  in- 
tents and  actions  ;  when  such  as  had  bred  this  interruption 
ahould  receive  their  condign  punishment;  and  those  that 
were  misled  by  them  and  such  ill  reports,  should  come  to  a 
better  understanding  of  him  and  themselves.^ 

Such  a  proclamation  could  only  have  been  issued  by  a 

king  conscious  of  his  power  and  resolved  to  use  it ;  and 

could  only  have  been  received  with  silent  acquiescence  by  a 

people  who  acknowledged  that  power  and  their  inability  to 

*  Piyliamentary  History,  voL  viii.  p.  391. 
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resist  it.  The  imprisoned  patriots,  who  had  led  the  house 
of  commons,  could  no  longer  stimulate  the  people  nor  resist 
the  royal  aggressions,  whilst  their  imprisonment  operated  as 
a  terror  to  those  who  were  inclined  to  foUow  a  patriotic 
course.  The  subservience  of  the  judges  prevented  any  hope 
of  stemming  the  king's  will  in  the  courts  of  law ;  and  the 
parliament, — the  only  arena  for  free  discussion, — waa  now 
denounced  as  a  guilty  institution,  not  to  be  called  together 
again  until  it  had  learnt  the  lesson  of  submission. 

The  proceedings  against  the  members  were  contmued 
with  great  oppression.  The  judges  were  questioned  bj  the 
attorney-general,  for  the  purpose  of  obtaining  their  private 
opinions  as  to  the  penal  liability  of  the  members  in  the 
courts  of  law,  for  their  conduct  in  the  house  of  commona. 
Informations  were  instituted  against  some  of  them  in  the 
star-chamber ;  and  against  Sir  John  Elliot,  Denzil  HoUea^ 
and  Benjamin  Valentine,  in  the  king's  bench.  Writs  of 
habeas  corpus  having  been  issued  to  bring  up  the  latter 
from  the  prison  of  the  king's  bench,  they  were,  by  the  king's 
order,  and  to  elude  the  judgment  of  the  court,  transferred  to 
the  Tower.  They  remained  there  through  the  long  vacation, 
tmtil  November ;  and  being  then  brought  up  to  the  king's 
bench,  the  judges,  having  previously  conferred  with  the  king^ 
pronounced  judgment  that  they  ought  to  be  bailed  upon 
giving  security  for  their  good  behaviour.  A  decision  so  ccoi- 
trary  to  the  spirit  and  purpose  of  the  writ  of  habeas  corpoa, 
and  which  implied  a  confession  of  culpability  without  trial, 
could  not  be  submitted  to ;  and  the  prisoners  demanded  to 
be  bailed  in  point  of  right,  and  if  not  of  right,  they  did  not 
demand  it.  They  were  remanded  to  the  Tower,  and  were 
required  to  plead  to  the  information.  They  demurred  to 
the  jurisdiction  of  the  court,  as  being  incompetent  to  try 
supposed  offences  done  in  parliament;  but  the  demurrer 
was  over-ruled,  and  the  prisoners  persisting  in  their  refusal 
to  plead,  sentence  was  pronounced  against  them.  They  were 
ordered  to  be  imprisoned  during  the  king's  pleasure;  and 
not  to  be  delivered  until  each  gave  security  for  his  good  be- 
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hariour  and  made  submission  and  acknowledgment  of  his 
offence.  Sir  John  Elliot,  inasmuch  aa  the  court  thought 
him  the  ringleader,  was  fined  £2,000;  Mr.  Holies,  1,000 
marks;  and  Mr.  Valentine,  £500.  These  patriotic  men 
preferred  imprisonment  to  the  dishonour  of  acknowledging 
their  conduct  in  parliament  to  be  an  ofience  against  the 
law ;  and  Sir  John  Elliot  died  in  prison.^ 

It  must  now  hare  appeared  hopeless  to  contend  against 
the  power  of  the  king ;  and  some,  whose  patriotism  seemed 
to  promise  no  reward,  were  gained  oyer  to  his  service,  and 
accepted,  office  under  him.  Sir  Dudley  Digges  was  made 
master  of  the  rolls,  Mr.  Noy,  attorney-general,  and  Mr. 
Littleton,  solicitor-general.  Sir  Thomas  Wentworth,  with 
the  allurement  of  a  peerage  and  the  presidentship  of  the 
council  in  the  north,  left  the  popular  party  and  became  one 
of  the  most  subservient  of  the  ministers  of  the  king.  But 
from  that  time  he  especially  was  pursued  by  the  implacable 
hatred  of  the  puritan  party. 

The  king  further  strengthened  his  position  by  making 
peace  with  France,  and  afterwards  with  Spain ;  and  Lord 
Clarendon  informs  us,  that  "  there  quickly  followed  so  ex- 
cellent a  composure  throughout  the  whole  kingdom,  that 
the  like  peace  and  plenty  and  universal  tranquillity,  for  ten 
years,  was  never  enjoyed  by  any  nation."  ^  But  all  the 
principles  of  the  constitution, — the  laws  relating  to  taxation, 
and  even  the  king's  proclamation  that  he  would  not  over- 
charge his  subjects  with  any  new  burdens, — were  disregarded. 
Tonnage  and  poundage  were  collected  by  order  of  the  king's 
council,  new  and  greater  impositions  were  laid  on  trade, 
obsolete  laws  were  revived  and  vigorously  executed.  The 
ancient  prerogative  enjoyed  by  the  crown  of  compelling  its 
tenants  in  capite  to  take  upon  them  the  order  of  knight- 
hood was  revived.  That  prerogative  had  been  restrained  by 
a  statute  of  Edward  11.,*  which  provided  that  persons  not 

'  Parliamentary  History,  vol.  viii.  pp.  872-389. 

'  Clarendon's  History,  vol.  i.  p.  67. 

'  1  Edward  II.,  stat.  1,  A  statute  for  Knights.    The  sum  was  pro- 
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having  £20  yearly  in  fee,  or  for  life,  or  who  were  under  age, 
or  who  held  their  lands  by  socage  or  burgage  tenure,  or 
who  were  in  holy  orders,  should  not  be  distrained  to  take 
knighthood;  and  in  cases  where  the  obligation  could  not 
legally  be  resisted,  the  parties  were  excused  if  of  great  age, 
or  if  suffering  from  bodily  injury  or  incurable  disease,  or 
if  burdened  by  the  charge  of  their  children,  or  by  suits, 
on  payment  of  a  reasonable  fine.  But  now,  proclamations 
were  made  in  every  county,  summoning  all  men  of  fuU  age, 
seised  of  lands  or  rents  of  the  annual  value  of  £40  or  more, 
not  being  knights,  to  appear  personally  in  the  king's  pre- 
sence, before  a  certain  day,  to  receive  the  order  and  dignity 
of  knighthood.  If  they  made  default,  process  by  distringas 
was  issued  against  them  out  of  the  court  of  exchequer,  and 
many  were  put  to  grievous  fines  and  vexations.  Thus  "  the 
king  received  a  vast  sum  of  money  from  persons  of  quality, 
or  of  any  reasonable  condition,  throughout  the  kingdom,  by 
this  expedient ;  which,  though  it  had  a  foundation  in  right, 
yet  in  the  circumstances  of  proceeding  was  very  grievous."* 
The  oppressions  of  the  old  forest  laws  were  revived.  The 
ancient  boundaries,  which  had  been  settled  by  perambula^ 
tions,  authorized  by  a  statute  of  Edward  III.,^  and  which, 
for  many  generations,  had  been  fixed  by  metes  and  bounds, 
were,  by  virtue  of  presentments  of  juries  under  the  influence 
of  the  king's  oflScers,  extended  beyond  the  ancient  limits  so 
as  to  include  contiguous  lands ;  and  thus  new  forests  were 
attempted  to  be  set  up  in  many  parts  of  the  kingdom.*  The 
law  that  no  length  of  prescription  or  occupation  could  be 

bably  raised  to  £40,  as  equivaleiit  to  the  £20  in  the  reign  of  Edward  II., 
when  the  statute  De  MQitibiis  passed.  Adam  Smith  states  that  "  the 
English  pound  sterling,  in  the  time  of  Edward  I.,  contained  a  pound, 
Tower  weight,  of  silver  of  a  known  fineness.**  (Wealth  of  Nations,  chap. 
47.)  But  whether,  when  the  feudal  system  was  established,  the  knightV 
fee  was  regulated  by  the  pecuniary  vaJue  of  the  land,  or  even  by  any  fixed 
rule  as  to  its  quantity  or  quality,  (see  antey  p.  25,)  no  certainty  aeems 
now  to  be  attainable. 

*  Clarendon's  History,  voL  i.  p.  67. 

*  1  Edward  III.,  cap.  1.  'See  preamble,  16  Car.  I.,  cap.  16. 
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pleaded  in  bar  to  the  right  of  the  crown,  prevented  the 
owners  of  the  land  adjoining  the  forests  from  having  the 
benefit  of  the  inference  of  right  derived  from  long  pos- 
session ;  and  the  crown  only  yielded  its  claim  in  considera- 
tion of  great  fines,  or  large  annual  rents.  "  This  burden," 
says  Lord  Clarendon,  "  lighted  most  upon  persons' of  quality 
and  honour,  who  thought  themselves  above  ordinary  impres- 
sions, and  were  therefore  likely  to  remember  it  with  more 
sharpness."  ^ 

But  the  most  memorable  of  these  unconstitutional  and 
oppressive  exactions  was  that  of  Shtp-monbt.  This  was 
the  invention  of  Noy,  who  had  seceded  from  the  popular 
party,  and  become  the  king's  attorney-general.  His  invesr 
tigations  into  old  records  led  to  the  discovery  that  in  ancient 
times,  when  danger  of  war  arose,  the  seaports  and  maritime 
counties  had  been  called  upon  to  furnish  ships  for  the  pro- 
tection of  the  kingdom ;  and  upon  that  basis  he  planned  an 
expedient  for  raising  a  large  and  permanent  revenue  for  the 
king.  The  first  attempt  was  made  in  August,  1634,  on  the 
citizens  of  London;  but  we  shall  pass  to  the  time  (May, 
1635)  when  the  scheme,  after  the  death  of  Noy,  was  extended 
by  Lord  Keeper  Finch  to  the  inland  as  well  as  the  maritime 
counties  of  England  and  Wales, — and  especially  to  that  in- 
stance which  has  rendered  the  name  of  Johk  Hampden  im- 
mortal in  the  annals  of  the  coimtry. 

By  the  plan  put  in  force,  writs  were  issued  under  the  great 
seal  to  the  sherifis  of  all  the  English  and  Welsh  counties, 
directing  that  each  county  should  provide  ships  of  various 
burden ;  but  which  in  the  instance  of  the  county  of  Backs, 
in  which  Hampden  resided,  was  a  ship  of  war  of  450  tons, 
with  180  men,  guns,  gunpowder,  double  tackling,  victuals, 
and  all  other  things  necessary.  It  was  ordered  that  she 
should  be  brought  to  Portsmouth  on  a  day  named;  and, 
from  that  time,  that  the  county  should  furnish  also  victuals, 

*  Clarendon's  History,  vol.  i.  p.  68.  See  Hallam*8  Constitutional  His- 
tory, Tol.  i.  p.  422,  for  a  statement  of  some  of  the  fines.  Three  are 
mentioned  of  £20,000,  £19,000,  and  £12,000. 
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marinera'  wages,  and  aU  other  necessaries  for  twenty-six 
weeks.  Bnt  as  it  was  never  intended  that  an  actual  ship 
should  be  provided,  the  sheriff  was  further  commanded,  with 
the  aid  of  the  majors  and  bailiffs  of  the  several  dities  and 
boroughs  within  hia  county,  to  assess  the  requisite  monej 
on  the  several  boroughs  and  freeholders  of  the  county ;  and 
to  return  the  assessment,  with  the  names  of  the  perBons 
charged,  in  a  schedule  to  the  writ.  If  payment  were  not 
voluntarily  made  by  the  party  assessed,  compulsory  process 
was  to  be  issued  to  enforce  it. 

The  levy,  however  obnoidous,  had  been  continued  annu- 
ally, for  four  years,  producing  a  revenue  of  £200,000  a  year, 
when  public  opinion  set  strongly  against  its  legality.     An 
attempt  was  made  to  fortify  it  by  the  opinions  of  the  judges. 
They  were  summoned  to  the  star-chamber  in  March,  1636, 
where  a  case  and  question  were  put  into  their  hands,  signed 
by  the  king,  and  enclosed  in  a  regal  letter.  The  judges  gave 
their  unanimous  opinion  in  affirmation  of  the  question  put 
to  them, — that  "  when  the  good  and  safety  of  the  kingdom 
in  general  is  concerned  and  the  whole  kingdom  in  danger, 
your  majesty  may  by  writ,  luider  the  great  seal  of  England, 
command  all  your  subjects,  at  their  charge,  to  provide  and 
furnish  such  number  of  ships,  with  men,  munition,  and  vic- 
tuals, and  for  such  time  aa  you  shall  think  fit,  for  the  defence 
and  safeguard  of  the  kingdom  from  such  danger  and  peril ; 
and  that  by  law  you  may  compel  the  doing  thereof,  in  ease 
of  refusal  or  refractoriness.   And  we  are  also  of  opinion  that 
your  m^e^  is  the  eok  judge  both  of  the  danger,  and  when 
and  how  the  same  is  to  be  prevented  and  Avoided.**^    This 
opinion  became  celebrated  as  an  "extra-judicial  opinion;" 
and  Lord  Keeper  !Finch  signified  the  king's  command  that 
it  should  be  entered  in  all  the  courts  of  Westminster,  and 
that  the  judges  should  publish  it  through  aU  their  circuits ; 
and  he  inflicted  the  keenest  rebuke  of  the  baseness  and  sub- 
serviency of  the  judges,  by  congratulating  them  that  the  king 
had  descended  to  communicate  with  them.^ 
'  Clarendon's  History,  vol.  L  p.  68.  '  State  Trials,  toL  iii* 
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Tbe  fang  and  his  miniBters,  ii&ying  secured  the  judges, 
eonld  proceed  with  confideoce  to  put  down  opposition.  Writs 
of  scire  facias  were  issued  against  the  defaulters  in  the  county 
of  Bucks,  requiring  them  to  pay  the  money,  or  to  appear  in 
court  and  show  cause  agaiost  the  demand ;  and  the  sheriff 
ntomed  ^  that  he  had  made  it  known  (^[iiod  seiri  fecit)  to 
John  Hampden,  Esq.,  who  was  assessed  at  twenty  shillings, 
and  he  hath  not  paid  it."  ^ 

Hataipden  justified  his  refusal  of  payment,  and  raised  the 
qnestion  of  the  right  of  the  crown  by  a  demurrer  to  the  writ 
of  scire  fiMnas, — which  put  at  issue  the  law  the  writ  was 
imied  to  enforce.  The  case  was  argued  before  the  twelve 
judges  in  the  court  of  exchequer-chamber,  in  April,  1638. 
The  argtcment  occupied  twelve  days ;  all  the  old  laws  and 
nitiiorities  were  cited  which  showed  that  the  subject  could 
Qot  be  taxed  without  the  consent  of  parliament,  and 
finiBy  the  confirmation  of  those  laws  by  the  Petition  of 
Kght.  But  a  majority  of  the  judges,  four  dissenting,  pro- 
nounced judgment  in  favour  of  the  crown,--that  the  writs 
were  sufficient  in  law  to  charge  Mr.  Hampden  with  the 
twenty  shillings  assessed  upon  him.' 

Ve  may  resort  to  the  *  History  of  the  Eebellion,'  without 
danger  of  being  accused  of  misrepresentation  of  Charles, 
for  an  account  of  various  other  means  by  which  money  was 
nised  by  the  council  and  star-chamber,  where  Archbishop 
Laod's  counsels  prevailed.  "  For  the  better  support,"  says 
Lord  Clarendon, "  of  these  extraordinary  ways,  and  to  protect 
As  ngents  and  instruments  irho  must  be  employed  in  them, 
^  to  discountenance  and  suppress  all  bold  inquiries  and 
oi^xners,  the  council-table  and  star-chamber  enlarge  their 
jorisdictions  to  a  vast  extent ;  '  holding  (as  Thucydides  said 
of  the  Athenians)  for  honourable,  that  which  pleased ;  and 
for  just,  that  which  profited;'  and  being  the  same  persons 
in  several  rooms,  grew  both  courts  of  law  to  determine  right, 
•nd  courts  of  revenue  to  bring  money  into  the  treasury ; 
the  council-table  by  proclamations  enjoining  to  the  people 
'  State  XriaUjToi  iii  '  Idem^ 
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what  was  not  enjoined  hy  the  law,  and  prohibiting  that 
which  was  not  prohibited ;  and  the  star-chamber  censuring 
the  breach  and  disobedience  to  those  proclamations  by  retj 
great  fines  and  imprisonment ;  so  that  any  disrespect  to  anj 
acts  of  state,  or  to  the  persons  of  statesmen,  was  in  no  time 
more  penal ;  and  those  foundations  of  right,  b j  which  men 
valued  their  security,  to  the  apprehension  and  understand- 
ing of  wise  men,  never  more  in  danger  to  be  destroyed."* 

Fourth  Pablulment. 

Upwards  of  eleven  years  had  passed  without  a  parlia- 
ment, and,  during  that  period,  according  to  Lord  Clarendon, 
England  had  enjoyed  great  content  and  prosperity.  But 
the  peace  of  Scotland  had  been  disturbed  by  attempts  which 
Charles  had  made  to  introduce  the  liturgy  of  the  English 
Church  into  that  part  of  his  dominions.  John  Elnox  had 
fixed  the  Scotch  people  firm  in  the  doctrines  and  forms  of 
the  religious  worship  of  Calvin  and  Geneva,  and  they  re- 
sisted the  introduction  of  episcopacy,  the  canons,  and  the 
liturgy  of  the  Church  of  England,  as  relics  of  popery.  To 
encourage  each  other  in  resistance,  the  people  bound  them- 
selves by  a  solemn  league  and  covenant  to  their  own  Kirk, 
and  to  the  General  Assembly,  by  which  their  religious  system 
was  regulated  and  governed ;  and  they  rejected  all  accom- 
modation with  Charles  on  that  subject.  He  would,  after  the 
failure  of  his  several  attempts,  have  been  content  to  allow 
the  Scotch  to  enjoy  their  own  religion  by  way  of  toleration ; 
but  so  absolute  a  renunciation  of  the  English  Church  as 
they  required,  he  could  not  submit  to.  He  therefore 
moved  an  army  to  the  Scottish  border,  and  encamped  within 
two  miles  of  Berwick,  where  he  found  a  Scotch  army  pre- 
pared to  give  him  battle. 

The  king's  generals,  when  they  came  in  sigbt  of  the 
Scotch  army,  were  intimidated  by  the  favourable  position 
which  it  occupied,  and  they  retreated  to  the  king's  camp. 
Negotiations  following,  the  Scotch  negotiators  were  equally 

*  History  of  the  Rebellion,  vol.  i.  p.  68. 
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sticcessfbl  in  deludhig  the  kin^s  advisers :  they  o'bt&ined 
easj  terms  of  pacification,  and  were  permitted  to  withdraw 
without  dissolving  their  army ;  whilst  the  king's  army  was 
disbanded,  ^  wi^  so  disobliging  circumstances,  as  was  not 
likely  to  incline  them  to  come  together  again." ' 

The  discovery  of  a  letter,  signed  by  the  chief  men  of  the 
covenanters,  and  addressed  to  the  French  king,  seeking  his 
assistance,  opened  the  eyes  of  Charles  to  the  hollowness  of 
the  pacificatkm  with  his  Scotch  Subjects.  But  he  was  now 
without  an  army,  and  without  money.  In  his  former  expe- 
dition, all  the  money  that  had  be^n  provided  for  its  use  had 
been  expended ;  the  revenue  of  the  crown  had  been  antici- 
pated ;  and  there  remained  no  other  expedient  to  raise  an 
army  than  the  assistance  to  be  obtained  firom  a  parliament. 
It  was  hoped  by  his  courtiers  that,  in  the  long  interval  since 
the  last  parliament^  the  old  disputes  would  have  been  for- 
gotten ;  that  the  people,  impressed  by  the  peace  and  un- 
wonted plenty  they  had  enjoyed,  would  retimi  representa- 
tives to  the  house  of  commons  fSeivourable  to  the  continu- 
ance of  those  blessings ;  whilst  the  favourable  disposition  of 
the  house  of  peers  towards  the  crown  could  be  entirely  de. 
pended  upon.  It  was  believed  also  that  parliament  would 
express  the  general  sense  of  prejudice  against  the  Scotch, 
and  of  indignation  for  their  presumptuous  design  of  invad- 
ing England,  and  would  provide  supplies  sufficient  for  their 
punishment.  The  king's  councils  were  now  chiefly  led  by 
Archbishop  Laud,  and  Lord  Wentworth,  who  had  become 
Earl  of  Strafford. 

A  pilrliament  was  therefore  summoned,  which  met  on  the 
13th  of  April,  1640.  Charles  opened  it  with  the  remark, 
that  never  was  a  king  who  had  a  more  great  and  weighty 
cause  to  call  his  people  together.  He  was  followed  by  the 
lord  keeper,  Sir  John  Finch,  who  said,  that  "  his  majesty, 
sequestering  the  memory  of  all  former  discouragements, 
was  then,  through  a  fatherly  affection  to  his  people,  and  a 
confidence  that  they  would  not  fail  in  their  duty  to  him, 
1  CSsrendon,  book  ii. 
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graci'oudy  pleased  to  invite  thetn  to  a  aacred  tnity  of  hearts 
and  affections,  in  the  service  of  him  and  the  commonwealth ; 
his  majesty  having,  for  many  years,  not  only  eased  them  of 
the  trouble  of  advising  him,  but  kept  up  the  lionoor  and 
the  splendour  of  the  English  crown."  He  told  them  that 
they  were  summoned  to  provide  the  means  of  raising  a 
powerful  army,  to  reduce  the  Scotch  to  just  and  modest 
obedience.  The  charge  of  such  an  army  must  needs  amount 
to  so  great  a  sum  as  cannot  be  imagined  to  be  in  his  ma- 
jesty's coffers.  He  desired  that  they  would,  for  awhile,  lay 
aside  all  other  debates,  and  that  they  would  pass  an  act  for 
so  many  subsidies  as  they  should  think  fit  and  conveni^it 
for  so  great  an  action,  and  hasten  the  payment  of  it.  As 
to  tonnage  and  poundage,  his  majesty  declared  that  he  had 
taken  it  only  de  facto,  according  to  the  example  of  former 
kings,  from  the  death  of  their  predecessors,  until  parliament 
had  passed  an  act  for  it  themselves.^ 

The  commons  elected  Seijeant  Glanville  their  Speaks, 
who  was  presented  to  the  king,  and  confirmed  in  the  usual 
manner.  The  intercepted  letter  to  the  French  king  was 
laid  before  the  commons ;  but  neither  the  letter,  nor  the 
Scotch  affairs,  attracted  notice,  and  the  house  first  proceeded 
to  appoint  committees  for  the  consideration  of  grievmices  re* 
ligious  and  politicaL 

Petitions,  representing  grievances,  were  presented  from 
several  English  counties ;  and  they  led  to  a  debate  in  which 
the  unconstitutional  proceedings  of  the  government,  during 
the  long  discontinuance  of  parliament,  were  reviewed.  This 
was  followed  by  an  inquiry  into  the  circumstances  connected 
with  the  dissolution  of  the  last  parliament.  A  resolution  ynm 
passed,  that  the  refusal  of  the  Speaker  to  put  the  questioOy 
by  a  verbal  command  from  his  majesly,  was  a  breach  of  pri- 
vilege; and  warrants  were  issued,  signed  by  the  Speaker, 
requiring  that  the  records  and  proceedings  of  the  court  of 
exchequer,  concerning  ship-money  should  be  produced  by 
the  officers  of  that  court. 

>  Parliamentary  Histoiy,  voL  viiL  pp.  897-405. 
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These  steps  indicating  tbe  course  the  commons  were 
taking,  Charles  made  another  effort  to  call  their  attention 
to  his  supplies.  Sir  Henry  Vane  delivered  a  message  from 
the  king  to  the  house,  that  it  was  his  pleasure  they  should 
attend  him,  on  the  21st  of  April,  at  Whitehall ;  where  the 
lords  and  commons  being  assembled  in  the  king's  presence, 
Lord  Keeper  Finch  addressed  them. 

"  Such  are  his  majesty's  occasions,"  he  said,  "  that  if  the 
supply  be  not  speedy,  it  will  be  of  no  use;  for  the  army  is 
now  marching,  and  stands  at  least  £100,000  a  month.  The 
king  doth  not  expect  a  great  and  ample  supply  for  perfect- 
ing the  work,  but  only  such  as  without  which  the  charge 
would  be  lost  and  the  design  frustrated.  That  done,  you 
may  present  your  grievances  to  him,  and  he  will  hear  them 
with  a  gracious  ear.  Concerning  ship-money,  his  majesty 
never  had  it  in  his  royal  heart  to  make  an  annual  revenue 
of  it,  nor  to  make  the  least  benefit  or  profit  of  it,  but  what 
he  did  or  intended  was  for  the  honour  and  glory  of  the  na- 
tion ;  and  the  accounts  of  such  moneys  so  received  have  been 
brought  to  the  council-table,  and  the  moneys  delivered  to 
the  treasurer  of  the  navy.  If  it  be  objected  that  tonnage 
and  poimdage  was  given  towards  the  maintenance  of  a  fleet 
at  sea,  let  me  tell  you  that  tonnage  and  poundage  was  never 
intended  but  for  ordinary  preservation  of  the  sea, — ^not  to 
defend  the  narrow  seas  when  the  navies  of  Christendom  are 
BO  increased.  His  majesty  cannot  this  year  forbear  the 
writs  for  ship-money,  because  they  had  gone  out  before  it 
was  possible  that  parliament  could  grant  supply;  but  he 
expects  your  concurrence  in  the  levying  it  for  the  fixture. 
It  win  comfort  every  English  heart  to  know  that  his  majesty 
Lath  no  thoughts  of  enriching  himself  by  these  writs, — ^he 
doth  desire  but  to  live  as  it  behoves  a  king  of  England, 
and  as  every  true  English  heart  desireth  their  king  should 
Ure."! 

These  tair  promises  and  gracious  explanations  did  not 
avert  the  commons  from  their  course.    They  admitted  the 
Abridged  from  speech  m  ParL  Hist.,  toL  viiL  pp.  487-441. 
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urgency  of  the  occasion : — •*  I^ecessity  is  come  upon  us  like 
an  armed  man.  Let  us  not  stand  too  nicelj  upon  circum- 
stances ;  let  us  do  what  maj  be  done  with  reason  oud  ho- 
nesty on  our  part  to  comply  with  the  king's  desires.  But 
let  us  first  give  new  force  to  the  old  laws  for  maintaining 
our  rights  and  privileges,  and  endeavour  to  restore  this  na- 
tion to  its  fundamental  and  vital  liberties, — the  property  of 
bur  goods,  and  the  freedom  of  our  persons.  The  kings  of 
this  nation  have  always  governed  by  parliaments ;  but  now 
Divines  would  persuade  us  that  a  monarch  must  be  absolute, 
and  that  he  may  do  all  things  ad  lUntttm,  Since  they  are 
so  ready  to  let  loose  the  conscience  of  the  king,  to  enter- 
prise the  change  of  a  long-established  government,  we  are 
the  more  carefully  to  provide  for  our  protection  against  this 
pulpit-law,  by  declaring  and  reinforcing  the  municipal  laws 
of  the  kingdom.  The  first  thing  this  house  should  conmder 
of,  should  be  the  restoring  to  the  nation  their  fundeunental 
and  vital  liberties,  and  then  to  consider  of  the  supply  de- 
sired."! 

The  debate  terminated  in  a  resolution  "  to  consult  with 
the  lords  how  to  prevent  iunovation  in  matters  of  religion ; 
also  concerning  the  property  of  goods,  and  the  liberties  and 
privileges  of  parliament ;  the  better  to  give  a  present  supply 
to  the  king.'*  A  conference  was  desired,  but  the  conmions' 
messengers  could  not  be  admitted,  as  the  king  was  in  the 
house  of  peers. 

Charles's  difficulties  were  closing  around  him,  and  he  went 
for  relief  to  the  house  of  peers,  where,  coming  unexpectedly, 
he  sat  down  in  his  chair  of  state  without  his  robes.  Ke 
said  that  necessity  made  him  come  there  to-day  contrary  to 
expectation.  He  reminded  them  of  what  the  lord  keeper 
had  said.  The  house  of  commons  seemed  to  take  into  ocm- 
sideration  his  weighty  affairs ;  but  instead  of  performing  his 
occasions  in  the  first  place,  they  had  held  consultation  of 
innovations  in  religion,  property  of  goods,  and  privileges  of 

^  Abridged  from  the  speech  of  Edmund  Waller,  Esq.  (Parliamentaij 
Blstoiy,  ToL  TiiL  pp.  441-447.) 
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psrlkment,  and  80  had  put  the  cart  before  the  horse.  If 
there  were  time,  he  should  not  much  stand  upon  it ;  but  hit 
Deeessities  were  so  urgent  that  there  could  be  no  delaj.  He 
concluded,  *^  I  conjure  your  lordships  to  consider  your  own 
honour  and  mine,  and  the  preposterous  course  of  ihe  comr 
nums ;  and  I  desire  that  your  lordships  will  not  join  with 
them,  but  leare  them  to  themsdves.  I  desire  you  to  be 
careful  on  this  p(Hnt ;  eke,  if  the  supply  come  not  in  time^ 
I  will  not  say  what  mischief  may  and  must  follow."  ^ 

The  lords  took  a  step  which,  if  it  was  not  decidedly  uur 
constitutional,  was  so  treated  by  the  commons.  Imme- 
diately after  the  king's  departure,  they  resolved,  after  de* 
bftte,  that  **  the  supply  should  hare  precedency  and  be  rer 
Bdred  upon  before  any  other  matt»  whatsoerer ;  and  that 
they  should  desire  a  conference  with  the  commons  in  order 
to  dispose  them  thereto.'*  The  commons  agreed  to  a  con^ 
ferenoe,  at  which  the  lord  keeper  urged  that  the  commons 
should  trust  his  majesty  at  present,  having  the  word  of  a 
king,  and  not  only  so  but  of  a  gentleman ;  and  he  commu* 
lucated  the  lords'  resolution, — ^remarking,  howeyer,  that 
their  lordships  in  that  did  not  move  subsidies,  but  rather 
declined  it,  and  only  gave  their  advice  thereon. 

The  commons,  on  receiving  the  report  of  the  lord  keeper's 
speech,  resolved,  "  that  their  lordships'  voting,  propounding; 
and  declaring,  concerning  matter  of  supply,  before  it  was 
moved  from  this  house,  is  a  breach  of  privilege  of  this 
honae."  They  voted  an  address  to  the  lords,  which  Mr, 
Pym  was  sent  to  deliver ;  in  which,  for  the  avoiding  of  mis* 
understandings,  they  desired  their  lordships  to  take  no  no* 
tice  of  anything  which  should  be  debated  by  the  commons, 
^^  they  should,  themselves,  declare  the  same  to  their 
lorddiips.  The  lords  asked  for  a  further  conference,  at  which 
they  disclaimed  any  interference  with  the  commons'  privi- 
^,*-admitting  ^'  that  the  bill  of  subsidies  ought  to  have 
iti  inception  and  beginning  in  your  house :  and  that  when 
it  comes  up  to  their  lordships,  and  is  by  them  agreed  to,  it 
*  Pari  Hist,  voL  riii  p,  449. 
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must  be  returned  back  to  you,  and  be,  hy  your  Speaker, 
presented.*'  They  explained  that  their  intention  was  to  dis- 
pose the  eommons  to  take  into  their  first  and  best  thoughts 
the  matter  of  the  king's  supply,  and  to  give  him  a  speedy 
answer  therein.* 

Whilst  the  commons,  on  the  2nd  of  May,  were  preparing 
to  hear  the  report  of  the  conference,  Sir  Henry  Vane,  the 
treasurer  of  the  household,  delivered  a  message  from  the 
king,  desiring  an  answer  concerning  his  supply.  A  com- 
mittee of  the  whole  house  entered  upon  the  consideration  of 
the  message,  and  continued  in  debate  until  six  o'clock  at 
night,  and  then  adjourned  to  the  ^th  of  May.  On  that  day 
the  treasurer  deliyered  another  message,  that  '^  the  king,  of 
his  grace  and  favour,  is  pleased  (upon  your  granting  twelve 
subsidies  to  be  presently  passed,  and  to  be  paid  in  three 
years)  not  only,  for  the  present,  to  forbear  the  further  levy- 
ing of  any  ship-money,  but  would  also  give  way  to  the  utter 
abolishing  of  it,  by  any  course  that  you  yourselves  shall  like 
be8t."a 

The  commons,  on  the  same  day,  proceeded  to  consider 
these  messages ;  but  not  having  come  to  any  resolution,  the 
debate  was  adjourned  till  the  following  morning  at  eight 
oMock.  But  when  the  commons  re-assembled,  according  to 
the  adjournment,  the  usher  of  the  black  rod  appeared  to 
summon  them  to  the  upper  house.  The  king,  in  ang^,  ad- 
dressed  the  lords  alone :  he  thanked  them  for  their  affection 
and  their  good  endeavours,  saying,  "  K  there  had  been  any 
means  to  have  given  a  happy  end  to  this  parliament,  you 
took  it ;  so  that  it  was  neither  your  lordships'  £&ult  nor 
mine,  that  it  was  not  so."  Beferring  to,  but  not  addressing, 
the  commons,  he  said,  "I  know  they  have  insisted  veiy 
much  on  grievances.  I  will  not  say  but  there  may  be  some ; 
though  I  will  confidently  affirm  that  there  are  not,  by  many 
degrees,  so  many  as  the  public  voice  doth  make  them. 
Wherefore  I  desire  you  to  take  notice,  that,  out  of  parlia- 
ment, I  shall  be  as  ready,  if  not  more  willing,  to  hear  and 

^  ParL  Hist.,  vol  viil  pp.  453-465.  *  Idern^  p.  466. 


\m,]   .   DissoLUTioir  or  foitbth  pabuamekt.        ^310 

redress  any  just  grievances,  as  in  parliament.  Mj  lords,  I 
wish  the  house  of  commons  had  remembered  how,  at  first, 
they  were  told  by  my  lord  keeper  that  delay  was  the  worst 
kind  of  denial ;  yet  I  will  not  lay  the  fault  on  the  whole 
house  of  commons, — I  will  not  judge  so  uncharitably  of 
those  whom,  for  the  most  part,  I  take  to  be  loyal  and  well- 
affected  subjects ;  but  it  hath  been  the  malicious  cunninjg 
of  some  few  maliciously  affected  men  that  hath  been  the 
cause  of  thia  misunderstanding.''  The  lord  keeper,  by  the 
king's  command,  then  dissolved  the  parliament.  It  had 
lasted  only  three  weeks,  and  is  sometimes  called  the  Short 
Parliament. 

The  sudden  dissolution  created  great  surprise.  "  There 
could  not,"  says  Lord  Clarendon,  "a  greater  damp  have 
seized  upon  the  spirits  of  the  nation  than  this  dissolution 
caused,  and  men  had  much  of  the  misery  in  view  which 
shortly  after  fell  out.  It  could  never  be  hoped  that  more 
lober  and  dispassionate  men  would  ever  meet  together  in 
that  place,  or  fewer  who  brought  ill  purposes  with  them ; 
nor  could  any  man  imagine  what  offence  they  had  given, 
which  put  the  king  upon  that  resolution."  Charles  was  un- 
fortunate in  the  conduct  of  his  minister,  Sir  Henry  Vane, 
on  that  occasion  ;  for  the  same  historian  {who,  as  Mr.  Hyde, 
was  a  member  of  that  parliament)  informs  us  that  the  debate 
turned  wholly  upon  the  question  of  the  supply ;  the  friends 
of  the  king  urging  the  consideration  of  the  proportion  and 
manner  of  the  supply,  against  those  who  wished  to  put  to 
the  vote  the  twelve  subsidies  asked  by  the  king's  message ; 
"  which  would  have  been  sure  to  have  found  a  negative  from 
all  who  thought  the  sum  too  great,  or  were  not  pleased 
that  it  should  be  given  in  recompense  for  ship-money." 
But  Sir  Henry  Vane  informed  the  house,  that  he  had  au- 
thority to  tell  them  that  a  vote,  not  in  the  proportion  and 
manner  proposed  in  the  message,  would  not  be  accepted 
by  the  king;  and  that  declaration,  which  met  with  tho 
displeasure  of  the  other  privy  councillors,  led  to  the  ad- 
joumm^it  of  the  house  until  the  following  mcN^ning,  when 
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the  diBsolation  took  place  to  the  surproe  of  alL  "•  Wheo 
the  ki]ig,(Lord  Clarendon  tells  us)  had  reflected  on  wliat 
be  bad  done,  and  what  waa  like  to  fall  out,  and  was  better 
informed  of  the  temper  and  duty  of  thip  house  of  commons, 
and  that  they  had  voted  a  supply  if  Sir  IJlenry  Yane  hsd 
not  hindered  it  by  so  positive  an  assertion,  that  t^e  king 
would  refdse  it,  he  was  heartily  sorry  for  what  he  had  done, 
*-and  declared,  with  great  anger,  that  he  had  never  given 
him  such  authority,  and  that  he  well  knew  the  giving  him 
any  supply  would  have  been  welcome  to  him ;  because  die 
reputation  of  his  subjects  assisting  him,  in  that  conjunctoie, 
was  all  that  he  looked  for  and  considered.'*^ 

Fifth  (the  Long)  Paeliameitt. 

Lord  Clarendon  informs  us  that,  within  an  hour  after  the 
dissolving  of  the  last  parliament,  meeting  Mr.  St.  John,  who 
was  seldom  known  to  smile,  with  a  most  cheerful  aspect, 
whilst  he  (Mr.  Hyde)  appeared  melancholic,  as,  in  truth,  he 
was,  from  his  heurt,  Mr.  St.  John  asked  him  what  troubled 
hiip.  He  answered,  that  '*  in  such  a  time  of  confusion,  so 
wise  a  parliament,  which  alone  could  have  found  remedy  fiff 
it,  was  BO  unseasonably  dismissed.'*  The  other  answered 
that  '^  all  was  well;  and  that  it  must  be  worse  before  it  could 
be  better ;" — a  prophecy  founded  on  a  sound  view  of  tiie 
incompetency  of  the  king  to  contend  with  his  adversaries, 
and  of  the  increasing  difficulty  of  his  affairs.  Charles's  con- 
fidence was  not,  however,  apparently  abated  by  the  disso- 
lution. In  less  than  three  weeks,  by  the  voluntary  loan  of 
the  lords  of  the  councD,  and  of  private  gentlemen  in  tite 
City,  £300,000  was  raised  for  his  use,  and  paid  into  his  ex- 
chequer. He  made  no  attempt  to  conciliate  his  oppon^its. 
On  the  day  that  the  parliament  was  dissolved,  warrants 
were  issued  from  bis  privy  council  to  search  the  study  and 
pockets  of  Lord  Brooke,  and  of  the  Earl  of  Warwick,  on 
suspicion  of  correspondence  with  the  Scotch;  and  several 
members  of  the  house  of  commons  were  committed  to  the 
1  Oarendoa's  Hi9toi7  of  the  B^beUiop,  vol  i.  p.  140. 
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Tower,  for  refusing  to  answer  qnestions  put  to  them  by  the 
privy  council.  Nothing  could  more  irritate  the  people  than 
any  extraordinary  privilegea  alloMred  to  the  clergy ;  yet  the 
conTocation  was  allowed  to  continue  its  sittings  a^r  the 
dissolution  of  the  parliament,  contrary  to  custom ;  and  a 
new  commission  was  issued,  authorizing  its  sittings  "  during 
pleasure,"  and  empowering  it  to  alter  and  improve  the  lawa 
of  the  church.  By  this  the  king  got  six  subsidies  from  the 
clergy;  but  great  dissatisfaction  arose  from  the  canons, 
which  the  convocation  promulgated,  supporting  episcopacy 
in  oppositicm  to  the  Scotch  covenant,  and  by  oaths  which 
were  imposed  for  the  maintenance  of  the  former.  It  was 
necessary  to  protect  its  sittings  by  a  guard ;  and  Archbishop 
Laud  sought  security  from  the  dissatisfied  crowds  which  as- 
eemhled  at  Lambeth,  by  quitting  his  palace  for  Whitehall.* 

The  king's  difficulties  were  increased  by  the  advance  of  the 
Scotch  army.     Charles  raised  an  army  which  was  sent  to 
oppose  the  Scotch ;  but  it  was  defeated  at  Neubum,  on  the 
banks  of  the  Tyne,  and  the  Scotch  army  advanced  to  New- 
castle^  and  made  themselves  masters  of  all  the  country 
around.^    The  difficulty  of  the  king's  position  was  felt  by 
the  nation.    Petitions  were  presented  to  him  from  twelve 
of  the  peers,  and  from  the  City  of  London ;  the  latter  stating 
**  i^prehenaion  of  the  great  distempers  and  dangers  then 
thr^iteiung  the  church,  the  state,  and  the  king's  person,  by 
occasion  of  the  war  with  the  Scotch  and  all  its  attendant 
evils, — by  innovations  in  religion, — the  oaths  and  canons 
lately  imposed  upon  the  clergy, — by  the  great  increase  of 
popeiy,  and  the  employment  of  popish  recusants  in  places  of 
power  and  trusty— ^and  from  the  mischiefs  that  would  arise 
from  the  intention  whidbi  had  been  e;q>ressed  of  bringing 
Irish  soldiers  into  the  kingdom, — ^tke  multitude  of  monopo- 
lies, md  the  intermission  of  parliaments."  The  petitioners 
prayed  the  king  to  summon  a  parliament  ^  and  the  petitions 
bong  senli  to  the  king  at  York^  they  came  in  aid  of  similar 

t  ClMeiidon'8  Hiitor;  of  the  Eebellioii,  toL  i.  pp.  140^-148. 
'  ClaroDdoD'iHirtory,  vol  L  p.  142.. 

p  a 


822  CHABLES  I.  [CH.  xn. 

adyice  which  was  given  him  there  by  a  council  of  peers,  which 
the  king,  in  despair  of  success  with  the  parliament,  had  sum- 
moned to  York.  Although  not  a  constitutional  proceeding, 
the  advice  they  gave  was  entirely  so.  It  was,  to  negotiate  a 
ireaty  with  the  Scotch  for  their  pacification  and  retirement, 
and  immediately  to  summon  a  parliament.  The  advice  was 
taken ;  and  writs  were  issued  which  summoned  that  parlia- 
ment BO  celebrated  in  the  history  of  the  country,  and  even 
of  the  world,  as  the  Long  Paeliuokt.^ 

The  king  had  designed  that  Sir  Thomas  Gardiner,  £e- 
corder  of  London,  should  be  elected  Speaker  of  the  com- 
mons; and  it  was  not  doubted  that  he  would  have  been 
chosen  to  one  of  the  four  seats  of  the  City  of  London. 
But  the  citizens  exerted  themselves  so  much  in  opposition 
to  the  court,  that  the  recorder  was  rejected  in  the  city; 
and  through  the  influence  of  the  citizens,  and  the  prevalence 
of  feelings  inimical  to  the  court,  he  was  not  elected  else- 
where. A  large  proportion  of  the  members  of  the  last  par- 
liament were  returned  to  this,  including  all  the  Puritan 
leaders.  "  There  was  observed,"  says  Clarendon,  "  a  mar- 
vellous elated  countenance  in  most  of  the  members  of  par- 
liament before  they  met  in  the  house.  The  same  men  who, 
six  months  before,  were  observed  to  be  of  very  moderate 
tempers,  and  to  wish  that  gentle  remedies  might  be  applied 
without  opening  the  wound  too  wide  and  exposing  it  to  the 
air, — and  rather  to  cure  what  was  amiss  than  too  strictly 
to  make  inquisition  into  the  causes  and  original  of  the  ma- 
lady,— ^talked  now  in  another  dialect  both  of  things  and 
persons."* 

The  parliament  met  on  the  8rd  of  November,  1640;  it 
was  opened  by  speeches  which  indicated  the  momentous 
character  of  the  occasion  and  the  purposes  for  which  it  yms 
assembled.  The  king,  referring  to  the  sedition  of  his  Scotch 
subjects,  and  considering  the  honour  and  safety  of  England 
at  stake,  said  he  had  resolved  to  put  himself  freely  and 
clearly  on  the  love  of  his  English  subjects.    For  the  safety 

^  darendon's  History,  vol  i,  p.  147.  >  Idem,  p.  170. 
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and  security  of  tbe  kingdom,  there  were  two  parts  chiefly 
considerable, — first,  the  chasing  out  of  rebels ;  and  secondly, 
tiie  satisfying  of  just  grievances,  in  which  he  promised  to 
concur  heartily  and  clearly.  He  informed  the  parliament 
^t  the  loan  of  money,  made  by  the  City  of  London  and 
tiie  lords,  would  only  maintain  his  army  for  two  months 
from  the  time  it  was  granted ;  and  he  left  it  to  their  consi* 
deration  what  dishonour  and  mischief  it  might  be  if,  for 
wint  of  money,  his  army  be  disbanded  before  the  rebels  be 
pat  out  of  the  kingdom.  He  referred  to  the  calamities 
which  the  northern  people  endured  through  the  occupation 
of  Newcastle  and  the  surrounding  country  by  the  Scotch 
irmy ;  and  confident  of  the  love  of  the  parliament  to  him, 
and  their  care  for  the  honour  and  safety  of  the  kingdom ; 
and  exhorting  them  on  their  parts,  as  he  on  his  own,  to  lay 
Slide  all  suspicion  one  of  another, — ^he  freely  and  willingly 
feft  to  them  where  to  begin.  Lord  Keeper  Finch  followed, 
in  a  speech  in  which  he  detailed  the  king's  proceedings 
with  the  Scots,  and  the  arrangement  to  pay  the  Scotch  army 
£850  a  day  during  the  continuance  of  the  treaty  for  their 
Temoval ;  he  explained  that  the  council  of  the  peers  at  York 
was  not  intended  to  prevent  but  to  prepare  a  parliament ; 
and  he  declared  that  since  the  Conquest  never  was  there  a 
time  that  did  more  require  and  pray  for  the  best  advice  and 
affi?ction  of  the  English  people.^ 

The  humility  of  these  speeches  produced  no  alteration  in 
the  course  of  proceedings  of  the  commons.  On  the  con* 
trary,  aware  of  the  dependent  condition  of  the  king,  and  the 
straightened  state  of  his  afOurs,  they  seem  to  have  assumed 
at  once  the  possession  of  unopposed  power,  which  they  di- 
rectly proceeded  to  employ  in  denouncing  the  king's  go- 
vermnent,  and  in  punishing  his  ministers  and  advisers. 
Having  appointed  William  Lenthall  their  Speaker,  they  in- 
stituted committees  for  privileges,  for  elections,  for  religion, 
for  grievances,  for  courts  of  justice,  for  trade,  and  for  Irish 
afiirs.  On  their  petition  to  the  king  a  day  of  solemn  fast 
I  Pariiamentary  Histoiy,  vol.  ix.  pp.  57^08. 
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was  held ;  and  a  select  committee  took  care  tbat,  on  the  fol- 
lowing Lord's  Day,  all  the  members  received  the  sacrament, 
and  that  no  papist  sat  in  the  house. 

The  lords  were  animated  bj  the  same  feelings  as  the  com- 
monSy  in  whose  proceedings  they  were  usually  ready  to  co- 
operate. They  began  the  work  of  punishment  by  sum- 
moning  Sir  William  Beecher  to  the  bar  of  their  house,  to 
*nsw6r  by  what  warrant  or  direction  he  had  searched  the 
pockets  and  houses,  and  carried  away  the  papers,  of  Lord 
Brooke  and  the  Earl  of  Warwick,  after  the  last  parliament, 
and  before  the  expiration  of  the  parliamentary  privilege. 
He  justified  himself  as  clerk  of  the  privy  council,  bound  to 
execute  their  warrants ;  and  he  puzzled  the  lords  by  allow- 
ing them  to  infer,  that  he  had  acted  under  the  king's  direct 
sanction.  But  he  afterwards  confessed  that  the  warrants 
were  signed  by  the  two  secretaries  of  state ;  and  on  his 
humble  petition  and  confession  of  his  error,  the  lords  re- 
leased him  from  imprisonment.^ 

The  commons  commenced  a  long  series  of  impeachments 
by  a  resolution  to  accuse  Thomas,  Lord  Wentworth,  Esrl 
of  Strafford,  Lord  Lieutenant  of  Ireland,  of  high  treason; 
they  sent  Mr.  Pym  with  a  message  to  the  lords  with  the 
resolution,  and  to  desire  that  Lord  Strafford  might  be  se- 
questered from  parliament  and  committed, — a  desire  which 
was  complied  with  by  the  lords.*  They  did  not,  however, 
neglect  the  king's  necessities ;  for,  in  a  few  days  afterwards, 
they  vo^4  him  a  supply  of  f  100,000. 

Sir  Francis  Windebank,  secretary  of  state,  was  the  next 
object  of  displeasure,  as  lying  under  the  suspicion  of  releas- 
ing popish  recusants  &om  prison  for  his  personal  gain.  Ar- 
ticles of  impeachojient  were  drawn  up,  specifying  instances 
of  his  miscoj^duot ;  but  he  had  the  prudence  to  shun  a  con- 
flict with  the  copamons  on  a  subject  in  which  all  their  pas- 
sions would  have  been  roused,  and  he  fled  to  Franca 

The  cox^vocation  did  not  escape  censure  for  their  proceed- 
ings.   After  some  defence  of  them,  it  was  resolved,  nM> 

*  Pariiamentary  History,  voL  ix.  p.  76.  '  Idem,  p.  77. 
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ewtraOc^Hte^  '^  t^bat  the  clergy  of  England,  convened  in  any 
conToeatioQ  or  synod,  or  otherwise,  have  no  power  to  mal^o 
any  constitution^,  canons,  or  acts  whatsoever,  in  matters  of 
doctrine,  disoipUne,  or  otherwise,  to  bind  the  clergy  or  laity 
of  this  land,  without  coInmo^  consent  in  parliament."  It 
vas  further  resolved,  "  that  the  canons  of  the  late  convoca* 
tion  did  not  bind  the  clergy  or  laity,  were  contrary  to  the 
king's  prerogative,  and  were  mattery  tending  to  sedition, 
lod  of  dangerous  consequence."  ^ 

Ship-money  was  referred  to  a  committee,  to  inquire  into 
its  legality.  Upon  their  report  being  made  to  the  house,  it 
vss  resolved,  nulla  contradicente^  ''  that  the  charge  imposed 
iipo^  the  subjects  for  providing  and  furnishing  of  ships, 
snd  the  assessment  and  raising  of  money  for  that  purpose, 
amkmonly  called  ship-money ;  the  extrajudicial  opinions  of 
the  judges,  published  in  the  star-chamber,  and  enrolled  in 
Ae  courts  of  Westminster;  the  writs  commonly  called  ship 
vnts ;  and  the  judgment  in  the  exchequer  on  Mr.  Hamp- 
tos  case, — were,  severally,  against  the  laws  of  the  realm, 
the  right  of  property,  and  the  liberty  of  the  subject,  contrary 
to  fenaer  resolutions  of  parliament,  and  to  the  Petition  of 
Bight"  The  lords,  on  a  subsequent  day,  passed  similar  reso- 
httaoDs,  declaring  the  illegality  of  ship-money,  and  the  pro- 
ceedings connected  with  it.^ 

The  commons  next  visited  their  own  house  with  punish- 
ment, by  excluding  four  members,  for  being  monopolists  and 
patentees,  from  sitting  in  parliament.' 

Impeachments  followed  of  Archbishop  Laud,  Lord  Keeper 
Ilnch,  and  of  others,  laymen  and  ecclesiastics.  So  irresis- 
tible had  the  power  of  the  commons  become,  that  although 
the  lords^  at  iJieir  instance,  had  required  six  of  the  judges, 
indoding  the  lord  chief  justice  and  lord  chief  baron, — ac- 
Otted  (^  crimes  of  a  high  nature,  in  relation  to  ship-money, 
*-to  enter  into  recognizances  of  £10,000  each,  to  abide  the 
cenHure  of  parliament ;  yet,  a  few  weeks  afterwards,  one  of 
them,  Judge  Berkeley,  was  taken  off  the  bench,  in  West- 

'  Pari.  IDst.,  voL  ix.  p.  84.  «  Id^rn^  p.  83.  «  Idem,  P-  92. 


S26  CHABLEs  I.  [cH.  rrt. 

minster  Hall  hj  the  usher  of  the  black  rod,  and  committed 
to  prison,  "  to  the  great  terror  of  the  rest  of  his  brethren 
then  sitting,  and  all  those  of  his  profession."^ 

It  is  not  necessary,  however,  to  our  purpose  to  pursue 
these  impeachments  to  their  conclusion.  Thej  afford  no 
novelty  in  constitutional  procedure,  having  been  conducted 
with  the  same  forms  as  the  earlier  instances  of  impeach* 
ment, — either  on  articles  of  impeachment, — or  "  where  it 
was  desired  to  inflict  pains  and  penalties  beyond  or  contrary 
to  the  common  law,  or  to  serve  a  special  purpose,*'  by  b31 
of  attainder, — ^these  proceedings  being  in  the  nature  of  a 
presentment  to  the  most  high  and  supreme  court  of  cri* 
minal  jurisdiction,  the  house  of  lords,  by  the  most  solemn 
grand  inquest  of  the  whole  kingdom,  the  house  of  commons.^ 
It  will  suffice  to  state,  that  the  "Earl  of  Strafford  was  at- 
tainted of  high  treason  by  act  of  attainder,  to  which  Charles 
gave  his  royal  assent  with  great  reluctance,  followed  by  great 
remorse  ^  that  by  another  act  of  attainder,  at  a  later  period, 
Laud  was  attainted  and  executed;^  that  Lord  Keeper 
Finch,  like  Secretary  Windebank,  saved  himself  by  fligbt 
abroad ;  and  that  the  other  cases  were  disposed  of  by  sen- 
tences of  heavy  fines,  or  were  never  brought  to  trial 

The  king  completely  misapprehended  the  feelings  of  the 
parliament  towards  the  Scotch,  when  he  asked  them  to  con* 

1  Parliamentary  History,  vol.  ix.  p.  94. 

s  Blackstone'g  Comm.,  book  iv.  c.  19. 

'  One  of  the  articles  of  impeachment  of  Lord  Strafford  illostntiM 
the  views  of  the  king  as  to  the  rights  which  accrued  to  him  when  par* 
liament  refused  supplies.  The  earl  is  charged  with  **  counselling  and 
advising  the  king,  that  his  subjects  having  denied  to  supply  him,  he 
was  loosed  and  absolved  from  all  rules  of  government,  and  that  he  was 
to  do  everything  that  power  would  admit ;  that  his  majesty  had  tried 
all  ways,  and  was  refused,  and  should  be  acquitted  before  God  and  msn^ 
and  that  he  had  an  army  in  Ireland  (rnaeamig  the  annj  consisting  of 
papists,  his  dependants)  which  he  might  employ  to  reduce  this  king- 
dom." (Bushworth's  Collections,  voL  vii.  p.  600.)  Charles  expressed 
these  views,  almost  in  the  same  words. 

>  Laud  was  committed  to  the  Tower  in  l£arch,  1640,  but  was  not  at- 
tainted and  executed  until  January,  1644-5. 
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nder  of  '^chasing  out  the  rebels."  The  83rinpathy  of  the 
Pnritans  in  parliament  was  with  their  co-religionists ;  and 
when  the  sabject  was  taken  into  consideration  bj  the  com* 
moos,  the  house  fraternized  with  them,  and  voted  £300,000 
**M  a  fit  proportion  for  the  friendly  assistance  and  relief  to- 
Tards  the  supply  of  the  losses  and  necessities  of  our  bre- 
thren in  Scotland."  The  assistance  and  relief  were  acknow- 
kdged  by  the  Scotch  commissioners,  and  they  expressed 
thraiselTes  gratified  beyond  the  value  of  the  gift  by  the 
kind  and  Christian  manner  of  granting  it  to  them  as  bre* 
thren.i 

The  agitation  out-of-doors  was  not  less  than  that  within 
the  walla  of  parliament.  The  City  of  London  presented  a 
petition  to  the  house  of  commons,  subscribed  by  fifteen 
thousand  persons,  praying  "  that  the  government  of  arch- 
bishops and  bishops,  deans  and  archdeacons,  with  all  its 
dependencies,  roots  and  branches,  might  be  abolished ;  that 
ill  laws  in  their  behalf  be  made  void ;  and  that  the  govem^f 
ment,  according  to  Gtod's  Word,  might  be  rightly  placed 
among  us."  Soon  afterwards  the  commons  informed  the 
lords  in  a  conference,  that  there  was  a  general  discontent 
tmong  the  citizens  for  the  reprieval  of  one  Goodman,  a  se- 
minary priest,  lately  convicted  of  high-treason,  and  sentenced 
to  be  banished  the  kingdom.  They  added,  *'  that  there  was 
a  great  connivance  at  Jesuits  and  priests  through  the  king- 
dom, to  the  great  disheartening  of  the  people  in  the  time 
of  parliament,  when  they  expected  a  thorough  reformation ; 
And  they  desired  their  lordships*  assistance  to  discover  such 
instnunents  as  dared  to  intercede  for  the  interruption  of 
justice."  The  lords  gave  this  information  to  the  king,  and 
he  Bommoned  both  houses  to  assemble  at  Whitehall  on  the 
25th  of  January.^ 

•  The  king  addressed  both  houses,  to  lay  before  them  the 
•tste  of  afiairs, — to  qidcken,  but  not  to  interrupt  their  pro- 
ceedings. He  reminded  them  that  there  were  two  armies 
in  the  kingdom,  in  effect  maintained  by  them,  and  recom-r 

*  Pirliamentaiy  Hiitory,  toL  ix.  p.  93.  » Idem,  p.208. 
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mended  to  their  care  Ids  nftvj  and  forts,  which  were  in  such 
condition  as  was  disheartening  to  our  friends  and  encou* 
raging  to  our  enemies ;  but  last,  but  not  leasts  he  must  lay 
before  them  the  distractions  of  the  government,  occasioned, 
partly,  because  of  the  parliament,  though  not  by  it,— for  some 
men,  more  maliciously  than  ignorantly,  will  put  no  differ^ 
ence  between  reformation  and  alteration  of  government. 
Hence,  divine  service  is  irreverently  interrupted,  petitions 
tumultuously  given,  and  much  of  his  revenue  detained  or 
disputed.  He  would  put  them  iu  a  way  of  remedy,^ — ^first,  by 
showing  his  clear  intentions ;  then,  by  warning  them  to  avoid 
the  rocks  that  might  hinder  that  good  work.  First,  then, 
he  would  readily  concur  with  them  to  find  out  and  reform 
all  innovations  in  Church  and  Commonwealth,  and  conse- 
quently that  all  courts  of  justice  should  be  regulated  accord* 
ing  to  law ;  his  intention  being  to  reduce  all  matters  of 
religion  and  government  to  what  they  were  in  the  purest 
times  of  Queen  Elizabeth.  Moreover,  such  parts  of  his  re- 
venue as  should  be  found  illegal,  or  grievous  to  the  public, 
he  would  willingly  lay  down,  relying  entirely  on  the  affeo* 
tions  of  his  people.  In  telling  them  what  to  avoid,  he  sud 
that  he  made  a  great  difference  betwixt  reformaticm  and 
alteration  of  government ;  and  if,  upon  serious  debate,  it 
was  shown  to  him  that  the  bishops  have  some  temporal 
authority  inconvenient  to  the  state,  and  not  so  necessary  to 
the  Church,  for  the  support  of  episcopacy,  he  should  not  be 
unwilling  to  persuade  them  to  lay  it  down.  But  he  could  not 
consent  for  the  taking  off  their  voice  in  parliament,  which 
they  had  anciently  enjoyed  even  before  the  Conquest  and 
ever  since ;  and  which,  he  conceived,  he  was  bound  to  maiU' 
tain,  as  one  of  the  fundamental  institutions  of  the  king- 
dom.* 

Eeferring  to  a  bill  in  progress  to  enforce  the  hcMng  of  s 
parliament  at  least  once  in  three  years,  and  by  which  the 
sheriffs  and  returning  officers  were  to  be  empowered  to  pro- 
ceed to  election,  without  the  writs  of  the  crown  if  de&ult 
^  Parliamentary  Hi9toi7,  vol,  ix.  p.  206. 
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were  made  m  issuing  t^em, — he  said  he  liked  to  have  often 
ptriiaments,  but  to  give  power  to  sheriffs  and  constables, 
and  be  knew  not  whom,  tq  do  his  office, — ^tiiat  he  could 
not  yield  to.  But  he  was  content  to  have  an  act  which 
■either  intrenched  upon  his  honour  nor  the  inseparable 
li^  of  tiie  crown  concerning  parliaments ;  for  which  pur- 
pose he  had  commanded  his  learned  counsel  to  wait  on  the 
lords  with  such  propositions  as  he  hoped  would  give  con- 
tentment ;  for  be  ingenuously  confessed  that  frequent  par- 
liaments were  the  best  means  to  preserve  that  right  under- 
itaoding  between  him  and  his  subjects  which  he  so  earnestly 
desired.^ 

This  was  the  last  speech  ddivered  by  Charles  in  which 
^Ittre  appears  any  confidence  that  power  remained  in  him 
to  oppose  the  wishes  of  the  parliament.  Soon  after  its  deli- 
lery  he  was  sufficiently  humbled  to  make  the  great  Pu- 
ritan leaders  tliink  of  place,  and  he  himself  to  look  to  them 
for  assistance.  Oliver  St.  John,  one  of  the  sternest  oppo- 
«w  of  the  government,  was  made  solicitor-general, — then 
''iQ  office  of  great  trust,"  because  the  attorney-general  was 
DoC  thai  usually  a  member  of  the  house  of  commons,  but 
«Ded  by  writ  to  attend  the  house  of  peers,  where  he  sat 
upon  the  woolsack  at  the  back  of  the  judges.^  The  Earl  of 
Bedfiard,  (one  of  the  Puritan  leaders  of  the  house  of  lords,) 
"was  intended  to  be  lord  treasurer,  and  Mr.  Pym,  chan- 
cdlor  of  the  exchequer ;"  but  they  postponed  the  acceptance 
of  office  "till  the  revenue  was  in  some  degree  settled, — at 
1^98t  the  bill  for  tonnage  and  poipidage  passed,  which  both 
the  earl  and  Mr.  Pym  did  very  heartily  labour  to  effect ; 
«nd  had,  in  their  thoughts,  ip^y  good  expedients,  by  which 
ttey  intended  to  raise  the  revenue  of  the  crown.  They 
thought  it  also  prudent  not  to  take  their  promotions  before 

'  Ptrliamentary  l^tory,  vol.  ix.  p.  211. 

'  (^arendon,  toL  1.  p.  210.  liord  Churezidon  obseires,  that  "  bo  fiwt 
ttd  rooted  was  St.  John's  malignity  against  the  king's  government,  that 
he  lost  no  eredit  with  his  party  out  of  anj  apprehension  that  he  vrould 
i\o$9id»r  (Idm.) 


330  ciujiLEs  I.  [cff.m. 

offices  were  provided  for  some  of  their  chief  compamoiui, 
who  would  be  neither  well  pleased  with  their  so  hasty  ad- 
vancement before  them,  nor  so  submissive  in  the  future  to 
foUow  their  dictates," ' 

But  whatever  advantage,  present  or  prospective,  was  ex- 
pected from  these  accessions,  it  is  from  this  period  that  we 
have  to  note  the  submission  of  Charles  to  the  demands  of 
the  parliament,  and  the  rapid  descent  of  his  executive  power. 

He  acceded  to  a  request  of  both  houses  for  an  alteration 
in  the  tenure  of  the  judges'  appointments, — "  that  for  the 
future  the  clause  guamdiu  de  bene  gesiterini  might  be  inserted 
in  their  patents,  instead  oidtirante  bene  placito**^ 

He  next  passed  the  act  for  triennial  parliaments,  framed 
on  the  principle  deprecated  in  his  speech ;  the  title  of  whidi 
is,  "  An  Act  for  the  Preventing  of  Inconveniences  happen- 
ing by  the  long  intermission  of  Parliament,**  Although  its 
chief  provisions  were  repealed  by  Charles  11.,  it  is  so  re- 
markable an  event  in  the  history  of  the  constitution,  thst 
we  must  briefly  notice  its  contents*  Its  foundation  is  the 
ancient  law  that  parliament  ought  to  be  holden  at  least  onoe 
every  year  for  redress  of  grievances.*  It  provided  that,  if 
parliament  were  not  summoned  and  assembled  before  the 
3rd  of  September,  in  every  third  year, — then  a  parliament 
should  assemble  on  the  second  Monday  in  November  en- 
suing. The  lord-chancellor  was  required  to  take  an  oath 
to  issue  the  writs  in  due  time ;  and  in  his  default  the  peere 
should  meet,  and  any  twelve  or  more  should  issue  the  writs. 
In  case  of  their  default,  the  sherifis,  mayors,  and  bailiffa 
should  cause  elections  to  be  made ;  and  lastly,  in  their  de- 
fault, the  freeholders,  citizens,  and  burgesses  should  proceed 
to  election.  The  parliament  should  not  be  dissolved  or  pro- 
rogued within  fifty  days  after  the  time  appointed  for  their 
meeting ;  nor  adjourned  within  fifty  days,  but  by  consent  of 
either  house  respectively.*    Although  this  act  gave  the  she- 

*  Clarendon's  History,  vol.  L  p.  211. 

-  Parliamentary  History,  vol.  ix.  p.  208.  •  See  anU,  p.  128. 

*  16  Car.  I.,  cap.  1,— repealed  16  Car.  II.,  cap.  1.    The  Triennial  Act  is 
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tiSs  and  constables  the  power  that  Charles  deprecated,  it 
left  the  prerogative  of  calling  parliament  untouched,  pro> 
Tided  it  was  exercised  once  in  three  years. 

Another  act,  under  the  title  of  "  An  Act  for  the  Eelief  of 
His  Majesty's  Army  and  the  Northern  parts  of  the  King- 
dom,"  gaye  the  king  four  entire  subsidies.  The  latter  act 
the  commons  contrived  should  depend  upon  the  passing  of 
the  Triennial  Act.  The  king  passed  these  with  great  re- 
hictance,  and  with  an  evident  conviction  that  he  was  play- 
ing the  game  of  the  commons.  ''  Hitherto  you  have  gone 
<m,"  he  said,  "  in  that  which  concerns  yourselves  to  amend, 
and  not  those  things  which  concern  the  strength  of  the 
kingdom.  This  I  mention,  not  to  reproach  you,  but  to 
Aaw  you  the  state  of  things  as  they  are.  You  have  taken 
the  government  almost  in  pieces, — it  is  almost  off  the 
hingw."> 

The  king  sent  a  message  to  the  house  of  lords  that,  under- 
•tanding  that  the  forest  laws  were  grievous  to  his  subjects, 
he,  out  of  his  grace  and  goodness  to  his  people,  was  willing 
to  lay  down  all  the  new  bounds  of  his  forests ;  and  that  they 
•hoidd  he  reduced  to  the  same  condition  as  they  were  before 
the  kte  justice-seats  were  held.^ 

Connected  with  the  act  for  the  relief  of  the  army,  by 
vhich  the  subsidies  were  granted,  was  another  act  with  the 
title  of  "An  Act  to  prevent  Inconveniences  which  may 
happen  by  the  untimely  adjourning,  proroguing,  or  dis- 
tdving  of  this  present  Parliament."  On  the  assumption 
tiiat  great  sums  of  money  must  of  necessity  be  speedily  ad«> 
▼anced  and  provided  for  relief  of  his  majesty's  army  and 
people  in  the  northern  parts  of  the  realm,  which  cannot  be 
raised  without  credit, — and  credit  cannot  be  obtained  until 
obstacles  be  first  removed,  occasioned  by  fears  that  this  pre- 
sent parliament  may  be  adjourned,  prorogued,  or  dissolved  be- 
ibre  justice  executed  upon  the  delinquents,  a  fair  peace  con- 

the  ibit  that  i^pens  in  the  statute-book  after  the  year  1627,— thirteen 
jtan  without  a  statute. 
*  PuliamentaTy  History,  vol.  ix.  p.  218,  '  Idem,  p.  238. 
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eluded  between  the  Engiish  and  Scoteb,  and  before  sufficieait 
proyiaion  made  for  repayment  of  tbe  moneys  to  be  raised,— 
it  enacted  tbat  tbe  paudiament  sbould  not  be  dissolved,  nor 
prorogued,  or  adjourned,  unless  by  an  aot  of  parlisment  to 
be  passed  for  the  purpose ;  and  that  neither  the  house  of 
peers,  nor  the  house  of  commons,  should  be  adjourned,  unkss 
by  themselyes,  or  their  own  order.^  This  ad;,  in  rendering 
parliament  indissoluble,  but  by  their  own  act,  contravened  a 
fundamental  principle  of  the  constitution ;  and  whilst  it  sa- 
perseded  the  executive  authority  of  the  crown,  it  also  took 
away  the  elective  rights  of  the  people.  The  king,  howevei^ 
passed  it,  and  another  act,  at  the  same  time,  painful  to  him 
to  pass, ''  An  Act  for  the  Attainder  of  the  Earl  of  Strafford 
for  High  Treason,"— sparing  his  feelings,  as  far  as  possible, 
by  a  commission  for  giving  the  royal  assent.^ 

Charles  next  yielded  the  contest  respecting  tonnage  and 
poundage,  by  passing  an  act  granting  him  those  duties  for 
less  than  two  months,  which  he  had  claimed  for  his  life.  It 
declared  illegal  the  right  for  which  he  had  so  long  contended, 
by  reciting  that  the  duties  had  been  collected  against  the 
laws  of  the  realm,  in  regard  that  they  had  not  been  granted 
by  parliament,  and  that  the  &rmers,  customers,  and  col- 
lectors had  received  condign  punishment;  and  it  declared 
that  "  it  is  and  had  been  the  ancient  right  of  the  subjects  of 
this  realm  that  no  subsidy,  custom,  impost,  or  other  charge 
whatsoever,  might  or  may  be  laid  or  imposed  upon  any 
merchandise,  exported  or  imported,  by  subjects,  deniaens,  or 
aliens,  without  common  consent  in  parliament."*  Charles 
must  have  felt  humbled  when,  by  accepting  and  passing  that 
bill,  he  gave  up  his  claim,  constantly  insisted  upon  since  hii 
first  parliament.  When  passing  it,  he  said,  in  answer  to  the 
Speaker, "  You  cannot  but  know  that  I  do  freely  and  frankly 
prive  over  that  right  which  my  predecessors  have  esteemed 
their  own, — though  I  confess  cQsputed,  yet  so  that  it  was 

1  16  Oar.  I.,  cap.  7.  Statutes  of  the  BaOin. 

*  Parliamentary  History,  toL  ix.  p.  812. 

*  16  Car.L,  cap.  a  Statutes  qf  the  Beabi. 
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nerer  yielded  by  any  one  of  tliem.  Therefore,  you  must 
imdentand  this  as  a  mark  of  my  confidence  in  you  thus  to 
pal  mysdf  wholly  upon  the  lore  and  affections  of  my  people 
for  my  subsistence.''^ 

Cbitrles  was  next  called  upon  to  give  his  royal  assent  to 
two  acts  for  abolishing  the  court  of  star-chamber  and  the 
ligfa-^ommission  court.  Charles  postponed  his  assent  to 
these  bills  until,  as  he  said,  he  had  had  time  to  consider 
ttem ;  and  in  consequence  some  discontent  arose,  which  he 
idlided  to  in  his  speech  when  be  afterwards  gave  the  royal 
ment.  ^  Methinks  it  seems  strange  that  any  one  should 
tbink  I  could  pass  two  bills  of  such  importance  as  these 
mthoat  taking  some  fit  time  to  consider  them ;  for  it  is  no 
less  than  to  alter,  in  a  great  measure,  those  Amdamental 
IswB,  ecclesiastical  and  civil,  which  many  of  my  predecessors 
kre  established. 

"If  you  consider  (he  proceeded)  what  1  have  done  in  this 
ptiiiament,  discontent  will  not  sit  in  your  hearts.  I  hope 
Jtm  remember  I  have  granted  that  the  judges  ha:eafter  shall 
bdd  their  places  quamdiu  bene  se  ffesserint,  I  have  bounded 
tiie  forests,  not  according  to  my  right,  but  according  to  the 
hte  customs.  I  have  established  the  property  of  the  sub- 
jects, as  witness  the  free  giving  up — not  the  taking  away — 
Ae  ship-money.  I  have  established,  by  act  of  parliament, 
fte  property  of  the  subject  in  tonnage  and  poundage,  which 
aever  was  done  in  any  of  my  predecessors'  times.  I  have 
granted  a  law  for  a  triennial  parliament ;  and  given  way  to 

'  PuliameDtaiy  Histoiy,  toL  ix.  pp.  422-425.  It  is  a  curioos  mstance 
of  ibe  csntioa  of  the  commons  not  to  put  the  power  of  the  parse  out  of 
their  hsjQcU,  that  no  less  than  seven  acts  were  passed  in  little  more  than 
one  year,  granting  tonnage  and  poundage  for  short  periods : — 

L  IS  Charies  L^oap.  8,  from  May  26, 1641,  to  July  15, 1641. 

2.        ^  ci^.  12,  from  July  15, 1641,  to  August  10, 1641. 

8w        „  cap.  22,  from  August  9, 1641,  to  December  1, 1641. 

4.        „  cap.  26,  from  Noyember  30, 1641,  toFehruary  1, 1641-2. 

6.        „  cap.  29,  from  January  81, 1641-2,  to  March  25, 1642. 

6.  „  cap.  81,  from  Maroh  20, 1641-2,  to  May  8, 1642. 

7.  „  oap.  86,  from  May  2, 1642,  to  July  2»  1642. 


33^  CHABiJCs  I.  [cH.  xn. 

an  act  for  the  secuiing  of  moneys  advanced  for  the  dis- 
banding of  the  annies.  I  have  given  free  course  of  justice 
against  delinquents.  I  have  put  the  laws  in  execution  against 
papists.  .  .  . 

"  For  my  part  I  shall  omit  nothing  that  may  give  you  just 
contentment,  and  study  nothing  more  than  your  happiness; 
and  therefore  I  hope  you  shall  see  a  very  good  testimony  of 
it  by  passing  these  two  bills.'*' 

l^e  king  had  called  these  laws  fundamental.  The  courts 
which  they  abolished  had  been  so  long  used  to  oppress  the 
subject,  by  the  Tudors  as  well  as  the  Stuarts,  that  their 
abolition  was  the  greatest  blow  that  had  yet  been  given  to 
irresponsible  power.  The  constitutional  effect  of  their 
abolition  was  the  transfer  of  all  accusations  and  complaints 
against  the  subject,  from  the  star-chamber  and  high  com- 
mission courts  to  the  courts  of  common  law, — there  to  be 
tried  openly  by  a  jury,  according  to  the  law  of  the  land. 

The  first  of  these  acts  is  called  '^  An  Act  for  the  Begulating 
of  the  Privy  Council,  and  for  taking  away  the  Court  com- 
monly called  the  Star-chamber."  It  begins  with  a  recital 
of  Magna  Charta,  and  its  train  of  statutes  for  protecting 
the  liberty  of  the  subject,*  and  refers  to  the  statutes  of 
Henry  VII.,  and  of  Henry  VIII.,*  by  the  former  of  which 
the  star-chamber  was  established,  or  at  least  moulded  into 
a  new  form ;  and  it  declares  that  the  judges  had  not  kept 
themselves  within  the  limits  of  the  statute  of  Henry  VH.; 
but  had  undertaken  to  punish  where  no  law  did  warrant, 
and  to  make  decrees  for  things  having  no  such  authority, 
and  to  inflict  heavier  punishments  than  by  any  law  was 
warranted. 

^  And  forasmuch  (it  proceeds)  as  all  matters  examinable  or 
determinable  in  the  court  of  star-chamb^  may  have  their 
proper  remedy  and  redress,  and  their  due  punishment  and 
correction,  by  the  common  law  of  the  land,  and  in  the  ordi- 
nary courts  of  justice ;  and  the  proceedings,  censures,  and  de- 
^  Parliamentaiy  History,  voL  ix.  p.  444. 
3  See  OA^,  p.  118.  *  See  oji^  p.  163. 
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crees  of  that  eourt  have  been  fband  to  be  an  intolerable  bur- 
den to  the  subjects,  and  the  means  to  introduce  an  arbitrary 
power  and  goremment  ;^  and  forasmuch  as  the  council-table 
hith  of  late  titues  assumed  a  power  to  intermeddle  in  civil 
ouues  between  party  and  party,  and  to  determine  of  the 
estates  and  liberties  of  the  subjects,  contrary  to  the  law  of 
fte  land ; — it  ordained  that  the  court  commonly  called  the 
ttir-chamber  should  be  absolutely  dissolved,  taken  away, 
md  determined." 

A  clause  abolished  other  courts  which  exercised  jurisdic- 
lioQ  exclusive  of  the  common  law,  viz.  the  court  of  the 
president  and  council  in  the  marches  of  Wales,  the  court 
before  the  president  and  council  established  in  the  northern 
ptrts,  the  court  of  the  Duchy  of  Lancaster,  and  the  court 
of  exchequer  of  the  county  pidatine  of  Chester. 

Another  clause  enunciated  the  constitutional  principle, 
"that  neither  hia  majesty,  nor  his  privy  council,  hath  or 
OQ^t  to  have  any  jurisdiction,  power,  or  authority,  by  any 
arbitrary  way  whatsoever,  to  examine  or  draw  in  question, 
determine,  or  dispose  of  the  lands,  tenements,  heredita- 
ments, goods,  or  chattels  of  any  of  the  subjects  of  this  king- 
d(Hn ;  but  that  the  same  ought  to  be  tried  by  the  ordinary 
eonrts  of  justice,  and  by  the  ordinary  course  of  the  law."^ 

The  other  act  is  called,  "  A  Bepeal  of  a  Branch  of  a 
Statute,  primo  EUsabethsB,  concerning  Commissioners  for 
Closes  Ecclesiastical."  It  recites  the  act,  and  the  clause 
contained  in  it,  by  which  Queen  Elizabeth  established  the 
Ugh  commission  court,  and  that  the  commissioners  had, 
to  the  great  and  insufferable  wrong  and  oppression  of  the 
king's  subjects,  used  to  fine  and  imprison  them :  and  there- 
fiwe  the  branch  of  the  statute,  on  which  the  coiu^  was  based, 
^^as  rq>ealed  and  made  void ;  and  persons  exercising  spi- 
ritual or  ecclesiastical  power  by  authority  derived  from  the 
long,  to  inflict  fine,  imprisonment,  or  corporal  punishment, 
▼ere  deprived  of  that  power.* 
Charies  next  conceded  the  iUegality  of  his  proceedings  in 
*  16  Oar.  L,  cap.  la  »  16  Car.  I.,  cap.  10. 
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regard  to  ship-monej,  the  enlargement  of  forests,  and  the 
fines  on  the  refusal  of  knighthood ;  and  extinguished  his 
cliams  bj  giving  the  royal  assent  to  acts  for  abolishing  them. 

The ''  Act  for  the  declaring  iinlawM  and  Toid  the  late  Pro- 
ceedings touching  Ship-money,  and  for  the  Vacating  of  all 
Becords  and  Process  concerning  the  same/*  dedared  and 
enacted  that  the  charge,  imposed  upon  the  subject,  for  tiie 
providing  and  furnishing  of  ships,  commonly  called  ship* 
money, — and  the  extra-judicial  opinion  of  tlM9  justices  and 
barons,  and  the  writs  and  the  judgitient  against  Jokn 
Hampden,— were  contrary  to  the  laws  afid  statutes  of  this 
realm,  the  right  of  property,  the  liberty  of  the  subject, 
former  resolutions  in  parliament,  and  the  Petition  of  Bight.* 

The  "  Act  for  the  Certainty  of  Forests,  and  of  the  Meets, 
Meers,  Limits,  and  Bounds  of  the  Forests,**  dedared,  that 
the  limit/S  and  bounds  of  the  forests  should  extend  no  for- 
ther  than  those  reputed  and  taken  in  the  twentieth  year  of 
King  Junes ;  and  that  all  presentments  to  the  ccmtraiy 
should  be  void.* 

The  "  Act  for  the  Prevention  of  Vexatious  Proceedings 
touching  the  Order  of  Knighthood,**  declared  and  enacted 
that,  thenceforth  no  person,  of  what  condition,  quality,  es- 
tate, or  degree  soever,  should  be  distrained  or  compelled,  bv 
any  means,  to  take  upon  him  the  order  or  dignity  of  knight* 
hood ;  nor  suffer  or  undergo  any  fine,  trouble,  or  molesta- 
tion, for  not  having  taken  upon  him  such  order  or  dignity.* 

We  may  here  pause  to  consider  the  effect  of  tins  exten- 
sive legislation  on  the  power  of  the  crown.  It  abolished 
the  prindpal  instruments  of  tyranny  employed  by  the  IHi- 
dor,  and  afterwards  by  the  Stuart  monarchs.  It  declared 
illegal  the  expedients,  to  which  Charles  had  resorted,  to  raise 
money  in  the  absence  of  parliament ;  and  it  put  an  end  to 
his  long-cherished  claim,  on  the  ground  of  hereditary  right, 
to  enjoy  tonnage  and  poundage  for  his  life ;  giving  hiin,  in 
succession,  grants  of  that  revenue  for  short  periods  of  weeks 
or  mouths.   The  most  eminent  and  powerful  of  his  ministers 

»  16  Car.  I.,  cap.  14.      «  iq  q^^^  j.^  c^p.  le.      s  x6  Car.  L,^p.  20. 
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was  sttainted  and  put  to  death.  It  was  made  impossible 
for  him  to  resist  the  meeting  of  parliament  once  in  three 
retrs,  and  its  continuance  in  session  for  at  least  fifty  days ; 
▼iiilst  he  conferred  on  the  parliament  then  existing  the 
prerogatiye,  never  before  separated  from  the  crown,  of  con- 
tinuing or  dissolving  itself  at  its  will  and  pleasure.  But 
eicepting  the  latter,  which  was  undoubtedly  an  unconstitu- 
tional interference  with  the  prerogatiye  of  the  crown,  these 
changes  were  a  just  concession  to  the  rights  and  liberties 
of  the  people ;  and  we  may  also  have  observed  that  the 
speeches  in  which  Charles  gave  his  royal  assent  to  these 
icta,  have  none  of  the  defiance  and  vituperation  of  his 
speeches  to  previous  parliaments,  and  rather  breathe  the 
coorteoas  acquiescence,  if  they  do  not  also  exceed  the  sub- 
niMioD,  of  a  constitutional  king. 

These  concessions  were  deemed  by  many  a  sufficient  sur- 
render of  the  royal  power ;  and  Mr.  Hyde,  Lord  Falkland, 
and  others   of  the  popular  party  dedared  in  parliament, 
their  disapproval  of  further  demands.    After  passing  the 
aetB,the  king  went  to  Scotland,  where  Scotch  afiairs  re- 
qoired  his  presence ;  and,  on  his  return,  the  popular  feeling 
had  changed  so  much  in  his  favour,  that  he  made  a  public 
entiy  into  London,  where  "  he  was  received  with  all  imagi- 
nary exjHreesions  and  demonstrations  of  afiection  and  gran- 
dear.'*  The  recorder  was  warm  in  his  praises  and  congratu- 
lations. He  oould  truly  say  from  the  representative  body  of 
the  City,  from  whence  he  had  his  warrant,  that  they  met  his 
mqesty  with  as  much  love  and  flection  as  ever  citizens  of 
London  met  his  royal  progenitors ;  and  he  added,  that  these 
expressions  of  joy,  of  love,  of  loyalty,  he  met  with  every- 
where from  the  citnens  of  London.    The  king  answered, 
that  he  retomed  with  as  hearty  and  kind  affections  to  his 
people  in  general,  and  to  the  City  in  particular,  as  could  be 
deiiied  by  his  loving  subjects :  the  first  he  should  express 
by  governing  them  all  aoeording  to  the  laws  of  the  king- 
dom, and  in  maintaining  and  protecting  the  true  Protestant 
religion*    In  answer  to  another  petition  of  the  City,  that  he 
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would  winter  at  Whitehall,  he  said,  that  although  he  had 
proposed  to  winter  at  Hampton  Court,  he  should  alter  his 
resolution,  and  with  all  convenient  speed  repair  to  White- 
hall.^ The  king  afterwards,  in  a  speech  to  parliament,  re- 
ferred to  his  reception,  "not  being  in  doubt,"  he  said,  "that 
his  subjects*  affections  were  any  way  lessened  to  him  in 
the  time  of  his  absence ;  for  he  could  not  but  remember,  to 
his  great  comfort,  the  joyful  reception  he  had  at  his  entry 
into  London."^ 

Shortly  before  the  king's  return,  the  commons  passed 
through  their  house  a  '*  Declaration  of  the  State  of  the 
Kingdom,"  which,  ns  it  has  acquired  historical  celebrity  as 
the  "  Grand  Eemonatrance,"  requires  our  notice.  It  was 
the  work  of  the  Puritan  members  of  the  house,  being  ob- 
jected to  and  opposed  by  the  others,  as  unparliamentary 
and  inexpedient ;— unparliamentary,  as  being  an  appeal  to 
the  people  concerning  the  government  and  conduct  of  the 
king,  or  as  the  work  of  one  only  of  the  constituent  bodies 
of  parliament ;  inexpedient,  as  a  detail  of  grievances  already 
redressed.  The  draft  was  prepared  by  a  committee,  and 
Iftid  before  the  house  early  in  November ;  and,  after  much 
opposition,  a  day  was  fixed  for  taking  it  into  consideration, 
clause  by  clause,  by  the  whole  house,  the  Speaker  in  the 
chair.  The  debate  commenced  at  three  o'clock  in  the  afte^ 
noon,  and  was  continued  until  three  o'clock  on  the  follow- 
ing morning ;  when  the  question  being  put,  whether  the 
Declaration,  as  amended,  should  pass,  it  was  carried  in  the 
affirmative  by  a  majority  of  159  to  148  ;  but  a  motion  that 
it  should  be  printed,  terminated  in  a  resolution  that  it 
should  not  be  printed  without  the  particular  order  of  the 
house.^  The  debate  produced  great  passion  and  vehemence; 
and  the  excitement  is  made  evident  by  a  saying  of  Oliver 

*  Kushworth's  Collections,  part  8,  vol.  i.  p.  433.  He  giveo  the  pro- 
gramme of  the  procession  of  the  king  and  queen  through  tlie  oitj,  tbe 
speeches  of  the  recorder  and  the  king,  etc. 

'  Parliamentary  History,  vol.  x.  pp.  51-93. 

'  Bushworth's  Collections,  part  8,  voL  i.  p.  428. 
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Cromwell,  wbo  told  Lord  Falkland  as  they  went  out  of  the 
hooae,  after  the  debate,  that "  If  the  remonstrance  had  been 
rejected,  he  would  have  sold  all  he  had  the  next  morning, 
wd  never  have  seen  England  more ;  and  he  knew  there 
were  many  other  honest  men  of  the  same  resolution."' 

This  remonstrance  has  been  considered  under  different 
aspects  by  historians.  By  Hume,  who  characterizes  it  "  as 
consiating  of  many  gross  falsehoods,  intermingled  with  some 
erident  truth,"  it  is  said  to  be  "  a  plain  signal  for  further 
attacks  on  the  royal  prerogative ;  and  a  declaration  that  the 
coacessions  already  made,  however  important,  were  not  to 
be  regarded  as  satisfactory ;  and  nothing  less  was  foreseen, 
whatever  ancient  names  might  be  preserved,  than  an  aboli- 
tion almost  total  of  the  monarchical  government  of  Eng- 
land."* Mr.  Hallam  considers  that  "  it  was  put  forward  to 
stem  the  returning  tide  of  loyalty,  which  not  only  threat- 
ened to  obstruct  the  further  progress  of  the  popular  leader, 
hut  as  they  would  allege  might,  by  gaining  strength,  wash 
away  some  at  least  of  the  bulwarks  that  had  been  so  re- 
cently constructed  for  the  preservation  of  liberty."'*  An- 
other view  is  that  it  "  was  an  appeal  to  the  people,  rendered 
necessary  by  the  falsehood  and  unfaithfulness  of  the  king 
to  all  his  engagements,  in  order  to  bring  about  a  lasting  ad- 
juatment  of  right  relations  between  the  commons  and  the 
crown."^ 

The  remonstrance  was  delivered  to  the  king  by  a  com- 
mittee of  the  commons  on  the  1st  of  December,  accompanied 
by  a  petition  from  the  commons  in  parliament  assembled, 
h  is  not  addressed  to  the  king,  of  whom  it  speaks  in  the 
third  person,  nor  to  the  people,  nor  to  any  other  body  or 
person ;  but  in  the  petition  it  is  described  as  "  a  declara- 
ti<m  of  the  state  of  the  kingdom  which  the  commons  had 

•  Caarendon'B History;  Pari. Hist., vol. x. pp. 26-43, 44-60. 
-  Home's  History,  eh.  65. 

>  HalUm's  Constitutional  History,  eh.  ix.  vol.  i.  p.  682. 

*  This  is  the  view  of  Mr.  Forster  in  his  Essay  on  the  Grand  Bemon- 
•tfwaoe.  (Forster's  Essays,  vol.  i.  p  173.) 
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been  necessitated  to  make  for  the  information  of  your  ma- 
jesty, your  peers,  and  all  other  your  loyal  subjects.*'  "  But," 
it  is  added,  "  without  the  least  intention  to  lay  any  blemish 
upon  your  royal  person,  but  only  ta  represent  how  your 
royal  authority  and  trust  have  been  abused,  to  the  great 
prejudice  and  danger  of  your  majesty,  and  of  all  your  good 
subjects."  * 

Nor  does  the  Eemonstrance  treat  the  king  otherwise  than 
with  respect,  and  a  due  regard  to  his  royal  position.  It  re- 
views all  the  acts  and  conduct  of  Charles  atid  of  his  govern- 
ment, from  his  accession  to  its  date ;  and  it  draws  a  pic- 
ture of  their  effects  on  the  happiness  and  prosperity  of  the 
people,  that  would  move  to  pity  and  indignation  if  the  power 
then  existed  and  was  stfll  exercised.  But  these  acts  and 
conduct  are  not  imputed  to  Charles  himself;  and  the  Be- 
monstrance  loses  much  of  its  force  from  the  unsubstan- 
tiability  of  those  who  are  denounced  as  the  prime  movers 
and  perverters  of  the  king's  power  and  authority.  It  is 
directed  against  a  wicked  and  malignant  party  prevalent  in 
the  government,  afterwards  described  as  "  Jesuited  papists, 
bishops,  and  the  corrupt  part  of  the  clergy,  councillors,  and 
courtiers  who  have  private  ends."  But  none  of  these  are 
named  ;  so  that  the  king  was  able,  in  his  answer,  to  say,  in 
reference  to  the  parties  charged,  that,  so  far  from  admitting 
divers  things  in  the  preamble  of  the  petition,  he  professed 
he  could  not  understand  them. 

The  Remonstrance  admits  that  the  grievances  and  oppres- 
sions it  portrayed  were  then  removed, — "the  difficulties 
seemed  to  be  insuperable  which,  by  the  Divine  Providence, 
we  have  overcome."  It  specifies  large  sums  of  money  that 
had  been  raised,  "  and  yet  God  hath  so  blessed  the  en- 

^  The  Eemonstrance  will  be  found  in  extenao  in  Kusthwoitii's  Col- 
lections, part  3,  vol.  i.  p.  438,  divided  into  206  clauses  of  various  lengths, 
indicating  probably  the  several  clauses  put  to  the  house  seriatim;  m  Bft- 
pin*s  History  of  England,  second  edition,  pp.  889-397 ;  in  the  F»riia- 
mentary  and  Constitutional  History,  vol.  x.  pp.  60-89 ;  and  in  Cobbetf  s 
Parliamentary  History,  vol.  ii^  edit.  1807.  The  petition,  the  king's 
answer  to  the  petition,  and  his  answer  to  the  Bemonstmnce,  will  alio  be 
found  in  these  volumes. 
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detToors  of  this  parliament,  that  the  kingdom  is  a  great 
gainer  bj  all  these  charges."  "  The  ship-money  is  abolished, 
vhich  cost  this  kingdom  abore  £200,000  a  year.  The  coat 
aad  oondact  money  and  other  military  charges  are  taken 
away,  which,  in  many  counties,  amounted  to  little  less  than 
theahip-money.  The  monopolies  are  all  suppressed,  whereof 
some  few  did  prejudice  the  subject  aboTe  a  million  yearly ; 
the  soap,  £100,000;  the  wine,  £300,000;  the  leather  must 
iieeJs  exceed  both,  and  salt  could  be  no  less  than  that ;  be- 
ndes  the  inferior  monopolies,  which,  if  they  could  be  exactly 
compated,  would  make  up  a  great  sum." 

It  admits  that  the  king's  power  of  evil  was  taken  away. 
"  That  which  is  more  beneficial  than  all  this  is,  the  root  of 
these  evils  is  taken  away ;  which  was  the  arbitrary  power 
pretended  to  be  in  his  majesty,  of  taxing  his  subjects,  or 
charging  their  estates  without  consent  of  parliament,  which 
i^  DOW  declared  to  be  against  law,  by  the  judgment  of  both 
houses,  and  also  by  an  act  of  parliament."  . 

It  reviews  the  advantages  which  had  resulted  from  the 
impeachments  and  the  several  new  laws.  By  the  former 
"the  living  grievances,  the  evil  counsellors  and  actors  of 
these  mischiefs,  have  been  so  quelled,  that  it  is  likely  not 
only  to  be  an  ease  to  the  present  time,  but  a  preservation 
to  the  future."  Among  the  latter  are  named  the  Triennial 
Aet,  and  the  act  to  prevent  the  abrupt  dissolution  of  parlia- 
ment, which  **  secure  a  full  operation  of  the  present  remedy, 
tnd  afford  a  perpetual  spring  of  remedies  for  the  future." 
**  The  star-chamber,  the  high-commission,  the  courts  of  pre- 
sident and  council  in  the  north,  the  immoderate  power  of 
the  council-table,  are  all  taken  away ;  the  canons  and  the 
power  of  canon-making  are  blasted  by  the  vote  of  both 
Psoases ;  the  forests  are  by  a  good  law  reduced  to  their  right 
boonds ;  and  other  things  of  main  importance  for  the  good 
of  this  kingdom  are  in  proposition.  The  malignants  have 
endeavoured  to  work  on  his  majesty  ill  impressions  and 
<^iiiions  of  our  proceedings,  as  if  we  had  altogether  done 
our  own  work  and  not  his,  and  had  obtained  from  him  many 
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things  very  prejudicial  to  the  crown,  both  in  respect  of  pre- 
rogative and  profit.  To  wipe  out  the  first  part  of  this  slan- 
der, we  think  good  only  to  say  that  all  we  have  done  is  for 
his  majesty,  his  greatness,  honour,  and  su[)port.  ...  As  to 
the  second  branch  of  this  slander,  we  acknowledge  with 
much  thankfulness  that  his  majesty  hath  passed  more  good 
bills  to  the  advantage  of  his  subjects  than  have  been  in 
many  ages." 

The  Remonstrance  next  proceeds  to  declare  the  reforma- 
tion in  view : — "  And  now  what  hope  have  we  but  in  God ; 
when  the  only  means  of  our  subsistence  and  power  of  re- 
formation is,  under  Him,  in  the  parliament  ?  But  what  can 
we,  the  commons,  do,  without  the  conjunction  of  the  house 
of  lords  ?  and  what  conjunction  can  we  expect  there,  where 
the  bishops  and  recusant  lords  are  so  numerous  and  preva- 
lent, that  they  are  able  to  cross  and  interrupt  our  best  en- 
deavours for  reformation,  and,  by  that  means,  give  advan- 
tage to  this  malignant  party  to  traduce  our  proceedings? 
.  .  .  "We  confess  our  intention  is,  and  our  endeavours  have 
been,  to  reduce  within  bounds  that  exorbitant  power  which 
the  prelates  have  assumed  unto  themselves,  so  contrary  both 
to  the  Word  of  God,  and  the  laws  of  the  land ;  to  which 
end  we  have  passed  the  bill  for  the  removing  them  from 
their  temporal  power  and  employments,  that  so  the  better 
they  might,  with  meekness,  apply  themselves  to  the  dis- 
charge of  their  functions ;  which  bill  themselves  opposed, 
and  were  the  principal  instruments  of  crossing  it."  .  .  .  They 
then  declare  their  own  views  of  discipline  and  government 
of  the  Church  ;  and  desire  a  general  synod  of  divines,  the 
results  of  whose  consultations  should  be  represented  to  the 
parliament,  to  be  there  allowed  of  and  confirmed,  and  re- 
ceive the  stamp  of  authority. 

They  deny  the  charge  maliciously  made,  that  they  intend 
to  destroy  and  discourage  learning,  declaring  that  they  **  in- 
tend to  reform  and  purge  the  fountains  of  learning,  the  two 
Universities ;  that  the  streams  flowing  from  them  may  be 
clear  and  pure,  and  an  honour  and  comfort  to  the  whole 
land." 
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The  malignants  tell  the  people,  "  that  our  meddling  with 
the  power  of  episcopacy  hath  caused  sectaries  and  conven- 
ticles  Thus,  with  Elijah,  we  are  called  by  this  mnlignant 

partj,  the  troublers  of  the  state ;  and  still,  while  we  endea- 
TOUT  to  reform  their  abuses,  they  make  us  the  authors  of 
thoae  mischiefs  we  study  to  prevent." 

They  finally  state  the  courses  for  perfecting  the  work 
hegon,  and  removing  all  future  impediments,  under  iive 
b^ida, — 

"  1.  To  keep  papists  in  such  condition,  as  that  they  may  not 
he  able  to  do  us  any  hurt ;  and  for  avoiding  such  connivance 
and  favour  as  heretofore  hath  been  shown  to  them,  that  his 
majesty  be  pleased  to  grant  a  commission  to  some  choice 
men  named  in  parliament,  who  may  take  notice  of  their 
increase,  their  counsels,  and  proceedings ;  and  use  all  due 
means,  by  execution  of  the  laws,  to  prevent  any  mischievous 
designs  against  the  peace  and  safety  of  the  kingdom. — 
2.  That  some  good  course  be  taken  to  discover  the  false  con- 
formity of  papists  to  the  church,  whereby  they  have  been 
admitted  into  places  of  trust. — 3.  That  all  illegal  grievances 
and  exactions  be  presented  and  punished  at  the  sessions  and 
assizes ;  and  that  judges  and  justices  be  sworn  to  the  due 
execution  of  the  Petition  of  Bight  and  other  laws. — 4.  That 
his  majesty  be  humbly  petitioned,  by  both  houses,  to  em- 
ploy such  counsellors,  ambassadors,  and  ministers  as  the 
parliament  may  have  cause  to  confide  in,  without  which  we 
cannot  give  his  majesty  such  supplies  as  is  desired. — 5.  That 
all  counsellors  of  state  may  be  sworn  to  observe  the  laws 
which  concern  the  subject  in  his  liberty ;  not  to  receive,  or 
give,  reward  or  pension,  to  or  from  any  foreign  prince ; 
that  all  good  courses  may  be  taken  to  unite  the  two  king- 
doms of  England  and  Scotland  ;  to  take  away  all  differences 
among  ourselves  for  matters  indifierent  concerning  religion, 
and  to  unite  ourselves  against  the  common  enemies,  and 
to  labour,  by  all  oflBces  of  friendship,  to  unite  the  foreign 
Churches  with  us,  in  the  same  cause." 

"  If  these  things,"  it  concludes,  "  may  be  observed,  ^e 
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doubt  not  bat  God  will  crown  this  parliament  with  each 
socooM,  as  shall  be  the  beginning  and  foundation  of  more 
honour  and  happiness  to  his  majesty,  than  ever  was  yet 
enjoyed  by  one  of  his  royal  predecessors." 

Such  is  the  Grand  Eemonstrance ;  and  it  must  be  eon- 
fessed  that  it  is  difficult  to  determine  from  what  motive  it 
proceeded,  or  what  object  it  had  in  view.  Histonans  hare 
not,  in  general,  considered  it  as  possessing  much  constitu- 
tional value  ;  it  is  not  addressed,  prominently,  to  any  great 
principle  then  in  danger  or  in  doubt,  and  a  document  so 
lengthy  and  pretending  seems  to  end  in  a  lame  and  im- 
potent conclusion,  when  it  propounds  amongst  the  reme- 
dies for  bad  government — and  those  the  most  prominent- 
increased  vigilance  towards  papists,  and  a  more  extended 
union  of  protestants  against  them.  Yievnng  it  as  a  re- 
monstrance of  the  house  of  commons,  against  the  tyranny 
or  illegal  government  of  the  king,  it  loses  its  effect  by  its 
confession,  that  the  grievances  complained  of  had  been  fully 
redressed,  and  that  the  king's  power  of  evil  was  taken  away ; 
and  it  is  not  to  be  compared,  in  that  respect,  with  the  bold 
remonstrances  of  the  commons  to  James, — or  even  to  those, 
in  the  early  part  of  this  reign,  when  Charles  was  in  the 
plenitude  of  his  prerogative, — defying  the  power,  and  darmg 
the  punishments  the  kings  were  then  able  and  willing  to  in- 
flict. If  we  view  it  as  a  measure  rendered  necessary  by  the 
faithlessness  of  the  king  (for  which  there  is  no  authority  in 
the  tenour  or  terms  of  the  remonstrance),  it  may  be  objected 
that  the  king  had  surrendered  by  acts  of  parliament  the 
prerogatives  which  he  had  assumed,  and  by  which  he  had 
illegally  oppressed  his  people ;  and  had  thus  given  the  high- 
est security  known  to  the  constitution,  for  the  abandonment 
of  his  assumed  prerogatives ;  and  therefore  an  appeal  to  the 
people,  in  anticipation  of  his  future  misconduct,  was  singu- 
larly ungracious.  If  another  view  of  it  may  be  hazarded, 
the  Bemonstrance  may  have  been  intended  to  aid  the  design 
of  removing  from  parliament  the  bishops  and  recusant  lords 
whom  it  so  strongly  denounced  as  the  obstacles  to  all  pro- 
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geem.  The  removal  of  tbe  bisbops  was  then  the  great  point 
of  the  Puritan  party ;  the  intention  to  remore  them  is  eon- 
^BBsed  in  the  remonstrance,  but  it  was  almost  the  only  point 
in  which  they  could  not  get  the  concurrence  of  the  king 
and  ^le  lords.  It  was  accomplished  howerer  within  a  few 
months  after  the  Bemonstrance ;  and  when  we  consider  the 
powerful  nature  of  religious  feelings,  and  how  slrongly  they 
influenced  the  actions  of  the  Puritans  in  parliament,  it  will 
perhaps  be  felt  that  such  motiyes, — and  such  motives  only,  in 
the  iben  subdued  condition  of  the  king, — could  have  fired 
the  energies  of  the  Puritan  patriots  to  the  exasperation 
whidi  the  debate  produced ;  and  they  are,  perhaps,  adequate 
to  explain  the  resolution  of  Cromwell  (as  the  same  motives 
animated  the  Pilgrim  Fathers)  to  sell  all  he  possessed,  and 
leave  the  country,  if  the  Bemonstrance  had  not  been  car- 
ried.i 

The  king  got  into  collision  with  both  houses,  through  his 
baring  (it  appears  by  the  adrice  of  his  solicitor-general,  St. 
John)  in  a  speech  to  them,  referred  to  a  bill  then  in  pro- 
gress for  the  pressing  of  soldiers,  in  which  his  prerogative 
to  press  the  fireebom  subject  was  disputed,  except  under 

^  Professor  Smjth  attributes  the  Bemonstrance  to  a  religious  origin. 
**  Tbe  edebrated  Bemonstrance,  which  waa  at  last  presented  to  the  king, 
and  ma  so  fitted  by  its  tedious  ill-htunoar  to  drive  him  to  anj  possible 
OEtmnitj,  would  probably  not  have  been  proposed,  much  less  voted,  if 
the  great  oonstdtutional  question  of  prerogative  and  privilege  had  not 
been  interwoven  with  others  of  a  theological  nature ;  questions  by  which 
it  unfortunately  happens,  that  the  minds  of  men  may,  at  any  time,  be 
exasperated  and  embittered  to  any  possible  degree  of  fury  and  absur- 
ds."  (Lectures  on  Modem  History,  voL  L  p.  887.)    Lord  Macaulay 
obaervesy  **  After  a  hot  debate  of  many  hours,  the  renumstrance  was  carried 
by  only  eleven  votes.    The  result  of  this  struggle  was  highly  fiivourable 
to  the  conservative  party.    It  could  not  be  doubted  that  only  some  great 
indiscretion  could  prevent  them  from  shortly  obtaining  the  predomi- 
Rsnoe  in  the  lower  house.    The  upper  house  was  already  their  own. 
KoCliiogwaa  wanting  to  ensure  their  luccess,  but  that  the  king  should, 
IB  aD  ]»  oonduct,  show  respect  for  the  laws,  and  scrupulous  good  futh 
I  his  subjecU."  (History  of  England,  voL  i.  p.  106.) 
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the  exigency  of  foreign  invasion.  "  Seeing,"  he  Baid,  "  there 
is  a  dispute  raised  concerning  the  bounds  of  this  ancient 
and  undoubted  prerogative,  to  avoid  further  dispute  at  this 
time,  I  offer  that  the  bill  may  pass  with  a  salvo  jure,  both 
for  king  and  people,  leaving  such  debates  for  a  time  that 
may  better  hear  them." 

Both  houses  treated  this  allusion  to  a  pending  bill  as  a 
great  breach  of  privilege,  and  not  only  joined  in  a  protes- 
tation against  it,  but  in  great  form  presented  a  remon- 
strance and  petition  to  the  king,  in  which  they  asserted 
that  it  was  *'  their  ancient  and  undoubted  right  that  your 
majesty  ought  not  to  take  notice  of  any  matters  in  agitation 
and  debate  in  either  of  the  houses  of  parliament,  but  by 
their  information  or  agreement,  ....  or  to  manifest  or 
declare  your  consent  or  dissent,  approbation  or  dislike,  of 
the  same  before  it  is  presented  to  your  majesty  in  due 
course  of  parliament."  The  king,  in  his  speech  in  answer, 
explained,  that  what  he  had  done  was  out  of  his  great  seal 
for  the  quick  despatch  of  the  bill  for  suppressing  the  rebel- 
lion in  Ireland,  and  his  desire  to  prevent  the  delay  which 
would  have  occurred  if  the  bill  had  passed  both  houses  in 
a  way  that  he  could  not  have  given  the  royal  assent  to  it ; 
and  he  added,  that  he  had  not  the  least  thought  of  breaking 
the  privileges  of  parliament,  but  should  ever  protect  and 
uphold  them,  expecting  that  they  would  be  as  careful  not  to 
trench  on  his  just  prerogatives ;  and  then  there  would  be 
little  disagreement  between  them  on  that  point.^ 

The  value  of  the  latter  remonstrance  in  our  days  is  very 
little,  for  the  ministers  of  the  crown  may  now  accomplish, 
on  behalf  of  the  king,  what  was  so  strongly  objected  to 
when  done  by  Charles  in  his  own  person.  The  whole  pro- 
ceeding is  a  proof  that  the  modem  system  of  government 
through  ministers,  was  not  at  that  time  understood,  or  but 
partially  acted  upon. 

We  now  pass  to  another  phase  in  Charles's  eventful  life, 
when,  relinquishing  all  his  compliant  submission  to  the 
*  Parliamentary  History,  vol.  x.  p.  99. 
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commons,  and  losing  sigbt  of  his  pledged  regard  to  their  pri- 
rileges,  he  entered  into  a  personal  contest  with  them.    The 
itteinpted  seizure  of  the  five  members,  one  of  the  most 
ominous  passages  of  English  history,  is  referred  to.     Since 
the  Grand  Bemonstrance,  seyeral  subjects  of  dispute  and 
irritation  had  arisen  between  the  king  and  the  parliament. 
One  has  just  been  mentioned ;  another  arose  out  of  a  de- 
mand by  the  commons,  that  the  king  should  remove  the 
Hentenant  of  the  Tower  from  his  office,  and  place  another 
nominated  by  the  commons,  in  his  room  ; — a  demand  w  hich 
the  pec^rs  considered  to  be  an  interference  with  the  royal 
pperogfitivo,  and  in  which,  therefore,  they  refused  to  concur. 
Then  followed  an  unpleasant  inquiry  in  the  house  of  com- 
mons, in  which  the  queen  was  involved — relating  to  infor- 
mation which  she  alleged  had  been  given  to  her  during 
Charles's  absence  in  Scotland,  that  it  was  intended  to  seize 
the  persons  of  herself  and  the  prince,  if  any  attempt  were 
made  to  bring  up  the  army  from  the  north  to  overawe  the 
parliament — a  scheme  suspected  and  denounced  in  parlia- 
ment as  the  Army  Plot.    On  the  ground  that  the  allegation 
scandalized  certain  members  of  the  house,  an  inquiry  was 
entered  upon,  and  Charles  was  asked  to  give  up  the  name  of 
the  queen*8  informant,  which  he  refused  to  do.     The  com- 
mons, too,  charged  twelve  bishops  with  high  treason,  for 
attempting  to  subvert  the  laws  and  being  of  parliament. 
Riots  and  tumults  took  place  daily  in  the  neighbourhood  of 
the  houses  of  parliament ;  and  the  bishops,  being  particu- 
larly obnoxious  to  the  crowds,  dared  not  encounter  them, 
and  they  absented  themselves  from  parliament.     Twelve 
bishops  protested  in  the  house  of  lords  that  they  had  been 
menaced,  affronted,  and  assaulted  on  their  way  to  the  house, 
and  put  in  danger  of  their  lives ;  and  they  went  the  length 
of  protesting,  in  writing,  against  all  proceedings  in  the 
house  during,  what  they  termed,  their  forced  and  violent 
absence.    The  lords  communicated  the  bishops'  protest  to 
the  commons,  who  immediately  accused  the  latter  of  high 
treason  for  interrupting  the  business  of  parliament;  and 
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the  lords  were  so  compliant  as  to  order  the  bishops  to  be 
taken  into  custody.  The  king,  also,  declined  to  accede  to 
an  address  from  the  commons  for  a  guard ;  treating  their 
fears  for  their  safely  as  groundless,  assuring  them  of  hii 
protection,  and  promising  condign  punishment  to  any  one 
who  should  offer  them  any  violence ;  but  in  reality  hurt  and 
annoyed  at  their  interference  with  his  prerogative.^ 

Events  like  these  occurring  in  one  short  month  were  cal- 
culated to  irritate  the  king's  temper  and  bewilder  his  judg- 
ment ;  but  he  would  not  have  fallen  into  the  rash  and  dan- 
gerous project  of  seizing  the  five  members,  if  he  had  consulted 
the  men  whom,  about  this  period,  he  had  attracted  to  his 
councils.  Lord  Falkland  had  become  secretary  of  state, 
in  the  place  of  Yane ;  and  Sir  John  Colepepper,  knight  of 
the  shire  for  Kent,  chancellor  of  the  exchequer ;  Mr.  Hyde, 
also,  had  agreed  to  become  a  minister,  but  without  actual 
office ;  and  to  these  three  the  king  consented  to  yield  the 
direction  of  himself  and  his  affairs.  These  accessions  to  the 
king's  ministry  were  brought  about  by  Lord  Digby,  who 
had  long  served  the  king  as  his  minister,  and  whom  the  king 
had  raised  to  the  house  of  lords.  It  was  intended  that  Lord 
Digby  should  have  ceased  to  be  the  adviser  of  the  king; 
but  between  the  king  and  Digby  alone  the  project  of  the 
seiziure  «f  the  five  members  was  agreed  and  resolved  upon, 
without  the  least  comnuuiication  with  either  of  the  other 
three.i 

When  the  parliament  met,  ufter  the  adjournment  for 
Christmas,  the  attorney-general  attended  at  the  house  of 
lords,  and,  standing  at  the  derk's  table,  stated  that  the  king 
had  commanded  him  to  accuse,  and  that  he  did  accuse.  Lord 
Kimbolton,  a  member  of  the  house  of  peers,  Mr.  Holies, 
Mr.  Fym,  Mr.  Hampden,  Bir  Arthur  Haselrigge,  and  Mr. 
Strode,  members  of  the  house  of  commons,  of  high  treason. 
He  delivered  articles,  which  he  had  received  &om  the  king, 
charging  them  "  with  having  endeavoured  to  deprive  him  of 

1  FarliMnentaiy  Histoiy,  voL  x.  pp.  120-156. 
9  Clarendon's  History,  toL  L  part  2,  pp.  340-34M* 
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hit  roTil  power,  and  to  place  in  the  subjects  an  arbitrary 
and  tTrannicid  power, — by  foul  aspersions  to  alienate  the 
•fieotionB  of  the  people  from  the  king,  and  to  make  him 
odioos  to  them, — ^to  draw  the  army  to  disobedience  and  to 
side  with  them  in  their  treacherous  designs, — that  they  had 
tatutorously  inrited  a  foreign  power  to  invade  the  kingdom, 
—that  they  had  traitorously  endeavoured  to  subvert  the 
rights  and  very  being  of  parliaments, — ^that  they  had,  by 
fbfce  and  terror,  endeavoured  to  compel  the  parliament  to 
job  them  in  their  traitorous  designs;  and  had  actually 
niaed  and  countenanced  tumults  against  the  king  and  par- 
liament; and  that  they  had  traitorously  conspired  to  levy, 
and  actually  had  levied  war  against  the  king.' '  The  attorney- 
gmend  demanded  a  select  committee,  to  take  the  examina- 
tion of  the  witnesses  to  be  produced  by  the  king ;  and  that 
the  persons  of  the  accused  should  be  secured.^ 

On  the  same  day  the  king  sent  the  serjeant-at-arms  to  the 
house  of  commons,  with  a  message  demanding  the  five  mem- 
bers to  be  delivered  to  the  Serjeant,  and  being  delivered  that 
be  should  arrest  them  of  high  treason.  The  commons  imme- 
diately ordered  Lord  Falkland,  the  chancellor  of  the  exche- 
quer, and  two  other  members  to  attend  the  king  to  inform 
bim  that  the  house  would  take  his  message  into  consideration 
with  as  much  speed  as  the  business  would  admit ;  and  in  the 
zneaotime  would  take  care  that  the  gentlemen  should  be  ready 
to  answer  any  legal  charge  made  against  them.  The  house, 
9Ibo,  enjoined  the  accused  members  to  attend  the  house 
daily  until  further  orders.^ 

The  king,  nothing  daunted,  went  on  the  following  day,  in 
person,  to  the  house  of  commons,  accompanied  by  a  guard 
of  scddiers,  to  arrest  the  accused  members.  Private  infor- 
matioai  was  given  of  his  approach,  and  the  members  were 
removed,  the  last  only  quitting  the  house  as  the  king  en- 
tered. He  passed  up  to  the  Speaker's  chair,  which  he  took ; 
—and  after  looking  about  the  house,  and  not  perceiving  Mr. 
Pym,  whose  person  he  knew,  he  asked  the  Speaker,  whether 
>  F«rL  Hut^  ▼ol.  X.  p.  X67,  «  Idem,  p.  161. 


850  CHABLES  I.  [CH.ITI. 

any  of  those  persons  were  in  the  house,  and  where  they  were. 
The  Speaker,  falling  on  his  knees,  replied,  "  1  have  neither 
eyes  to  see  nor  tongue  to  speak  in  this  place,  but  as  the  bouse 
is  pleased  to  direct  me,  whose  servant  I  am  here  ;  and  humbly 
beg  your  majesty's  pardon,  that  I  cannot  give  any  other 
answer  than  this,  to  what  your  majesty  is  pleased  to  demand 
of  me."  The  king  seeing  that  his  attempt  had  been  un- 
successful, addressed  the  house  in  a  short  speech  from  the 
Speaker's  chair,  saying  that  "  when  he  sent  the  serjeant-at- 
arms,  he  expected  obedience,  and  not  a  message — that  though 
he  would  be  careful  of  their  privileges,  they  must  know  that 
in  cases  of  treason  there  was  no  prinlege, — and  that  so  long 
as  those  persons  he  had  accused,  were  in  the  house,  he  could 
not  expect  that  it  would  be  in  the  right  way  that  he  heartily 
wished  it.  But  since  he  saw  that  the  birds  were  flown,  he 
would  trouble  them  no  more  than  to  tell  them  he  expected 
they  would  send  them  to  him  as  soon  as  they  returned  to  the 
house,  otherwise  he  must  take  his  own  course  to  find  them." 
He  retired  amidst  shouts  of  "  Privilege !  Privilege !"  and  the 
house,  in  great  excitement,  adjourned  till  the  next  day. 

AVhen  the  commons  assembled,  they  passed  a  declaration 
that  "  the  king's  proceedings  was  a  high  breach  of  the  rights 
and  privileges  of  parliament,  and  that  they  could  not,  with 
the  safety  of  their  own  persons,  sit  any  longer,  without  a  full 
vindication  of  so  high  a  breach,  and  a  suflScient  guard  where- 
in they  might  confide."  They  then  adjourned  to  the  11  th  of 
January ;  but  they  appointed  a  committee  to  sit  in  the  mean- 
time at  G-uildhall,  with  power  to  consider  and  resolve  of  all 
things  that  might  concern  the  good  and  safety  of  the  City 
and  kingdom.  The  house  of  lords  made  a  similar  adjourn- 
ment.' 

Mr.  Pym  vindicated  himself  before  the  house  of  commons 
from  the  king's  charges.  He  admitted  that  "  the  articles,  if 
proved,  were  high  treason,  and  to  clear  himself  from  them, 
he  should  parallel  and  similize  his  actions  with  these  articles. 
If  to  vote  (he  said)  with  the  parliament  as  a  member  of  the 
*  Pariiamentary  History,  vol.  x.  pp.  163-168. 
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house,  wherein  all  our  votes  ought  to  be  free,  be  to  endea- 
vour to  subvert  the  fundamental  laws,  then  1  am  guilty  of 
the  first  article.    IS  to  agree  and  consent  by  vote  with  the 
whole  state  of  the  kingdom,  to  ordain  and  make  laws  for 
the  good  government  of  the  king's  subjects,  in  peace  and 
dutiful  obedience  to  their  lawful  sovereign,  be  to  introduce 
an  arbitrary  and  tyrannical  government,  then  I  am  guilty  o 
the  second  article.     If  to  consent,  by  vote  with  the  parlia 
ment,  to  raise  a  guard  or  trained  band,  to  secure  and  defend 
the  persons  of  the  members,  environed  and  beset  with  many 
dangers  in  the  absence  of  the  king ;  and  to  vote  with  the 
house,  in  obedience  to  the  king's  command,  at  his  return 
actually  to  levy  arms  against  the  king,  then  I  am  guilty  of 
the  third  article.   If  to  join  with  the  parliament  of  England, 
by  free  vote,  to  crave  brotherly  assistance  from  Scotland  to 
suppress  the  rebellion  in  Ireland,  be  to  invade  and  encourage 
a  foreign  power  to  invade  the  kingdom,  then  am  I  guilty 
of  high  treason,  by  the  fourth  article.     If  to  agree  with  the 
greatest  and  wisest  counsel  of  state,  to  suppress  unlawful 
tumults  and  riotous  assemblies ; — to  agree  with  the  house, 
by  vote,  to  all  orders,  edicts,  and  declarations  for  their  re- 
pelling,— be  to  raise  and  countenance  them  in  their  unlaw- 
ful actions,  then  am  I  guilty  of  the  fifth  article.     If  by  free 
vote  to  join  with  the  parliament  in  publishing  of  a  remon- 
strance, in  setting  forth  declarations  against  delinquents 
in  the  state,  against  incendiaries  against  his  majesty  and 
his  kingdom,  against  ill  counsellors  which  labour  to  avert 
the  king's  affections  from  parliaments, — against  those  ill- 
affected  bishops  that  have  innovated  our  religion,  oppressed 
painful,  learned,  and  godly  ministers  with  vexatious  suits 
and  molestations  in  their  unjust  courts ;  by  cruel  sentences 
of  pillory  and  cutting  off  their  ears  ;^  by  great  fines,  banish- 

'  'Prjnae,  Burton,  and  Baatwick  are  here  alluded  to ;  they  were 
acnteneed  bj  the  atar-cbamber  to  be  exposed  on  scaffolds,  to  hare  their 
tmrm  out  off,  and  their  &ces  branded  with  hot  irons.  The  treatment  of 
perBont  eminent  in  their  respective  professions  of  divinity,  law,  and 
pbyvic,  as  common  rogues,  for  offences  of  a  political  nature,  raised  the 
ftnger  and  indignation  of  the  public. 
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ments  and  perpetual  imprisonment ,' — if  this  be  to  cast  asp^- 
sions  upon  his  majesty,  and  his  govemfnent,  and  to  alienate 
the  hearts  of  his  loyal  subjects,  good  Protestants  and  well- 
affected  in  religion,  from  their  due  obedience  to  his  royal 
majesty,  then  I  am  guilty  of  the  sixth  article.  If  to  consent, 
by  vote  with  the  parliament,  to  put  forth  proclamations,  or 
to  send  declarations  to  his  majesty's  army,  to  animate  and 
encourage  them  to  his  loyal  obedience,  to  give  so  many  sub- 
sidies, and  raise  so  many  great  sums  of  money,  willingly, 
for  their  keeping  on  foot,  to  serve  the  king  upon  his  royal 
command,  on  any  occasion ;  to  apprehend  and  attach  as  de- 
linquents such  persons  in  the  same  as  were  disaffected  both 
to  his  sacred  person,  his  crown  and  dignity,  to  his  wise 
and  great  counsel  of  parliament ;  to  the  true  and  orthodox 
doctrine  of  the  Church  of  England,  and  the  true  religion 
grounded  on  the  doctrine  of  Christ  himself,  and  established 
and  confirmed  by  many  acts  of  parliament,  in  the  reigns  of 
Henry  VIII.,  Edward  VI.,  Elizabeth,  and  James, — if  theee 
be  to  draw  his  majesty's  army  into  disobedience,  and  side  with 
ns  in  our  dangers,  then  am  I  guilty  of  the  seventh  article."^ 
This  answer  of  the  great  Puritan  leader  shows  that 
Charles  had  founded  his  charges  against  the  five  members 
wholly  on  their  parliamentary  conduct ;  although  small  in- 
deed must  have  been  his  expectation  that  the  charges  could 
have  been  sustained  in  a  tribunal  which  had  participated  in, 
or  sanctioned,  the  acts  charged  against  the  accused.    But 
he  still  continued  his  efforts,  even  his  personal  efforts,  to 
arrest  the  members.    During  the  short  recess  of  parliament^ 
he  went  into  the  City,  where  the  accused  members  were 
concealed ;  and,  in  a  speech  to  the  common  council  assembled 
at  Guildhall,  he  required  their  assistance  in  apprehending 
the  accused.    Three  days  afterwards  he  issued  a  proclama- 
tion, commanding  magistrates  and  officers  to  apprehend 
and  convey  them  to  the  Tower ;  but,  on  the  day  before  par- 
liament reassembled,  the  king  quitted  London  and  retired 

*  Parliamentary  History,  toI.  x.  p.  169.    Letter  firom  the  coUectious 
of  Sir  Henry  Goodrich,  Bart.    London :  printed  for  Peter  Cole,  1641. 


i 


f 


UML]  8EFARATIOK  OW  TUfB  UXJ)  PABLIAMENT.  853 

to  his  palace  at  Hampton  Court, — never  again  to  return  to 
the  metropolis  of  his  kingdom  until  brought  there  for  his 
trial  and  execution.^ 

The  parliament  met  on  the  11th  of  January.  The  accused 
members  were  brought  in  triumph  by  water  to  Westminster 
amidst  the  plaudits  of  the  people,  and  took  their  seats  in 
the  house  of  commons.  It  was  now  apparent  that  all  chance 
of  reconciliation  was  at  an  end ;  and  both  sides  prepared  for 
tiie  civil  war  that  was  inevitable, — although,  for  some  time 
longer,  the  forms  of  the  constitution  were  complied  with, 
because  neither  party  was  prepared,  nor  liked  to  incur  the 
responsibility  of  commencing  the  outbreak.  The  substan- 
tial executive  power  had,  however,  entirely  departed  from 
the  king,  and  was  assumed  by  the  commons.  They  issued 
orders,  with  the  concurrence  of  the  lords,  to  Sir  John  Ho- 
tiiam,  the  king*s  officer  at  Hull,  not  to  deliver  up  the  town 
or  its  magasine  with  arms  for  16,000  men,  without  the 
king's  authority,  signified  by  the  lords  and  commons  in 
parliament.  The  lieutenant  of  the  Tower  was  again  sum- 
mcmed,  and  at  length  appeared  at  the  bar  of  the  house  of 
lords,  and  excused  himself  for  former  disregard  of  the  sum- 
mons by  the  dilemma  he  was  in  between  his  majesty's  com- 
mands and  their  lordships'  order ;  and  the  commons  passed 
a  declaration  for  putting  the  kingdom  into  a  posture  of  de- 
fence.^ 

The  king  and  parliament  were  now  separated,  and  never 
afterwards  communicated  but  by  messages  or  petitions,  and 
by  royal  commission  when  it  was  necessary  that  acts  should 
be  passed.  The  king  was  sensible  of  the  great  error  he 
had  fallen  into,  and  of  the  mischief  he  had  done  to  his  own 
cause  by  his  rash  proceeding.^  He  tried  to  extricate  himself 

*  Clar.  Hist.,  rol.  i.  p.  379.    Pari.  Hist.,  toL  x.  p.  191. 

*  Caar.  Hist.,Tol.  i.  pp.  381-391. 

*  The  king  had  promised  Falkland,  Hyde,  and  Colepepper,  that  he 
would  take  no  step  affecting  the  lower  house  of  parliament  without  their 
privity.  "Had  he  kept  his  promise,'*  Lord  Macaulay  obserres,  **  it 
eaoDot  be  doubted  that  the  reaction,  which  was  already  in  progress, 
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from  the  diflBculty,  and  to  conciliate  the  parliament  by  a 
series  of  messages,  acknowledging  that  he  had  interfered 
with  their  privileges,  and  postponing  the  prosecution  of  the 
members ;  and  ultimately  he  went  so  far  as  to  abandon  any 
further  proceedings  against  them,  and  to  offer  a  free  pardon. 
But  the  commons  would  accept  no  reconciliation,  and  they 
answered  every  message  by  requisitions  which  increased  ihd 
difficulties  of  the  king  J 

Charles  next  tried  to  procure  the  mediation  of  the  lords. 
In  a  message  to  the  house  he  suggested  "  that  the  parliament 
should,  with  all  speed,  fall  into  a  serious  consideration  of 
all  those  particulars  which  they  should  hold  necessary,  as 
well  for  the  upholding  and  maintaining  of  his  just  and  royal 
authority,  and  for  the  settling  of  his  revenue,  as  for  the  pre- 
sent and  future  establishment  of  their  privileges ;  the  tree 
and  quiet  enjoying  of  their  estates  and  fortunes ;  the  secu- 
rity of  the  true  religion  then  professed  by  the  Church  of 
England ;  and  the  settling  of  ceremonies  in  such  a  manner 
as  to  take  away  all  just  offence."*  The  lords  acquainted  the 
commons  that  they  had  received  a  gracious  message,  which 
filled  their  hearts  full  of  joy  and  comfort ;  and  they  prepared 
an  answer,  to  thank  the  king  and  to  let  him  know  that  they 
would  take  his  message  into  such  speedy  and  serious  cona- 
deration  as  a  proposition  of  that  great  importance  required. 
But  the  commons  would  not  second  the  peers'  views,  and 
proposed  an  addition  that  "  the  king  would  be  pleased  to 
put  the  Tower  of  London,  with  all  other  forts,  and  militia 
of  the  whole  kingdom,  into  such  hands  as  the  parliament 
could  confide  in."  The  lords  rejected  the  proposed  addition ; 
but  thirty-two  peers  signed  a  protest  against  the  vote,  to 
discharge  themselves  from  all  mischief  and  ill  consequences 
would  very  soon  have  become  quite  as  strong  as  the  most  pespectoUa 
royalists  would  have  desired.  .  .  .  That  the  fiiir  prospects  which  had  begna 
to  open  before  the  king  were  suddenly  overcast,  that  his  Kfe  was  dait- 
ened  by  adversity,  and  at  length  shortened  by  violence,  is  to  be  attri- 
buted to  his  own  feithlessness  and  contempt  of  law."  (History  of  England, 
vol.  i.  p.  107.) 

*  ParL  i  Qtj.,  ToL  x.  pp.  193-220.  *  Idem,  p.  222. 
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that  might  follow  from  rejecting  the  desire  of  the  com- 
mons.' 

The  king  gave  the  royal  assent  by  commission  to  several 
bills,  the  first  of  which  was  one  granting  tonnage  and  pound- 
age to  the  25th  of  March.  It  was  accompanied  by  a  mes- 
sage that  he  had  given  a  commission,  "  not  doubting  but,  as 
soon  as  their  extraordinary  affairs  would  permit,  they  would 
settle  a  new  book  of  rates  (which  the  act  recited  that  it  was 
the  intention  of  parliament  to  do),  and  by  granting  that 
subsidy  in  the  usual  manner,  would  give  a  proof  of  their 
good  intentions — as  they  had  often  expressed,  and  of  which 
he  was  fully  satisfied, — to  consider  no  less  both  his  substance 
and  splendour  than  their  own  liberties  and  interests."^ 

The  bill  for  taking  away  the  temporal  power  of  the  bishops 
and  clergy  is  the  only  other  act  that  requires  our  notice. 
This  was  the  third  bill  introduced  by  the  commons  in  this 
parliament  for  a  similar  purpose.  The  first  was  "  A  Bill  to 
restrain  Bishops,  and  otliers  in  Holy  Orders,  from  inter- 
meddling in  secular  affairs,"  which  was  sent  up  to  the  lords 
on  the  1st  of  May,  1641  ?  It  was  carried  there  through  all  the 
intermediate  stages  up  to  the  third  reading,  vihen  it  was  re- 
jected, after  a  call  of  the  house,  by  a  great  majority.^  The 
second  was  brought  in  on  the  2l8t  of  May,  before  the  re- 
jection of  the  first,  by  Sir  Edward  Dering,  and  was  entitled 
"  A  Bill  for  the  utter  abolishing  and  taking  away  all  Arch- 
bishops, Bishops,  their  Chancellors  and  Commissaries,  Deans, 
I>eans  and  Chapters,  Archdeacons,  Prebendaries,  Chanters, 
Canons,  and  all  other  their  under-officers.***  This  got  the 
name  of  the  "  "Root  and  Branch  Bill."  It  was  debated  with 
grreat  heat  and  passion  for  near  twenty  days,  but  was  never 
brought  to  a  conclusion,  having  been  discontinued  on  account 
of  the  king's  departure  for  Scotland.' 

The  title  of  the  third  is  "An  Act  for  Disabling  all  persons 
in  Holy  Orders  to  exercise  any  temporal  jurisdiction  or 

»  Parliamentary  History,  vol.  x.  p.  228.  »  Idem',  p.  260. 

»  Idem,  vol.  ix.  p.  282.  *  Idem,  p.  372.  »  Idem,  p.  831. 

*  Clarendon'B  History,  vol.  i.  p.  276. 
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aatboritj.'^  It  recites  that  ''bishops  and  persons  in  holy 
orders  ought  not  to  be  entangled  with  secular  jurisdictionfi, 
the  office  of  the  ministry  being  of  that  great  importance,  that 
it  would  take  up  the  whole  man.  And  for  that  it  is  found  by 
long  experience  that  their  intermeddling  with  secular  juris- 
diction had  occasioned  great  mischiefs  and  scandal,  both  to 
church  and  state,  his  majesty,  out  of  his  religious  care  of  the 
church  and  souls  of  his  people,  was  graciously  pleased  that 
it  be  enacted  that  no  archbishop,  or  bishop,  or  other  person 
in  holy  orders,  should  at  any  time  after  the  15th  of  Febru- 
ary, 1641,  have  any  seat  or  place,  suffrage  or  voice,  or  use  or 
execute  any  power  or  authority  in  the  parliaments  of  this 
realm ;  nor  should  be  of  the  privy  council,  or  justice  of  the 
peace,  of  oyer  and  terminer,  or  gaol-delivery;  or  execute 
any  temporal  authority  by  virtue  of  any  commission,  but 
should  be  wholly  incapable  and  disabled." 

The  lords  passed  this  bill,  almost  with  unanimity,  only 
three  bishops  dissenting.  The  king  took  time  for  conside- 
ration, which  being  reported  to  the  commons,  they  resolved 
that  delay  was  denial,  and  desired  the  lords  to  join  them  in 
reasons  for  hastening  the  royal  assent.  It  was  given  a  few 
days  afterwards  by  commission ;  and  thus  the  commons  ob- 
tained, at  last,  the  removal  of  the  bishops  from  parliament, 
for  which  they  had  so  long  and  so  earnestly  contended. 

It  would  have  been  supposed  that  Charles  would  have 
complied  with  any  demand  that  could  have  been  made  upon 
him,  if  he  assented  to  a  measure  so  sweeping,  and  so  repug- 
nant to  his  usual  feelings  as  that  just  described ;  but  he,  at 
length,  took  his  stand  upon  the  demand  of  the  parliament 
for  his  assent  to  an  ordinance  concerning  the  militia;  hy 
which  persons  to  be  nominated  by  the  commons  should  be 
entrusted  with  authority  over  the  militia  of  the  kingdom. 
The  king  declined  to  concur  in  that  ordinance ;  and  in  an 
answer  to  the  lords,  through  the  lord  keeper,  he  declared 
**  that  he  could  not  consent  to  divest  himself  of  the  just  power 
which  God  and  the  laws  of  the  kingdom  had  placed  in  him 
»  16  Car.  I.,  cap.  27. 
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for  the  defence  of  his  people,  and  to  put  it  into  the  hands  of 
others  for  any  indefinite  time."  ^  In  a  coiiference  of  lords 
and  commons  it  was  "  resolved  that  the  king's  answer  was  a 
direct  denial  of  their  desires ;  that  those  who  advised  it  were 
enemies  to  the  state ;  that  if  the  king  should  persist  in  it, 
it  would  hazard  the  peace  and  safety  of  his  kingdoms,  unless 
a  speedy  remedy  were  applied  by  the  wisdom  and  authority 
of  both  houses  of  parliaiQent ;  that  such  parts  of  the  king- 
dom as  had  put  themselves  into  a  posture  of  defence  against 
the  common  danger  had  done  nothing  but  what  was  justifi- 
able ;  that  it  would  be  a  great  hazard  to  the  kingdom  if  the 
king  removed  to  any  remote  parts  from  his  parliament,  where 
they  could  not  have  convenient  access  to  him  on  all  occa- 
sions ;  and  they  desired  also  that  the  prince  might  come  to 
St.  James's,  or  to  some  place  near  London,  where  he  might 
continue.^ 

These  resolutions  were  embodied  in  a  message  from  both 
houses  to  the  king,  in  which  it  was  declared  "  that  they  were 
forced,  in  all  humility  to  protest,  that  if  the  king  should 
persist  in  his  denial,  the  dangers  and  distempers  of  the 
kingdom  are  such  as  will  endure  no  longer  delay ;  and  un- 
less he  graciously  assured  them,  by  their  messengers,  that 
he  would  speedily  apply  his  royal  assent  to  the  satisfaction 
of  their  former  desires,  they  should  be  enforced,  for  the  safety 
of  his  majesty  and  the  kingdom,  to  dispose  of  the  militia  in 
indi  manner  as  they  had  propounded,  and  they  resolved  to 
do  it  accordingly.* 

The  king  returned  an  answer,  on  the  2nd  of  March,  from 
his  palace  of  Theobald's.  He  said, ''  I  am  so  much  amazed 
at  this  message  that  I  know  not  what  to  answer.  You  speak 
of  jealousies  and  fears.  Lay  your  hands  on  your  hearts,  and 
ask  yourselves  whether  I  may  not  likewise  be  disturbed  with 
fears  and  jealousies ;  and  if  so,  I  assiire  you  this  message 
hatb  nothing  lessened  them.  For  the  militia,  I  thought  so 
much  of  it  before  I  sent  that  answer,  and  am  so  much  as- 
anred  that  the  answer  is  agreeable  to  what,  in  justice  or 

*  PtiL  Hist.,  vol.  X.  p.  819.        *  Idem,  p.  821.        »  Idem,  p.  328. 
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reason,  you  can  aak ;  or  I,  in  honour  grant,  that  I  shall  not 
alter  it  in  any  point.  For  my  residence  near  you,  I  wish 
it  might  he  so  safe  and  honourable,  that  I  had  no  cause  to 
absent  myself  from  AVhitehall ;  a^k  yourselves  whether  I 
have  or  not.  For  my  son,  I  shall  take  that  care  of  him  which 
shall  justify  me  to  God  as  a  father,  and  to  my  dominions  as 
a  king.  To  conclude ;  I  assure  you  upon  my  honour,  that 
I  have  no  thought  but  of  peace  and  justice  to  my  people, 
which  I  shall,  by  all  fair  means,  seek  to  preserve  and  main- 
tain ;  relying  upon  the  goodness  and  providence  of  God  for 
the  preservation  of  myself  and  my  rights."' 

We  must  here  stop, — we  have  brought  the  contest  he- 
tween  the  king  and  the  parliament  to  an  issue,  and  we  have 
come  to  the  end  of  the  legislation  by  which  we  proposed  to 
limit  the  extent  of  our  historical  inquiries.     There  is  no 
further  statute  to  record  in  this  reign ;  all  that  follows  is 
without  regard  to  the  principles  or  practice  of  the  ancient 
constitution.    The  difficult  task  will  not  be  attempted,  of 
estimating  the  degrees  of  blame  or  approval  which   the 
parties  deserve,  in  the  several  stages  of   the  great  con- 
test ;  but  upon  a  general  view  of  it,  probably,  not  many  will 
be  found  who,  testing  the  incidents  by  the  principles  of  the 
constitution,  would  justify  the  proceedings  of  Charles,  or 
condemn  those  of  the  parliament  down  to  the  epoch  of 
the  Grand  Eemonstrance ;  for  few  will  doubt  that  if  his 
policy  and  course  of  action  had  not  been  broken  down, 
despotism  would   have   been   established.     It  is  from  the 
time  of  his  departure  for  Scotland, — after  having  passed  the 
series  of  acts  for  extending  and  confirming  the  liberties  of 
the  people, — that  it  may  be  seriously  doubted  whether  the 
parliament  would  not  have  served  their  country  beat,  by 
taking  their  stand  on  the  laws  then  established,  and  on  the 
institutions  as  modified  by  those  laws ;  and  by  directing 
their  great  power  and  influence  to  keep  the  king  within  the 
bounds  of  constitutional  government,  under  competent  mi- 
nisters, of  whom  he  about  that  time  made  a  selection  that 
*  Parliamentary  History,  vol.  x.  p.  319. 
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the  commons  might  bave  approved-  When  we  look  forward 
to  the  Hestoration,  and  notice  the  laws  that  were  then 
passed  by  way  of  complement  to  the  legislation  of  this  reign, 
we  feel  assured  that  such  laws  might  have  been  obtained 
from  Charles  at  the  same  time  as  the  other  laws ;  and  with 
iDuch  less  reluctance  than  those  repealed  at  the  Bestoration, 
which  he  submitted  to  pass.  It  is  common  to  reply  to  such 
obflervations  by  pointing  out  the  perfidiousness  of  Charles's 
character,  and  his  secret  resolve  to  overthrow  the  con- 
eesvioDs  involuntarily  made,  if  he  should  recover  his  power, 
or  tbe  vigilance  of  the  commons  should  be  relaxed ;  and  it 
most  be  confessed  that  his  attempt  against  the  five  members 
veiy  much  weakened  the  hope  which  appears  before  that 
attempt  to  bave  been  entertained,  that  he  would  have  con- 
tented himself  with  the  constitutional  position  in  which  the 
new  laws  placed  him,  and  would  have  carried  on  the  govern- 
ment under  the  guidance  of  constitutional  ministers.  But, 
on  the  other  hand,  it  must  be  considered  that  Charles  had 
received  a  severe  lesson, — that  he  could  not  hope  to  avert  the 
vigilance  and  determination  of  the  commons, — and  that  the 
More  of  his  attack  on  the  five  members  prepared  him  for 
yet  greater  submission ;  and  it  would  have  required, — pro- 
bably on  his  part,  and  certainly  on  the  part  of  his  ministers, 
— the  venture  of  their  lives  and  fortunes,  to  have  attempted 
again  to  govern  the  country,  and  to  raise  supplies,  on  prin- 
ciples put  down  by  law  and  condemned  by  all  parties.* 

The  breach  between  Charles  and  the  parliament  became 
complete  in  August,  and  during  nearly  eighteen  years  the 
country  went  through  the  vicissitudes  of  civil  war,  of  govern- 
ment by  the  parliament,  by  the  army,  by  a  council  of  state, 
by  a  council  of  officers  ;  enjoying  the  blessings  of  peace  and 
iiettled  government,  only  when  Cromwell  obtained  and  exer- 
cised absolute  power.   He,  by  his  great  abilities  and  resolu- 

'  The  reader  is  referred  to  Mr.  H&Uam's  able  dissertation  on  the  ques- 
tkm,  "Whether  a  thoroughly  upright  and  enlightened  man  would  rather 
hacwB  listed  under  the  royal  or  parliamentary  standard."  (Constitutional 
Hiakory  ?oL  i  p.  540.) 
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tion,  repressed  all  disorder,  and  established  a  firm  govern- 
ment  at  home ;  and  by  the  magnanimity  of  his  foreign  policj, 
and  influenced  by  his  strong  religious  feelings,  which  induced 
him  to  undertake  the  cause  of  the  oppressed,  he  raised  the 
glory  of  the  nation  abroad.  But  during  the  whole  period 
the  constitution  was  disregarded ;  and  although  imitated  by 
Cromwell  in  the  institutions  he  established,  these  could  not 
acquire  the  freedom  and  independence  which  distinguished 
the  ancient  institutions,  and  they  became  merely  instru- 
ments of  Cromwell's  will.  During  the  interregnum,  there- 
fore, we  must  not  look  for  any  contribution  to  the  history  of 
the  constitution ;  it  was  suspended  throughout  the  whole 
period,  only  recovering  its  action  at  the  Bestoration.  To  that 
event  therefore  we  must  now  pass ;  although  we  may  admit 
that  the  events  of  the  intermediate  period  are  of  the  highest 
interest,  and  well  deserving  of  study  by  Ikiglishmen. 

The  intermediate  period  will  be  passed  over,  for  the  reason  stated 
above.  But  there  is  Mr.  Hallam's  authority  that  the  period  irhi<^  in- 
terrened  between  the  summer  of  1642  and  the  Bestoration,  may  be  rs- 
garded  as  not  strictly  belonging  to  a  work  which  undertakes  to  relate 
the  progress  of  the  English  constitution.  (Constitutional  History,  toL  I 
p.  561.)  The  most  important  changes  during  the  interregnum  will,  ho<r- 
erer  be  indicated  by  giving  a  series  of  them,  with  their  dates. 

1642. 
May  22.  Lord  Keeper  Littleton  surrendered  the  great  seal  to  the  king. 
May  22.  The  commons  publish  a  remonstrance  declaring  the  legislatire 
power  to  be  in  both  houses,  witliout  any  negatiye  Toioe  in  the  king. 
August.  Civil  war  oommenoed. 

1643. 
June  15.  The  Parliament  resolved  to  introduce  Presbyteriaaism  into 

England. 
Nov.  11.  The  two  houses  made  a  great  seal. 

1644. 
Nov.  26.  The  new  Directory  abolbhed  the  use  of  tiie  Common  Frsyer, 

etc.  Presbyterians  and  Indq>endents  now  the  rival  sects. 
Dec.  9.  The  Self-denying  Ordinance  proposed  by  Cromwell. 

1646. 
Sept.  18.  Both  houses  voted  that  the  king  should  be  disposed  of  as  par- 
liament should  think  fit. 
Oct.  9.  An  ordinance  published  abolishing  Episcopacy. 
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1647. 
SvL  80.  The  king  deliyered  up  to  parliaxnentarj  oommissioners  by  tho 

Scotch, 
iognst  The  council  of  officers  propose  to  the  king  propositionB  for  tke 

aettlement  of  the  kingdom. 
Bee.  21  The  puliament  asked  his  royal  assent  to  bills,  which  he  refused, 

1648. 

JulS.  Lords  and  commons  Tote  any  further  oonununication  witl^ 
Chsrks  to  be  high  treason. 

Dea  6.  Colonel  Pride  remoTcd  from  the  house  of  commons  a  hundred 
and  sixty  members  supposed  to  be  inclined  to  monarchy. 
1649. 

/m.  2.  The  lords  refused  the  ordinance  for  the  trial  of  the  king,  and 
adjourned. 

/io.  &  Ordinance  passed  by  the  commons^ 

Jtn.  22, 28.  The  king's  trial 

ivL  27.  A^adged  to  die  as  a  tyrant,  traitor,  and  murderer. 

Jtn.  90.  The  king  put  to  death. 

Feb.  L  Lords  desire  a  conference  with  the  commons. 

Feb,  6,  The  oommons  resdre  that  the  house  of  peers  was  useless,  dan- 
gerous, and  ou^t  to  be  abolished. 

Feb.  7.  The  Prince  of  Wales  takes  the  title  of  Charles  11.  at  the  Hague. 

Feb.  14.  A  council  of  state  of  thirty-nine  members  appointed,  Milton 
Moretary. 

Aug.  L  Crmnwell  made  lord-lieutenant  of  Ireland. 

1660. 
Ifay  3.  Cromwell  returned  from  Ireland. 
June  26.  Hade  captain-general  of  the  parliamentary  forces. 
Jne  2d.  Set  out  for  Scotland  to  oppose  Charles. 

1651. 
S^  8.  Battle  of  Worcester,  where  Charles's  forces  were  routed  by 
GromwdL 

1658. 
AprH  20.  Cromwell  dissolres  the  Long  Parliament. 
June  6.  He  issued  his  snnmions  to  a  hundred  and  forty  persons  to  take 

upon  themselres  the  goremment. 
Jidy  4.  The  Little  orBsrebones  Parliament  met. 
Hot.  1.  Council  of  state  of  thirty-one  members  elected. 
Bee.  12.  Little  Parliament  resigiied  to  CromwelL 
Dec  16.  Cromwell  made  Protector  by  the  council  of  officers. 

1654. 
Sept.  4.  Pbst  Protectorate  parliament  opened  by  CromwelL 

B 
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1664-5. 
Jan.  22.  First  Proteetorate  parlkment  diMolTed. 

\  1656. 

Sept.  17.  Seeond  Flroteotonte  parfiament  opened. 

1657. 
May  8.  Cromwell  refoaes  the  title  of  king. 

1667-8. 
Jan.  20.  Seoond  aeesion  of  Protectorate  parliament. 
Feb.  4.  BisiolTed  by  Cromwell. 

1668. 
Sept.  8.  Crtimwell  died. 
Sept.  4.  Biduurd  Cromwell  proclumed  Protector. 

1659. 
Jan.  7.  Bichard  opened  a  parliament. 
Jan.  22.  Parliament  diBflolred. 
May  25.  Biohard  surrendered  his  Protectorate. 
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CHABLES  n. 

King  dejurej  on  the  death  of  Chariet  I.    80th  Jaaiiiary,  1649. 
Sing  <ie/aeto,  at  the  Bestorstion .    .     .    29th  May,  1660  to  1686. 

Beigned,  dejure^  86  jean ;  defaoto^  25  yean. 

G«oenl  desire  ftx  the  Restoration. — ^The  Long  Parliament  restored. — 
Ccnmal  of  State.— Monk's  Proceeding. — Beetores  the  Secluded  Mem- 
ben. — Effect  of  that  measure. — A  Conrention  Parliament  assembled. 
—The  Bestoration  of  Charles  11.  resdyed. — Arnral  of  the  Xing. — 
His  Speeefa. — Boyal  Assent  to  Acts,  declaring  the  ConTention  a  Legal 
Piriiament. — For  restoring  the  King's  Titles  in   L^gal  Process.— 
6nnting  him  Tonnage  and  Poundage  for  life. — Act  of  Indemnity. — 
IConarchy  again  in  Ascendant. — The  Church  of  England  Bestored. — 
State  of  Beligious  Parties. — King's  Declaration  from  Breda  concern- 
ing Beligion. — ^Act  for  the  Settlement  of  Ministen  of  Beligion. — 
King's  Declaration  concerning  Ecclesiastical  Affairs. — Feudal  Tenures 
and  Court  of  Wards  abolished  in  Exchange  for  Excise  on  Ale  and 
Bear. — ^Punreyanoe  Abolished. — ^Esdieat  not  aflected. — Its  modem 
Taloe. — Saroy  Conferancc-T-A  New  Parliament  and  Conyocation. — 
Acts  declaring    New  Political  Offences. — Beetoring  Bishops   and 
Gergy  to  Temporal  Power. — Arbitrary  Taxation  declared  IllegaL — 
Act  restraining  Petitions  to  Parliament. — ^Act  declaring  the  King's 
Prarogatiye  as  to  the  Militia. — ^Ecclesiastical  Power  of  the  Cleigy 
restored. — Oath  em-qffieio  abolished. — ^King's  Speech  on  the  Bestora- 
taon  of  the  Old  Constitution. — Parliament  of  1662. — ^Acts  imposing 
Testa  on  Corporations. — Act  of  Uniformity. — Opinions  of  Historians 
conceming  it. — Act  to  Begulate  Printing. — Act  for  Begulating  the 
Militis. — Charles's  Marriage. — ^Attempt  to  obtain  Indulgence  for  Ca- 
ifaolies  and  Dissenten. — Befiised  by  Parliament. — New  Triennial  Act. 
— Yint  Conyenticle  Act. — S^Mirate  Taxation  by  Clergy  discontinued. 
— Attempt  to  pass  an  Act  for  Indulgenoes. — Fiye  Mile  Act. — ^Ap- 
proiariation  of  Supplies. — ^Examination  of  Public  Accounts^— Lords' 
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original  Jurisdictioii  in  Civil  Suits  abandoned. — OonTenticle  Act 
renewed. — The  Cabal. — ControTeny  between  Lords  and  Commons  as 
to  Money  BiUs. — Suspending  Power  denied. — Test  Act. — Act  to  pre- 
Tent  Papists  sitting  in  Parliament. — King  refuses  a  Militia  Bill.— The 
Act  repealing  writ  De  Heretico  Comburendo. — Habeas  Corpus  Act 

The  history  of  England  during  the  period  of  the  Interreg- 
num, dispkys  the  agitation  of  a  people  deprived  of  their 
ancient  government;  but  bo  enamoured  of  its  forms  and 
principles,  that  when  all  opposition  was  subdued,  and  power 
was  finally  concentrated  in  one  ruler,  he  found  it  necessary 
to  imitate  the  ancient  system  as  &r  and  as  closely  aa  the 
new  elements  would  assimilate  to  the  old.  Oliver  Cromwell, 
avoiding  the  title  of  King  from  dread  of  the  disapproval  of 
the  army,  took  the  title  of  Pbotsgtob,  with  smalogous 
powers ;  and  he  instituted  two  houses  with  similar  functions 
to  the  houses  of  parliament.  But  not  regarding  the  prin- 
ciple of  freedom,  which  the  adoption  of  the  ancient  system 
involved,  or  being  unable  to  carry  on  his  government  in 
accordance  with  it,  he  did  not  forbear  from  the  exerdse  of 
despotic  authority ;  and,  when  he  had  issued  his  own  ordi- 
nances for  the  levying  of  taxes,  he  imitated  the  worst 
proceedings  of  his  predecessor  Charles,  by  the  intimidation 
of  parties  who  resisted  payment,  by  impri^mnent  of  their 
advocates,  and  by  coercion  or  removal  of  the  judges.* 

After  Cromwell's  death,  and  the  removal  or  withdrawal 
of  his  son  Eichard  from  the  protectorship,  which  he  held 
only  a  few  months,  a  struggle  for  power  arose  unongst 
Cromwell's  old  companions  in  arms ;  but  the  wishes  of  the 
people  were  directed  to  the  restoration  of  the  ancient  mon- 
archy ;  and  the  wish  and  the  power  to  accomplish  it  cen- 
tred in  General  Monk,  who  commanded  a  division  of  the 
army  in  Scotland.  The  other  division,  tinder  the  command 
of  General  Lambert,  appointed  a  council,  who  assmned  the 

1  Ludlow's  Memoirs,  p.  228.  Heath's  Chronide,  p.  691.  Cbuneo- 
don's  Rebellion,  vol.  vii.  pp.  294r-296.  Godwin's  History  of  the  Com- 
monwealth, vol.  ir.  p.  175.  Guizot's  Histoiy  of  Oliver  Cromwell,  toL  ii. 
p.  12a. 
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direction  of  affairs  after  Oliver  Cromwell's  death.  They 
broaght  about  the  removal  of  Eichard,  and  through  their 
infla^ce  the  Long  Parliament  was  again  summoned  into 
existence.  It  had,  some  years  before,  by  Cromwell's  direc- 
tion, been  deprived,  by  Colonel  Pride,  of  its  presbyterian 
members,  who,  about  one  hundred  and  sixty  in  number, 
became  known  as  the  Secluded  Members;  and  it  was  the 
lemaining  members  of  this  parliament,  contemptuously 
called  the  Bump,  which  reassembled  on  the  26th  of  Decem- 
ber, 1659.  They  appointed  a  council  of  state,  consisting  of 
twoity-one  of  their  members,  and  ten  of  their  principal  ad- 
berents  out-of-doors;  and  true  to  their  republican  princi- 
ples, they  required  each  member  to  swear  a  renunciation  of 
Charles  Stuart,  and  of  the  line  of  the  late  King  James ;  and 
to  oppose  the  setting  up  of  any  Hnffle  person,  or  house  of 
lords,  in  the  commonwealth.' 

Monk  resolved  in  his  own  mind  to  restore  the  king ;  but 
finding  it  necessary  to  conceal  his  views,  and  to  temporize 
with  the  parliament,  he  set  out  with  his  army  £rom  Edin- 
burgh on  the  1st  of  January,  1660,  without  having  disclosed 
bis  purpose.  He  arrived  in  London  on  the  8rd  of  February. 
He  was  well  received  by  the  parliament,  who  gave  hhn 
thanks  and  large  donations ;  and  as  soon  as  he  had  acquired 
a  position  in  which  it  was  safe  to  indicate  his  purpose,  he 
addressed  a  letter  to  the  parliament,  in  which,  in  the  name 
of  himself  and  his  officers,  he  declared  "  that  the  grand  cause 
<^  the  present  heats  and  disaffections  in  the  nation,  was  that 
they  were  not  fidly  represented  in  parliament ;  and  he  inti- 
mated the  desire  of  himself  and  officers, — upon  which  they 
could  not  but  insist, — that  the  parliament  would  proceed,  by 
a  day  which  he  named,  to  issue  writs  for  elections ;  and  he 
reminded  them  that  the  time  hastened  on  when  they  had 
declared  their  intended  dissolution." 

Monk  next  turned  his  attention  to  strengthen  the  num- 
bers of  his  adherents  in  the  Long  Parliament,  by  restoring- 
the  secluded  members.    The  Bump  had  been  engaged  in 
}  Parliamentary  History,  voL  xxiL  p.  27. 
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preparing  a  bill  of  qualifications  for  the  fdtore  parliament, 
which  would  have  confined  the  members  to  persons  of  their 
own  yiews  of  goyemment  and  religion.  Monk  made  con- 
ditions with  the  secluded  members.  He  required  them  to 
^igage  to  raise  a  tax  for  the  payment  of  the  armj  and  navy,— 
to  issue  writs  for  a  parliament  to  sit  at  Westminst^  in  the 
following  April, — ^to  constitute  a  council  of  state  to  see  that 
done, — and  to  consent  to  their  own  dissolution  by  a  time  that 
should  be  limited  to  them.  These  conditions  being  agreed 
to,  the  secluded  members  were  conducted  to  the  house  by  a 
military  officer,  and  they  took  their  seats  amidst  the  rage  of 
the  Bump. 

The  effect  of  this  addition  to  the  house  was  soon  appar^. 
That  fimious  parliament,  begun  on  the  8rd  of  November, 
1640,  dissolyed  itself  on  the  16th  of  March,  1660,  by  a  bill 
or  act  of  its  own,  which  provided  also  for  the  calling  and 
holding  of  a  parliament  at  Westminster,  on  the  25th  of 
April,  1660.  It  also  prepared  the  way  for  the  restoration 
of  the  old  form  of  government,  by  providing  that  "  the  sin** 
gle  actings  of  the  house,  enforced  by  the  pressing  necessities 
of  the  times,  were  not  intended  in  the  least  to  impinge, 
much  less  take  away,  that  ancient  native  right  which  the 
house  of  peers — consisting  of  those  lords  who  did  engage 
in  the  cause  of  the  parliament  against  the  forces  raised  in 
the  name  of  the  late  king,  and  so  continued  to  the  year 
1648 — had  and  have  to  be  a  part  of  the  parliament  of 
England."* 

A  full  parliament  (called,  as  it  was  not  convened  by  the 
king's  writ,  a  Convention)  was  accordingly  summoned,  and 
both  houses  met  on  the  25th  of  ApriV1660.  The  commons 
elected  Sir  Harbottle  Grimstone  (a  member  of  the  Long 
Parliam^it)  their  Speaker,  who  was  conducted  to  the  chair 
by,  amongst  other  members.  General  Monk,  who  had  become 
knight  of  the  shire  for  the  county  of  Devon.  Charles  had 
stationed  himiself  at  Breda,  in  Holland,  ready  to  act  as  occa- 
sion should  require;  and  he  relieved  the  parliament  from 
'  Ptrliamentaiy  Histoiy,  toL  Tiii.  p.  159. 
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the  dificolfy  of  oommencing,  bj  Bending  over  Sir  Jobn' 
6rai?ill6  with  letters  to  both  houses,  containing  a  dedarar 
tkm  to  all  his  loving  subjects,  in  which  Charles  laid  down, 
M  the  basis  ol  his  restoration,  "  a  free  pardon  to  all,  however 
lialty  soever,  who  within  forty  days  after  the  publishing  of 
the  declaration  should  return  to  the  loyalty  and  obedience 
of  good  subjects ;-— excepting  only  such  persons  as  should 
be  excepted  by  parliament; — that  no  man  should  be  dis^ 
quieted  or  called  in  question  for  difference  of  opinion  on 
religion ; — ^an  arrangement  by  parliament  of  all  differences 
Tespectrng  grants  and  purchases  of  forfeited  estates,  and  the 
fall  satisfaction  of  the  arrears  of  pay  due  to  the  army  of 
GfeneralMonk."^ 

These  terms  were  received  by  both  houses  with  great 
tatisfiu^on.  Letters  were  prepared  in  reply,  and  a  depu- 
tation of  members  from  both  houses  (amongst  whom  was 
Denxil  Holies,  one  of  the  five  members  whom  the  king's 
filths  had  gone  into  the  house  of  commons  to  seize  with  his 
Ofwn  hands)  was  selected  to  carry  the  letters  to  the  king. 
The  city  of  London  testified  their  approbation  by  sending 
fourteen  of  its  dtiziens.  A  proclamation  by  both  houses  de- 
dared  Charies  to  have  been  king  from  the  time  of  his  father's 
death ;  they  passed  a  resolution  for  his  speedy  return,  and 
voted  £50,000  towards  his  expenses,  with  £10,000  for  the 
Doke  of  York,  and  £5,000  for  the  Duke  of  Gloucester.  An 
English  fleet  was  sent  to  bring  them  over,  of  which  the 
Buke  of  York  took  the  command.  Charles  landed  at  Dover 
on  the  26th  of  May,  and  proceeded  to  Canterbury  on  the 
lame  day,  from  wh^ice  his  journey  to  London  was  a  con- 
tained triumph.  H^|delayed  his  entry  into  London  till  the 
29th  of  May,  his  birth-day ;  and  on  that  day  he  received  both 
houses  at  Whitehall.  The  Eestoration  was  thus  complete, 
Charles  being  just  thirty  years  of  age.^ 

Charles  admitted  into  his  council  the  most  eminent  men 
of  the  nation,  royalist  or  presbyterian.    Denzil  Holies  was 

'  >  Parfiamentarj  History,  toL  xxii  p.  288. 
>  Id9m^  pp.  269-823.     Clarendon's  Life  (continuation),  toL  i  p«.221. 


368  OHASLEs  n.  [cH.xYn. 

made  Lord  Holies;  and  Galamj  and  Baxter,  presbjterian 
clergymen,  were  made  chaplains  to  the  king.  Sir  Edward 
Hyde,  was  lord-chancellor  and  prime  minister ;  the  Duke  of 
Ormond,  treasurer  of  the  household;  the  Earl  of  South- 
ampton, high  treasurer ;  Sir  Edward  Nicholas,  secretary  of 
state.  These,  united  in  the  strictest  friendship,  continued 
to  support  each  other's  credit,  and  to  pursue  the  interests 
of  the  public* 

But  the  uniyersal  joy  which  the  Bestoration  caused 
tfaH^hout  the  kingdom,  affected  the  proceedings  of  the 
houlls  of  parliament,  and  rendered  unavailing  attempts  that 
"were  made  to  place  the  new  king  under  conditions  for  the 
future;  and  he  appeared  in  the  house  of  lords  on  the 
1st  of  June,  unshackled  by  any  restrictions  besides  those 
of  the  law  and  constitution,  now  restored,  and  the  rules 
for  his  own  conduct,  which  he  had  laid  down  in  his  De- 
claration from  Breda.  The  parliament  had  prepared  se- 
veral bills,  to  which  the  king  gave  the  royal  assent  at  his 
first  meeting. 

The  first  of  these  was  to  confirm  the  authority  of  the  par- 
liament, convened  without  the  royal  writ.  It  declared  "  that 
the  parliament  begun  at  'Westminster  on  the  3rd  of  Novem- 
ber, in  the  sixteenth  year  of  Charles  I.  (1640)  was  dissolved, 
and  that  the  lords  and  commons  then  sitting  at  Westminster 
were  the  two  houses  of  parliament,  notwithstanding  the  want 
of  the  king's  writ  of  summons,  and  as  if  his  majesty  had 
been  present  in  person  at  the  commencement  thereof."^ 

Another  act  "  for  the  continuance  of  process,  and  judicial 
proceedings  continued,"  abolished  the  titles  and  names  in- 
troduced into  the  process  of  the  coivts  of  law,  under  the 
protectorates  of  Oliver  and  Eichard,  and  restored  the  use  of 
the  king's  name.^ 

1  Home's  History,  cap.  63. 

«  12  Car.  II.,  cap.  1.  An  Act  for  remoying  and  preventing  all  qtwi- 
tions  and  dispates  concerning  the  assemhling  and  sitting  of  this  present 
Parliament. 

»  12  Oar.  n.,  cap.  3. 
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A  third  act  granted  to  the  king  tonnage  and  poundage  for 
bis  life, — thus  yielding  unasked,  what  the  parliaments  of 
Charles  I.  had  peremptorily  refused  to  him  during  his  reign. 
It  recognized,  however,  the  former  struggle,  by  a  recital  that 
''no rates  can  be  imposed  upon  merchandise  imported  or  ex* 
ported  by  subjects  or  aliens,  but  by  common  consent  in  parlia- 
ment ;  and  it  imposed  upon  the  king  the  duty  of  guarding  and 
defending  the  seas  against  all  persons  intending  disturbance 
in  the  intercourse  of  trade,  and  the  invading  of  the  realm ;  for 
defraying  the  expenses  whereof  the  subsidy  was  declared  to 
be  given."  This  act  greatly  extended  the  merchandise  and 
goods  liable  to  taxation;  and  by  means  of  it,  and  of  other  taxes 
afterwards  granted,  a  revenue  of  £1,200,000,  was  provided, 
— the  greatest  which  any  parliament  had  ever  granted.^ 

The  Convention  Parliament  also  passed  an  "  act  of  free 
and  general  pardon,  indemnity,  and  oblivion."^  This  act 
has  now  more  historical  than  constitutional  interest.  The 
debates  which  preceded  it,  in  both  houses,  turned  upon  the 
exceptions  to  be  made  from  the  general  pardon ;  the  lords 
advocating  a  severity  that  was  disapproved  by  the  commons, 
amongst  whom  the  presbyterians  were  numerous  and  in- 
fluential. Charles,  whose  interests  were  concerned  in  the 
speedy  passing  of  the  bill,  and  the  mitigation  of  the  asperi- 
ties of  the  contending  cavaliers  and  roundheads,  used  his 
influence  in  favour  of  the  extension  of  the  pardon ;  and 
when  the  bill  received  the  royal  assent,  it  was  wittily  said 
^  that  the  Act  of  Oblivion  was  an  act  of  pardon  of  his  ene- 
mies, and  of  oblivion  of  his  friends."  It  will  suffice  here  to 
remark  that,  of  those  excepted  from  the  general  pardon, 
OHver  Cromwell,  alt]|iough  dead,  was  one ;  and  by  a  subse* 
qoent  act  he  was  attainted,  and  his  property  forfeited  to  the 
crown.* 

Charles  when  he  gave  the  royal  assent  to  the  Act  of  In- 
demnity on  the  29th  of  August,  which  was  presented  to  him 
with  a  bill  for  raising  money  to  pay  off  and  disband  the  army 
and  navy,  made  a  characteristic  allusion  to  his  dependent 
1 12  Obr.  n.,  cap.  4.        «  iitow,  cap.  11.         » 12  Car.  II.,  cap.  ao. 
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oonditioiL  ^I  am  Booonfidentof  your  affections  that  IwiU 
not  move  you  in  anything  that  relates  to  myself;  and  yet 
I  must  tell  you,  I  am  not  richer,  that  is,  I  have  not  so  mndi 
money  in  my  purse,  as  when  I  came.  The  truth  is  I  hare 
lived  principally,  ever  since,  upon  what  I  brought  with  me ; 
which  was  indeed  your  money,  for  you  sent  it  to  me,  and  I 
thank  you  for  it.  The  weekly  expense  of  the  navy  eats  up 
all  you  haye  given  me  by  the  biU  of  tonnage  and  poundage. 
Nor  have  I  been  able  to  give  my  brothers  one  shilling,  nor 
to  keep  any  table  in  my  house  but  what  I  eat  myself;  and 
that  which  troubles  me  most  is,  to  see  many  of  you  come  to 
me  at  Whitehall,  and  to  think  that  yoti  must  go  somewhere 
else  to  seek  a  dinner."  He  expressed  his  confidence  that 
they  would  provide  for  him  with  as  much  affection  and  frank- 
ness as  he  could  desire.' 

In  this  reign  we  witness  the  recovery  of  the  monardiical 
element  to  almost  absolute  power,  through  the  willing  pro- 
stration of  the  people,  tired  of  the  changes  and  insecurity 
of  the  interregnum,  eager  to  place  their  idol  on  the  highest 
pinnacle  of  sovereignty ;  and  owing  such  liberty  as  remained 
to  the  forbearance  of  the  king's  ministers.  Hyde,  as  lord- 
chancellor,  was  the  chief  minister.  He  had  resided  with 
Charles  abroad,  where  as  titular  lord- chancellor  be  had 
managed  all  Charles's  affairs ;  and  now,  since  his  return,  the 
king  giving  himself  up  to  pleasure,  left  everything  in  his 
chancellor's  hands.  To  his  constitutional  training  are  to  be 
ascribed  the  moderation  of  the  government,  in  not  taking  ad- 
vantage of  the  transports  that  prevailed.  **  He  (says  Bur- 
net) resolved  not  to  stretch  the  prerogative  to  what  it  was 
before  the  wars ;  and  would  neither  set  aside  the  Petition  of 
Bight,  nor  endeavour  to  raise  the  courts  of  star-chambar,  or 
high  commission  again, — which  could  have  been  easily  done 
if  he  had  set  about  it ;  nor  did  he  think  fit  to  move  for  the 
repeal  of  the  act  for  triennial  pariiaments,  till  other  matten 
were  well  settled.  He  took  care  indeed  to  have  all  things 
extorted  by  the  Long  Parliament  fk>m  Charles  I.  repealed; 
>  Cobbefet's  Parliamentaiy  Historj,  vol.  It.  p.  115. 
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tmt  in  regard  to  reTennes  he  had  no  mind  to  put  the  king 
oat  of  the  necessity  of  recourse  to  parliament."  ^ 

The  restoration  of  the  monarchy  carried  with  it  the  re* 
srtoration  of  the  Church  of  Enghmd,  and  displaced  the  esta- 
blishment nominallj  presb jterian,  which  had  been  put  in  th» 
ascendency  by  the  Long  Parliament,  afker  its  adoption  of 
the  Solemn  League  and  Covenant.  That  league, — which  had 
been  sworn  to  even  by  the  king,  when  during  the  interreg- 
num he  had  put  himself  under  the  protection  of  his  Scotclt 
subjects,  and  during  the  same  period  by  great  numbers  of 
the  English  peers  and  commoners, — was  a  compact  between 
the  nobility,  the  ministers  of  the  Gt>spel,  and  the  commons  of 
the  three  kingdoms  of  England,  Scotland,  and  Ir^and,  to 
endeavour  to  preserve  in  the  three  kingdoms  the  reformed 
religion  according  to  the  Church  of  Scotland,  in  doctrine, 
worship,  discipline,  and  government, — to  endeavoiur  to  bring 
about  the  extirpation  of  popery  and  prelacy,  including  in 
the  latter  the  whcde  system  of  church  government  by  a  hier« 
archy  of  priests, — and  to  preserve  the  rights  of  the  parlia* 
ment,  and  the  king's  person  and  authority,  in  the  preserva* 
tion  and  defence  of  the  true  religion.  Having  been  offered 
to  the  acceptance  of  the  Long  Parliament  by  commissioners 
from  Scotland,  it  was  referred  by  the  former  to  the  assembly 
of  divines  at  Westminster,  in  whom  the  religious  superiority 
was  then  placed ;  and  having  been  approved  of  by  them,  it 
was  read  before  the  parliament  at  St.  Margaret's  church, 
Westminster,  where  the  members  assented  to  it  by  holding 
up  their  hands, — afterwards  subscribing  their  names  to  it, 
in  their  respective  houses.  Its  acceptance  and  assent  to  it 
were  made  a  necessary  qualification  to  a  seat  in  parlia- 
ment.^ The  disuse  of  the  common  prayer-book,  and  the 
substitution  of  the  Directory  for  Public  Worship,  followed 
the  adoption  of  the  league.' 
^Bvame^B  Own  Time,  book  iL,  peutim, 

*  See  the  Ordinftiiee,  in  Pariiamentaiy  Hiftoiy,  toL  xiii.  p.  961,  uades 
the  date  of  1644-6. 

*  Pari.  Hist.,  ToL  xii.  p.  896,  where  a-oopj  of  the  League  will  be  found. 
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Pive  biflhopB,  onlj,  Buryiyed  at  the  Bestoration,  and  these 
had  long  ceased  to  exercise  any  authority.  The  piesbyterians 
were  possessed  of  most  of  the  great  benefices  in  the  city  of 
London  and  in  the  two  universities  ;^  but  in  more  distant 
counties,  large  numbers  of  the  episcopal  clergy  retained 
their  livings,  and  by  management  and  caution  discharged 
their  accustomed  duties.  The  presbyterians  had  been  in- 
strumental in  restoring  the  king,  although  they  must  have 
foreseen,  as  a  necessary  consequence,  the  restoration  of  the 
episcopal  church.  But  they  allowed  themselves  to  hope  for 
a  union  of  the  episcopal  and  presbyterian  systems,  accord- 
ing to  a  model  of  episcopal  government  devised  by  Arch- 
bishop Usher ;  so  that  the  bishops  should  not  govern  their 
dioceses  by  their  single  authority,  but  should  in  matters  of 
ordination  and  jurisdiction  receive  the  counsel  and  concur- 
rence of  presbyters.  A  deputation  of  their  most  eminent 
divines  yisited  the  king  at  Breda,  just  previoiis  to  his  restora- 
tion, with  a  view  to  securing  his  promise  for  Buch  a  remo- 
delling of  the  church  establishment,  and  such  an  alteratdcm 
of  the  liturgy,  and  of  the  forms  and  ceremonies  connected 
with  its  use,  as  would  relieve  the  conscience  of  presbyterians 
in  matters  in  which  individual  opinion  might  be  aUowed  to 
prevail,  without  affecting  the  vital  truths  of  the  Christian  re- 
ligion, or  the  true  worship  of  God. 

The  Declaration  fix)m  Breda  put  the  king's  promise  re- 
specting religion  in  the  following  terms:* — ^**And  because 
the  passion  and  uncharitableness  of  the  times  have  produced 
several  opinions  in  religion,  by  which  men  are  engaged  in 
parties  and  animosities  against  each  other  (which,  when 
they  shall  hereafter  unite  in  a  freedom  of  conversation,  will 
DO  composed  or  better  understood),  we  do  declare  a  liberty 
to  tender  consciences ;  and  that  no  man  shall  be  disquieted 
or  called  in  question  for  differences  of  opinion  in  matters  of 
religion,  which  do  not  disturb  the  peace  of  tiie  kingdom; 
and  that  we  shall  be  ready  to  consent  to  such  an  act  of 

1  Burnet's  Own  Hme,  book  iL 

'  Parliamentary  History,  toL  nii.  p.  240. 
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pttiiament  as,  upon  mature  deliberation,  shall  be  offered  to 
Ju  for  the  full  granting  that  indulgence." 

The  doubtful  legality  of  the  Convention  Parliament  ren- 
dered it  imprudent  to  trust  to  it  the  arrangement  of  the 
religious  question ;  and  all  that  was  done  was  to  pass  an 
let  to  settle  the  principles  on  which  the  church  livings 
Bhould  be  retained  or  given  up  by  the  ministers  who  pos- 
sessed them ;  and,  inasmuch  as  the  act  laid  down  no  re* 
striction  or  qualification  founded  on  conformity  to  the 
rebgioos  services  and  articles  of  the  Church  of  England, 
and  made  no  distinction  between  episcopal  and  presbyte- 
rian  ordinations,  it  may  have  proceeded  on  the  assimiption 
that  the  differences  between  the  episcopal  and  presbyterian 
churches  would  be  presently  arranged  so  as  to  admit  of  pres- 
byterian ministers  being  retained  in  the  church.  The  act  is 
called,  ^  An  Act  for  Confirming  and  fiestoring  of  Ministers." 
"Every  minister,  ordained  by  any  ecclesiastical  persons, — 
who  had  been  sLuce  the  1st  of  January,  16^,  presented  to 
and  was  in  the  actual  possession  of  any  benefice,  which  had 
become  void  by  death,  voluntary  resignation,  surrender,  or 
other  avoidance,  on  the  25th  of  December  preceding, — 
should  continue  to  be  the  lawful  incumbent,  as  if  he  had 
been  inducted  in  due  form  of  law,  had  read  and  subscribed 
the  articles  according  to  the  statute,  and  notwithstanding 
anything  done  or  omitted  to  be  done." 

"  Every  minister  sequestered  or  ejected  from  his  living,  or 
who  had  been  dispossessed  and  kept  out  after  lawful  pre- 
sentation and  perception  of  profits,  should  be  restored  to 
possession  of  his  living  on  or  before  the  25th  of  December 
Allowing,  to  which  day  the  removed  minister  should  enjoy 
the  profits ;  giving  his  bond  to  the  restored  minister  to  pay  to 
him  one  moiety  of  the  clear  profits  and  tithes  from  Michael- 
mas preceding  to  Michaelmas  following,  before  the  removal 
of  his  goods ;  and  then  to  be  clear  of  all  claims  for  past 
profits.  But  with  respect  to  every  restored  minister,  it  was 
a  condition  of  his  restoration  "  that  he  had  not  subscribed 
any  petition  to  bring  the  late  king  to  trial ;  nor  justified  his 
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Bmrder;  nor,  by  constant  refusal  to  baptise,  declared  hia 
judgment  to  be  against  infant  baptism.*'  Botb  confiimed 
and  restored  ministers  were  required  to  take  the  oatbs  of 
allegiance  and  supremacy.^ 

The  Convention  Parliament  adjourned  in  September,  and 
re-assembled  on  the  6th  of  November,  when  it  wan  an- 
nounced that  the  king  had  been  pleased  to  confer  the  honour 
of  the  peerage  on  Lord-Chancellor  Hyde,  who  was  created 
Baron  of  Hendon.*  In  the  recess,  on  the  26th  of  October, 
1660,  the  king  published  a  declaration  to  all  his  loving  sub- 
jects concerning  ecclesiastical  affairs,'  for  which  he  received 
the  thanks  of  the  house  of  commons  in  a  body.^  In  that 
declaration  he  gave  additional  hopes  and  encouragement  to 
the  presbyterians,  to  expect  an  arrangement  founded  on  the 
union  of  the  episcopal  and  presbyterian  systems ; — declaring 
his  intention  to  prefer  no  men  to  be  bishops  but  men  of 
learning,  virtue,  and  piety ;  he  added  that, "  because  the  dio- 
ceses, especially  some  of  them,  were  thought  too  large,  he 
should  appoint  a  sufficient  number  of  suffi-agan  bishops  in 
each  diocese.  No  bishop  should  ordain,  or  exercise  any 
part  of  jurisdiction  which  appertained  to  the  censures  of 
the  church,  without  the  advice  and  assistance  of  the  pres- 
byters. To  the  end  that  the  deans  and  chapters  might  be 
better  fitted  to  afford  counsel  and  assistance  to  the  bishops, 
he  should  take  care  that  those  preferments  be  given  to  the 
most  learned  and  pious  presbyters  of  the  diocese ;  and  that 
an  equal  number  of  presbyters,  (to  those  of  the  chapter,) 
chosen  by  the  presbyters  of  the  diocese,  should  advise  and 
assist  the  chapter  in  all  ordinations,  and  in  every  part  of 
the  jurisdiction  of  the  Church,  appertaining  to  its  censures 
or  the  ministry.  He  stated  that  he  should  appoint  an  equal 
number  of  divines,  of  both  persuasions,  to  review  the  h" 

1  12  Car.  11^  cap.  17. 

*  Parliamentary  Histoij,  tqL  zziiL  p.  1.    He  was  raised  to  be  Earl  of 
Clarendon  at  the  king's  ooronadon. 

*  See  it  at  length,  Pariiamentiy  History,  voL  zxiiLp.  178^ 
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torgj,  and  make  vnch  alterations  aa  should  be  thought  most 
neeessiiy ;  and  to  introduce  some  additicHud  forms,  (in  the 
Scripture  phrase,  as  near  as  may  be,)  to  be  left  to  the 
minister's  choice  to  use  one  or  other  at  his  discretion.  Con- 
eeniing  ceremonies,  he  stated  that  he  should  leave  all  deci- 
noDB  of  that  kind  to  the  adyice  of  a  national  synod,  to  be 
intj  called;  and  he  should  use  his  best  endeavours  that 
rack  laws  should  be  established  as  would  best  provide  for 
the  peace  of  the  church  and  state.  Provided,  that  none 
diould  be  denied  the  sacrament  of  the  Lord's  Supper, 
tboogh  they  do  not  use  the  gesture  of  kneeling  in  the  act 
of  receiving.  In  the  meantime,  no  man  should  be  com- 
pelled to  use  the  cross  in  baptism ;  to  bow  at  the  name  of 
JesQs ;  to  use  the  surpUce,  except  in  the  royal  chapel  and 
in  cathedrfds  and  the  colleges  of  the  universities ;  and  that 
those  who  could  not  conform  to  the  subscription  required 
1>J  the  canon,  should  enjoy  their  livings  without  subscription 
or  oath  of  canonical  obedience."  The  presbyterians  in  the 
Convention  introduced  a  bill  to  give  effect  to  the  principles 
of  the  Declaration  by  a  law,  but  it  was  defeated. 

The  Convention  concluded  its  constitutional  labours  by 
abolishing  the  revenues  of  the  crown  derived  from  the  mili- 
tary tenure  of  land  under  the  feudal  system,  and  also  its 
right  of  purveyance.  The  nature  of  the  incidents  of  feudal 
tenure  have  been  before  explained  ;^  and  it  has  been  shown 
how  the  burden  of  them  was  moderated  by  Magna  Charta.^ 
But  the  statute  which  was  now  passed,  was  considered  by 
Blackstone  to  be  ''  a  greater  acquisition  to  the  property  of 
^  kingdom  than  even  Magna  Charta  itself,  since  that  only 
pruned  the  luxuriousness  that  had  grown  out  of  the  mili- 
tary tenures,  and  thereby  preserved  them  in  vigour ;  but  this 
statute  extirpated  the  whole,  and  demolished  both  root  and 
branches."* 

The  surrender  of  these  feudal  revenues  had  been  the  sub- 
ject of  treaty  with  James  I. ;  but  the  treaty  failed,  as  we 
hsTe  seen,  from  the  uncertainty  felt  by  the  parliament  whe- 
^  JiUe,  p.  28.       *  AnU,  p.  61.       »  CommentarieB,  voL  u.  chap.  6.     • 
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ther,  when  thej  had  granted  the  compensation,  the  surren- 
der would  be  binding  on  the  king's  successors,  on  the  prin- 
ciples of  divine  right.^  Charles  I.,  at  the  treaty  of  Newport, 
consented  to  surrender  the  revenues  for  an  annua],  sum  of 
£100,000.  The  Long  Parliament  voted  the  abolition  of  them 
unconditionallj,  declaring  that  they  had  a  right  to  take 
away  the  burden,  as  a  recompense  to  the  whole  kingdom, 
for  having  ventured  their  lives  and  fortunes  in  that  time  of 
great  distraction ;'  and  from  that  period  the  revenues  were 
not  collected,  and  the  court  of  wards  ceased  to  exercise 
its  functions.  The  Convention  Parliament  proceeded  on 
the  principle  of  compensation ;  and  resolved,  as  a  considera- 
tion of  the  surrender,  to  make  up  the  king's  entire  revenue 
to  £1,200,000  per  annwn^  to  be  derived  in  part  from  a  per- 
petual excise  of  all  beer  and  other  liquors ; — a  tax  which  had 
been  introduced  by  the  Long  Parliament,  for  short  periods, 
— ^yet  not  without  being  charged  with  relieving  the  land- 
owners at  the  expense  of  the  community.' 

The  act  which  effected  the  abolition  of  the  feudal  tenures, 
also  imposed  the  duties  which  were  its  compensation.  It 
is  entitled  '*  An  Act  for  taking  away  the  Court  of  Wards  and 
Liveries,  and  Tenures  in  Capite,  and  by  Knights'  Service  and 
Purveyance,  and  for  settling  a  Eevenue  on  his  Majesty  in 
lieu  thereof."  It  adopted  the  intermission  of  that  court  by 
the  Long  Parliament,  on  the  24th  of  February,  1645,  as  the 
date  of  the  abolition ;  and  it  enacted  "  that  the  court  of  wards 
and  liveries,  and  all  wardships,  liveries,  primer  seisins  and 
ousterlemains,^  values  and  forfeitures  of  marriage,  by  rea- 
son of  any  tenure  of  the  king's  majesty,  or  of  any  other^  by 
knight-service, — and  all  other  gifts,  grants,  charges,  incident 

1  See  ante  p.  248. 

*  Pftrliamentarj  HiBtory,  toL  iv.  p.  264. 

'  Idem^  ToL  xxiiL  p.  67. 

^  Livery,  or  ousterlemain,  was  the  delivery  of  lands  out  of  tiie  king^s 
hands.  When  the  heir  arrived  at  age,  he  or  she  sued  out  their  livery 
or  ousterlemain,  paying  a  fine  of  half-a-year^s  profits  of  the  hmds.  (Black- 
stone's  Com.,  ToL  ii  p.  68.) 
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or  arising  for  or  by  reason  of  wardship,  liveries,  primer  sei- 
ains,  or  ousterlemains — ^be  taken  awaj  and  discharged  from 
the  24th  of  February,  1645 ;  and  that  all  fines  for  aliena- 
tion8,and  tiao  aid  pur  file  marier^  and  pur  fair  fitz  chevalier ^ 
be  taken  awaj  and  discharged  as  from  the  same  day." 

''All  tenures  of  any  lands,  held  of  the  king  or  of  any  other 
person  or  persons,  bodies  politic  or  corporate,  were  declared 
to  be  turned  into  free  and  common  socage,  from  the  24th 
of  February,  1645,  discharged  from  the  feudal  charges  and 
incidents ;  and  all  future  grants  of  lands  by  the  king  should 
be  in  free  and  common  socage." 

But  it  is  declared  that  the  act  should  not  take  away  copy- 
bold  tenures,  frunk-almoign,  nor  the  honorary  services  of 
grand-seijeantry.^ 

Hie  act  consulted  the  principles  of  human  nature,  by 
^ansferring  the  guardianship  of  children  under  twenty-one, 
and  not  married  at  the  time  of  their  father's  death,  and  the 
management  of  their  lands  and  property,  to  guardians  to 
be  appointed  by  the  £ftther,  by  deed  in  his  lifetime,  or  by  his 
vill  (such  guardians  not  being  popish  recusants). 

It  was  enacted  that  thenceforth ''  no  money  or  other  thing 
should  be  paid  or  levied,  in  regard  of  any  provision,  car- 
nages, or  purveyance  for  the  king,  his  heirs  or  successors ; 
—that  no  person,  under  warrant,  commission,  or  authority, 
under  the  great  seal  or  otherwise,  by  colour  of  making  pro- 
vision or  purveyance  for  the  king  or  queen,  their  children, 
or  household,  should  take  any  timber,  fuel,  cattle,  com, 
gram,  malt,  hay,  straw,  victual,  cart,  carriage,  or  other  thing 
whatever,  of  any  of  the  subjects  of  the  king,  without  the 
fall  and  free  consent  of  the  owner,  had  and  obtained  without 
menace  or  enforcement ;  nor  summon,  warn,  take,  use,  or 
require  any  of  the  king's  subjects  to  furnish  or  find  horses, 
oxen,  or  other  cattle,  ploughs,  wains,  or  other  carriages,  with- 
out such  fidl  and  free  consent, — that  no  pre-emption  should 
be  allowed  or  claimed  on  behalf  of  the  king,  queen,  or  chil- 
dren of  the  royal  family,  in  market  or  out  of  market;  but 
>  See  amte^  pp.  29,  80,  44,  for  a  desoription  of  these  tennree. 
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for  erer  after  it  should  be  free  to  all  the  king's  subjects  to 
sell,  dispose,  or  employ  their  goods  to  anj  other  persons  as 
they  list." » 

The  value  of  the  abolition  of  such  a  prerogative  as  pur- 
yeyancCy  exercised  through  the  medium  of  a  minion  of  the 
crown,  may  be  readily  appreciated ;  but  the  beneficial  effect 
of  the  conversion  of  land  held  by  military  tenure  into  that 
of  common  socage  is  not  so  obvious.  It  rendered  all  the 
land  of  the  kingdom  of  two  kinds — one  freehold,  the  other 
copyhold, — the  former  the  absolute  property  of  the  owner, 
firee  from  all  outgoings,  alienable  by  deed,  and  devisable  by 
will,  at  the  pleasure  of  the  owner ;  the  latter  continuing 
subject  to  the  old  feudal  charges  of  fines  upon  alienation 
and  descent,  heriots,  and  other  customary  payments  to  the 
lord  of  the  manor,  but  alienable  and  devisable  on  these  con- 
ditions. 

But  this  statute  did  not  take  away  that  right  of  the  crown. 
called  escheat,  by  which  it  succeeds  to  the  lands  of  persons 
who  die  without  heirs,  or  whose  heritable  blood  has  l>een 
attainted  by  treason  or  felony.  Escheats  were  incident  to 
tenure  in  socage,  as  well  as  to  tenure  by  knight-service  ^ 
and  it  still  remains  a  prmciple  of  the  constitution  that  the 
crown,  as  parent  patria,  is  entitled  to  the  property  of  per- 
sons who  die,  leaving  no  heirs.  But  in  modem  days  that 
right  is  possessed  with  no  advantage  to  the  crown,  because 
its  right  is  surrendered  to  the  public  use ;  and  with  little 
advantage  to  the  public,  because  the  government  are  idways 
open  to  petitions  for  the  disposal  of  the  property  in  fiivour 
of  persons  having  equitable  or  moral  claims  to  it.  After  the 
passing  of  these  acts,  the  Convention  Parliament,  which  the 
king  in  his  speech  proposed  should  be  for  ever  called  *'  the 
healing  and  blessed  parliament,"  was  dissolved  on  the  24rth 
of  December,  1660. 

The  national  synod  promised  by  the  king's  Dechuration, 
was  held  during  the  parliamentary  vacation.   It  commenced 

1 12  Car.  II.,  cap.  24. 

*  Blftokstose's  Commentaries,  toL  L  diap.  8. 
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00  the  25ih  of  March,  1661.  A  commission  was  granted  to 
twelre  episcopalians  and  twelye  presbjterian  dirines,  with 
nine  assistants  to  each  side,  to  meet  at  the  Savoy,  and  to 
ecmsider  the  means  of  uniting  both  churches.  Sheldon, 
Master  of  the  Savoj  and  Bishop  of  London,  conducted  the 
proeeedings  for  the  Church  of  England,  Baxter  for  the  pres- 
hjterians.  Sheldon  at  the  first  meeting  took  the  ground  of 
possession, — that  the  church  had  not  desired  the  meeting, — 
that  thej  were  satisfied  with  their  legal  establishment,  and 
had  therefore  nothing  to  ofier ;  that  it  belonged  to  the  other 
nde,  who  moved  for  alterations,  to  ofier  their  exceptions  to 
the  laws  in  being,  and  to  propose  the  alterations  which  thej 
desired.  But  he  insisted  that  all  the  proposed  alterations 
thoold  be  laid  before  the  conference  at  once,  and  that  all 
should  be  transacted  in  writing,  and  not  by  amicable  confer- 
ence, as  the  presbyterians  wished.  The  presbjterians  asked 
fcr  the  modified  episcopacy  suggested  in  the  Declaration ; 
tnd  objecting  to  the  many  reponses  by  the  people  in  the  old 
Ktorgy, — the  lessons  taken  out -of  the  apocryphal  books, — 
•ad  requiring  that  the  psalms  in  the  daily  service  should  be 
aeeording  to  the  new  translation, — they  ofiered  a  liturgy 
new-drawn  by  Mr.  Baxter.  They  asked  that  kneeling  at  the 
sacrament  might  be  lefb  free,  and  that  the  use  of  the  sur- 
plice, of  the  cross  in  baptism,  of  godfitthers  in  baptism, 
and  the  holidays,  might  be  abolished.  The  whole  confer^ 
enoe  turned  at  last  on  the  point  whether  it  was  lawful  to 
insist  on  ceremonies  indifierent  in  the  worship  of  God. 
Upon  this  there  was  a  firee  conference,  **  and  a  fence  of  argu- 
ment between  Baxter  and  Gunning,  which  amused  the  town 
for  several  days,"  and  which  was  not  concluded  when  the 
eommission,  limited  to  a  certain  number  of  days,  expired ; 
and  the  conference  was  broken  up  without  having  accom- 
plished anything  towards  the  union,  but  much  towards  the 
•eparation  of  the  contending  parties.' 

A  new  parliament  soon  followed  the  conference,  elected 
in  the  fiill  fervour  of  the  Bestoration,  and  consisting  of  a> 
*  Burnet's  Own  Time,  book  iL,  patsim^ 
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large  majority  of  cavaliers,  animated  by  their  success  over 
the  roundheads,  into  which  two  well-known  parties  the  na- 
tion had  ranged  itself  during  the  civil  war; — ^the  former, 
the  devoted  adherents  of  the  king,  and  supporters  of  his 
prerogative,  and  consisting  chiefly  of  churchmen,  great 
enemies  of  the  presbjterians ; — ^the  latter  the  supporters  of 
the  Long  Parliament  and  Cromwell,  and  chiefly  presbjte- 
rians and  other  dissenters.  The  lord-chancellor  was  made 
Earl  of  Clarendon.  The  new  parliament  assembled  on  the 
8th  of  May,  1661,  and  continued  in  session  imtil  the  6th  of 
July.  It  was  found  so  subservient  to  the  royal  purposes, 
that  it  was  continued,  in  numerous  sessions,  for  nearly  se- 
venteen years ;  and  many  of  its  members  having  been  re- 
warded with  pensions  fix)m  the  court,  it  received  the  name 
of  the  "  Pensionary  Parliament." 

Concurrently  with  the  parliament,  the  convocation  assem- 
bled, to  which  the  old  bishops  that  survived,  and  new  bishops 
consecrated  to  the  sees  that  were  void,  were  summoned. 
The  parliament  showed  its  temper,  and  foreshadowed  its 
future  course  by  requiring  all  the  members  to  receive  the  sa- 
crament according  the  rules  of  the  Church  of  England,  and 
by  ordering  the  Solemn  League  and  Covenant  to  be  burned 
by  the  common  hangman.^  It  was  only  through  the  ex- 
pressed wish  of  the  king  that  it  could  be  prevailed  upon 
to  confirm  the  Act  of  Indemnity, — a  proceeding  which  was 
considered  necessary  to  its  validity,  from  the  informality  of 
the  origin  of  the  Convention.  Its  first  act  was  "  for  safety 
and  preservation  of  his  majesty's  person  and  government 
against  treasonable  and  seditious  practices  and  attempts." 
It  strained  the  law  of  treason,  and  created  new  offences — 
those  '*  of  maligning  the  king,  or  inciting  hatred  to  his  per- 
son or  his  government  during  his  life  ;  and  it  made  it  pu- 
nishable with  prssmunire  to  affirm  that  the  Long  Pariiament 
was  in  existence^ — that  there  was  any  obligation  on  any  one 
to  endeavour  to  change  the  government  in  church  or  state ; 
or  that  the  houses  of  parliament,  or  either  of  them,  had 
^  Ck>mmon8'  Joumals,  1661,  June  14. 
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legislatiye  power  without  the  king.  It  also  declared  that 
the  oath  called  the  Solemn  League  and  Covenant  was  an  un<* 
lawful  oath,  and  imposed  against  the  fundamental  laws  and 
liberties  of  the  kingdom ;  and  that  all  orders  and  ordinances 
of  hoth  or  either  houses  of  parliament,  to  which  the  royal 
assent,  either  in  person  or  commission,  was  not  expressly 
giTcn,  were,  in  the  first  creation  and  making,  and  still  were, 
nuD  and  void.*'* 

The  bishops  were  restored  to  their  seats  in  parliament, 
and  the  whole  clergy  to  their  temporal  power,  by  the  re- 
peal of  the  act  of  the  long  parliament,  intituled  '*  an  act  for 
disenabling  all  persons  in  holy  orders  to  exercise  any  tem« 
pond  jurisdiction  or  authority."* 

But  we  see  the  controlling  hand  of  Clarendon,  or  of  some 
one  not  carried  away  with  excess  of  loyalty,  in  the  proviso 
to  *'  an  act  for  a  free  and  voluntary  present  to  his  Majesty," — 
''that  no  conunissions  or  aids  of  that  nature  could  be  issued 
out  or  levied  but  by  authority  of  parliament ;  and  that  the 
act,  and  the  supply  granted  by  it,  should  not  be  drawn  into 
example  for  the  time  to  come."* 

The  recollection  of  the  intimidation  and  boldness  of  nu- 
merous bodies  of  petitioners  in  the  time  of  the  Long  Par* 
liament,  brought  forth  ''  an  act  against  tumults  and  disor- 
ders, upon  pretence  of  preparing  or  presenting  public  peti- 
tions, or  other  addresses  to  his  majesty  or  the  parliament." 
The  act  dedared  "  tumultuous  and  disorderly  petitions  to 
have  been  a  great  means  of  the  late  unhappy  wars ;  and  it 
enacted  that  no  one  should  procure  above  twenty  hands 
to  any  petition  to  the  king  or  parliament  for  any  alteration 
in  church  or  state,  unless  the  matter  thereof  be  first  con- 
sented to  and  ordered  by  three  or  more  justices  of  the 
peace,  or  the  grand  jury  at  the  assizes  or  quarter  sessions ; 
or  if  in  London,  by  the  lord  mayor,  aldermen  and  commons 
in  common  council  assembled.    No  such  petition  should  be 

»  13  Car.  IL,  cap.  1. 

'  18  Oar.  n^  cap.  2,  repealing  16  Oar.  I.,  cap.  27,  anU. 

'  Hem^  cap.  4b 
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presented  to  the  king  or  parliament  accompanied  bj  more 
than  ten  persona,  upon  pain  of  £100,  and  three  months' 
imprisonment."  ^ 

The  question  oonoeming  the  militia,  up<m  which  Charles  I. 
and  the  Long  Parliament  ultimately  separated,  was  dete^ 
mined  bj  an  act  declaring  ''  the  sole  right  of  the  militia  to 
be  in  the  king."  As  it  recites  that  an  act  was  under  consi* 
deration  ''  for  exercising  the  militia  with  more  safetj  and 
ease  to  the  king  and  the  people,  which  act  could  not  be  as 
yet  perfected,"  it  seems  to  have  been  passed  only  to  declare 
the  king's  prerogative,  which  it  does  in- the  following  terms: 
— "  Within  all  his  majesty's  realms  and  dominions  the  sole 
supreme  goTemment  of  the  militia,  and  of  all  forces  by  sea 
and  land,  and  of  all  forts  and  places  of  strength,  is,  and  by 
the  laws  of  England  ever  was,  the  undoubted  right  of  the 
kings  and  queens  of  England;  and  that  both  or  either 
of  the  houses  of  parliament  cannot,  nor  ought  to  pretend  to 
the  same ;  nor  can,  nor  lawfully  may  arise,  or  levy  any  war, 
offensive  or  defensive,  against  his  majesty,  his  heirs,  or 
lawful  successors ;  and  yet  the  contrary  thereof  hath  of  lato 
years  been  practised  almost  to  the  ruin  and  destruction  of 
this  kingdom;  and  during  the  late  usuxped  govemm^ts 
many  evils  and  rebellious  principles  have  been  instilled  into 
the  minds  of  the  people  of  this  kingdom,  which,  unless  pre- 
vented, may  break  forth  to  the  disturbance  of  the  peace  and 
quiet  thereof."* 

The  clergy  were  reinstated  in  the  eeelenoBtical  power,  (of 
which  they  were  deprived  by  the  statute  of  the  Long  Faiv 
liament,  that  abolished  the  high-coounission  court,*)  by  an 
act  which  declared  that  the  former  act  should  not  take  away 
''any  ordinary  power  or  authority  from  the  archbishopf, 
bishops,  or  clergy;  but  that  they,  exercising  ecclesiastical 
jurisdiction,  might  execute  all  manner  thereof,  and  all  cen- 
sures and  coercions  appertaining  to  it,  according  to  the  eo- 
desiastical  laws  of  the  realm ;  but.  not  so  as  to  give  any 

1  18  Oar.  n.,  cap.  6.  •  <  Idewi,  cap.  6. 

>  16  Car.  I.,  cap.  11.    See  ante. 
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trehbishop,  bishop,  or  ecclesiastical  juSge  any  ecclesiastical 
jurisdiction  not  by  law  possessed  in  the  year  1689."  It  also 
abolished  (and  perhaps  here  we  may  perceive  Clarendon's 
modentiou)  the  oath  ex-offieio,  and  introduced  a  consti- 
tutional principle  of  great  importance,  by  declaring  that 
"'  no  archbishop  or  ecclesiastical  person,  officer,  or  minister, 
ahonld  tender  or  administer  to  anj  person  whatever,  the 
otth  usnallj  called  the  oath  es^fficiOy  or  any  other  oath 
irhereby  such  person  might  be  charged  to  confess,  or  to 
«)cu8e  or  to  purge  him  or  herself  of  any  criminal  matter  or 
thing  whereby  he  or  she  might  be  liable  to  any  censure  or 
punishment."  It  was  further  declared,  that  the  whole  of 
the  statute  of  Charles  I.  was  repealed,  excepting  what  con- 
oemed  the  high-commission  court,  or  the  new  creation  of 
some  such-like  court  by  commission :  that  was  to  remain  still 
ill^.i 

The  parliament  met  in  its  second  session  on  the  20th  of 
November,  1661.  The  king  addressed  them,  and  congra- 
tulated them  on  the  work  they  had  done,  and  especially  on 
the  restoration  of  the  bishops  to  the  house  of  lords,  saying, 
""  That  he  came  to  see  what  he  had  long  desired  to  see,  the 
bvds  spiritual  and  temporal  and  the  commons  of  England 
met  together  to  consult  for  the  peace  and  safety  of  the 
church  and  state,  by  which  parliaments  were  restored  to 
their  primitive  lustre  and  integrity."* 

Th^  parliament  met  after  Christmas  on  the  7th  of  Janu- 
tty,  1661-2,  and  foreshadowed  the  proceedings  against  non- 
conformists, by  "  an  act  for  the  well-governing  and  regu- 
lating of  corporations."  It  was  amongst  the  middle  class 
of  the  people  that  presbyterianism  chiefly  prevailed;  and 
such  parliamentary  influence  as  nonconformists  possessed 
was  through  the  corporations,  which  enjoyed  the  right  of 
returning  members  of  parliament.  The  imposition  of  a  re- 
ligious test  would  deprive  nonconformists  of  their  corporate 
franchise.  The  ptelunble  declared  the  purpose  to  be,  '*  to  per^ 
petuate  the  succession  in  sudi  corporations  in  the  hands  of 

'  ldGMr.II.,o^.;t2,  s  CUrendon'B  life,  ToL  1.  p.  144. 
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persons  well  affected  towards  his  mt^esty's  goyemment;  it 
being  too  well  known  that,  notwithstanding  all  his  majesty's 
endeavours  and  unparalleled  indulgence  in  pardoning  all 
that  was  past,  many  evil  persons  were  still  working.  The 
act  then  provided, ''  that  commissioners  should  be  appointed 
under  the  great  seal,  to  continue  until  the  25th  of  March, 
1663,  before  whom  all  majors,  aldermen,  recorders,  bailiffs, 
town-clerks,  oommon-councilmen, — and  other  persons  bear- 
ing any  office  or  offices  of  magistracy,  or  places,  or  trusts,  or 
other  employment  relating  to  the  government  of  cities,  cor* 
porations,  and  boroughs, — should,  when  required  by  the 
commissioners,  take  the  oaths  of  allegiance  and  supremacy; 
and  also  an  oath, — "  that  it  is  not  lawful,  upon  any  pretence 
whatsoever,  to  take  arms  against  the  king;  and  that  the 
deponent  abhorred  that  traitorous  position  of  taking  arms 
by  his  authority  against  his  person,  or  against  those  that 
are  commissioned  by  hitfi."  He  was  also  required  to  sub- 
scribe a  declaration  repudiating  the  Solemn  League  and 
Covenant,  as  an  unlawful  oath,  imposed  upon  the  subjects 
of  the  realm  against  the  known  laws  and  liberties  of  the 
kingdom. 

"  Persons  who  refused  the  oaths  were  ipso  facto  remored 
from  their  offices;  but  the  commissioners,  or  any  five  or 
more  of  them,  were  also  empowered  to  remove  persons  who 
were  willing  to  take  the  oaths,  and  to  restore  persons  ille- 
gally or  unduly  removed,  and  to  fill  up  vacated  offices. 

''  After  the  expiration  of  the  commissions,  the  oaths  were 
to  be  administered  by  the  proper  functionaries  of  the  cor- 
porations, or  by  two  justices  of  the  peace." 

''  No  person  should  be  placed,  elected,  or  chosen  to  any 
corporate  offices  or  places,  that  should  not,  within  one  year 
next  before  such  election  or  choice,  have  taken  the  sacra- 
ment of  the  Lord's  Supper,  according  to  the  rites  of  the 
Church  of  England."! 

Gniis  act  established  a  long-continued  inequality  in  ciTil 
jnghts  between  churchmen  and  dissenters;  the  latter  of 
1  18  Cms.  II.,  8tat.  2,  cap.  1. 
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trlioin  it  excluded  from  all  corporate  offices  until  our  own 
daj.  It  also,  in  the  oath  required  to  be  taken,  propounded 
the  principle  of  pasfive  obedience  and  non-resistance^  in 
terms  so  unqualified  as  to  assert  the  most  absolute  tyranny 
to  exist  in  the  crown.* 

The  parliament  adjourned  after  a  short  session,  and  re- 
assembled on  the  19th  of  May,  1662,  to  continue  the  work 
of  crushing,  the  nonconformists.  The  failure  at  the  Con- 
ference to  unite  two  contending  religious  bodies  in  a  plan 
of  union  was  doubtless  foreseen,  and  it  was  referred, — 
first  to  a  commission  of  bishops  and  divines,  and  afterwards 
to  the  convocation, — ^to  make  such  alterations  in  the  book  of 
common  prayer  as  they  deemed  advisable.  No  alteration 
was  made  that  had  any  reference  to  the  objections  of  tlie 
presbyterians ;  and  with  the  addition  of  a  few  collects,  the 
Prayer  for  all  Sorts  and  Conditions  of  Men,  a  collect  for  the 
parUament,  and  the  G^eral  Thanksgiving,  the  book  of  Com- 
mon Prayer  was  sent  to  the  house  of  lords  to  be  confirmed  by 
the  legi^ture.' 

The  Act  of  Uniformity  followed.  In  a  very  lengthy  pre- 
amble it  refers  to  the  book  of  Common  Prayer  and  to  the 
Act  of  Uniformity  of  Queen  Elizabeth  ;*  and  proceeding 
upon  the  statement  (alas,  how  fallacious  was  any  hope  of 
its  accomplishment !)  that  ^  in  regard  that  nothing  conducetb 
more  to  the  settling  of  the  peace  of  the  nation,  nor  to  the 
honour  of  religion  and  the  propagation  thereof,  than  a  uni- 
reraal  agreement  in  the  public  worship  of  Almighty  GFod,'* 
it  proceeded  to  provide  that  uniformity  by  the  following 
enactments: — 

"All  ministers  in  any  cathedral,  collegiate,  or  parisk 
church  or  chapel,  or  other  place  of  public  worship  in  Eng- 
land and  Wales,  shall  be  bound  to  say  and  use  the  morning 
prayer,  evening  prayer,  celebration  and  administration  of 
both  the  sacraments,  and  all  other  the  public  and  common 
^ayer,  in  the  order  and  form  mentioned  in  the  book  an- 

*  Hume's  History,  cap.  63.    '  Burnet's  Own  Time,  book  iL,  pcutim,^ 
»8eeairf*,p.a07. 
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nexed  to  the  act,  entitled  '  The  Book  of  Common  Pnyer/ 
etc. 

"  Every  parson,  vicar,  or  other  minister,  who  then  had  or 
enjoyed  any  ecclesiastical  benefice  or  promotion,  should  in 
the  church  of  his  benefice,  upon  some  Lord's-day  before  the 
feast  of  St.  Bartholomew,  1662,  openly,  publicly,  and  so- 
lemnly read  the  morning  and  evening  prayer  s^pointed  hj 
the  book  of  common  prayer;  and  afterwards,  before  i^ 
congregation  there  assembled,  declare  (in  the  words  given  in 
the  act)  his  unfeigned  assent  and  consent  to  all  and  every- 
thing contained  and  prescribed  in  the  book  of  common 
prayer.  If  any  one  neglect  or  refuse  so  to  do,  he  should 
ipso  facto  be  deprived  of  all  his  spiritual  promotions,  and 
the  patrons  should  present  to  them  as  though  the  incumbent 
were  dead." 

A  clause  imposed  a  similar  obligation  and  a  similar  pe> 
nalty  in  case  of  default,  on  "  persons  who  should  after  the 
passing  of  the  act  be  presented  to  any  benefice ;  and  incum- 
bents keeping  curates  were  required  at  least  once  a  month 
to  read  the  common  prayers  and  service,  and,  if  there  be 
occasion,  to  administer  eaeh  of  the  other  sacraments  and 
rites,  upon  pain  of  forfeiting  £5,  for  eveiy  omission,  to  the 
poor  of  the  parish." 

"  Every  dean,  canon,  and  prebendary  of  every  cathedral  and 
collegiate  church,  and  all  masters  and  heads,  fellows,  chap- 
lains, and  tutors  of  a  college,  hall,  house  of  learning,  or  hoi- 
pital,  and  every  public  professor  and  reader  in  the  universi- 
ties, and  in  every  college  elsewhere,  and  every  parson,  vicaft 
curate,  lecturer,  and  every  other  person  in  holy  orders,  and 
every  schoolmaster,  keeping  a  public  or  private  school,  and 
every  person  instructing  or  teaching  youth  in  any  house  «r 
private  family, — as  well  present  as  future, — was  required  to 
subscribe,  before  the  authorities  mentioned  in  the  act,  and 
under  the  penalties  for  omission  also  mentioned,  the  fal- 
lowing declaration : — 

"  I  A.  B.  do  declare  that  it  is  not  lawful,  upon  any  pr^ 
tenoe  whatever,  to  take  arms  against  the  king;  and  ihaftX 
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do  abhor  that  traitorous  position  of  taking  arms  hj  his 
authority  against  his  person,  or  against  those  that  are  com- 
missioned by  him ;  and  that  I  will  conform  to  the  liturgy  of 
the  Church  of  England,  as  it  is  now  by  law  established ; 
and  I  do  declare  that  I  do  hold,  there  lies  no  obligation 
upon  me,  or  on  any  other  person,  from  the  oath  commonly 
called  the  Solemn  League  and  Covenant,  to  endeavour  any 
change  or  alteration  of  government,  either  in  church  or 
state ;  and  that  the  same  was  in  itself  an  unlawful  oath,  and 
imposed  upon  the  subjects  of  this  realm,  against  the  known 
laws  and  liberties  of  this  kingdom." 

''  From  and  after  the  feast  of  St.  Bartholomew,  1662,  no 
person  who  at  the  date  of  the  act  was  incumbent,  and  in  pos^ 
session  of  any  parsonage,  vicarage,  or  benefice,  and  who  was 
not  then  in  holy  orders  by  episcopal  ordination, — or  who 
should  not  before  the  said  feast-day  of  St.  Bartholomew  be 
ordained  priest  or  deacon,  according  to  the  form  of  episcopal 
ordination, — should  have,  hold,  or  enjoy  his  parsonage,  vicar- 
age, or  benefice,  with  cure,  or  other  ecclesiastical  promotion 
-witliin  the  kingdom;  but  should  be  utterly  disabled,  and 
(ipso  facto)  deprived  of  the  same,  and  all  his  ecclesiastical 
promotions  should  be  void,  as  if  he  was  naturally  dead." 

"  No  other  form  or  order  of  common  prayer  should  be 
opexQy  used  in  any  church,  chapel,  or  public  place,  of  or  in 
any  college  or  hall  in  either  of  the  imiversities, — and  the 
aoreral  laws  and  statutes  formerly  made  and  then  in  force 
fV>r  the  uniformity  of  prayer  should  stand  in  force  for  the 
establishing  and  confirming  the  said  book."^ 

The  act  made  the  terms  of  conformity  stricter  than  they 
•weore  before  the  civil  war ;  it  put  lecturers  in  the  same  condi- 
-tion  as  incumbents,  as  to  oaths  and  subscriptions;  it  obliged 
f^n  persons  to  subscribe  an  unfeigned  assent  and  consent  to 
ev^ry  particular  of  the  book  of  common  prayer,  and  it  ren- 
^£»T^ed  all  those  who  had  not  had  episcopal  ordination,  in- 
^^i^jpable  of  holding  any  ecclesiastical  benefice.    The  latter 

a    XB  &  14  Gar.  II.,  cap.  4,  An  Act  for  the  XJniformitj  of  Fablic 
I»«i^r«r,etc. 
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clause  was  opposed  in  the  house  of  lords,  where  the  Duke  of 
York  and  thirteen  other  peers  entered  their  protest  against 
\t.» 

The  Act  of  Uniformity  has  heen  generally  denounced  as  a 
shameful  breach  of  the  king's  promise  made  in  his  Declara- 
tions,— as  well  that  from  Breda  as  that  published  after  his  re- 
storation ;  and  admitting  the  impracticability  of  uniting  the 
episcopalian  and  presbyterian  religionists  in  one  scheme  of 
comprehension, — and  even  admitting  the  necessity  of  pro- 
viding for  the  establishment  of  the  Church  of  England  as  the 
religion  of  the  state, — it  cannot  be  denied  that  it  was  open  to 
the  king  and  the  government,  and  that  his  promises  required 
him,  to  allow  nonconformists  the  exercise  of  religious  worship 
according  to  their  own  views  of  its  acceptability  to  God.^ 

Charles  was  so  aware  of  the  imputation  his  conduct  cast 
on  his  good  faith,  that  he  promised  a  deputation  of  pres- 

>  Lords*  Journal,  xi.  pp.  673-577. 

3  "  All  the  king's  pronuBOtf  of  toleration  and  of  indtilgenoe  to  tender 
consciences  were  thereby  concluded  and  broken.  It  is  true,  Cbaries,  in 
his  Declaration  from  Breda,  had  expressed  his  intention  of  regulatiog 
that  indulgence  hj  the  adTioe  and  authority  of  parliament ;  but  this 
limitation  could  never  reasonably  be  extended  to  a  total  infringement 
and  violation  of  his  engagements."  (Hume's  History,  chap.  68.)  "There 
is  every  reason  to  presume  that  the  king  hftd  no  intention  but  to  deceiTC 
the  presbytenans  and  their  friends  in  the  Convention  Parliament  by  ti>o 
Declaration  of  October,  1660.  Ko  one  -who  has  any  sense  of  honestj 
and  plain  dealing  can  pretend  that  Charles  did  not  violate  the  spirit  of 
his  Declaration."  (HaUam's  Constitutional  History,  voL  n.  pp.  81-38.) 
"  The  world  has  never  witnessed  a  more  flagrant  violation  of  a  most  so- 
lemn engagement.  Toleration  had  been  ofiered  and  was  accepted ;  the 
king  had  been  restored,  and  the  church  re-established ;  'and  now  tiiat  the 
price  had  been  paid,  the  benefit  was  withheld,  and  instead  of  the  indul- 
gence promised  by  the  contract,  was  substituted  a  system  of  :pains  and 
penalties."  (Lingard's  History,  vol.  ix.  p.  95.)  "  Then  came  penal  sta- 
tutes against  nonconformists,  statutes  for  which  precedents  might  too 
easily  be  found  in  the  puritan  legislation,  but  to  which  the  king  could 
not  give  his  assent  without  a  breach  of  promise  publicly  made,  in  ths 
most  important  crisis  of  his  life,'to  those  on  whom  his  &te  depended.** 
(Macaulay's  History,  voL  L  p.  176.) 
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bjterian  dinnes  who  waited  on  him  after  the  passing  of 
the  act,  to  suspend  the  execution  of  it  for  three  months,  if 
thej  would  read  the  common  prayer  during  that  period.  Cla- 
rendon, although  he  disapprored  of  the  promise,  thought  it 
should  he  observed.  But  the  postponement  of  the  operation 
of  an  act  which  gave  rights  to  others  to  take  effect  on  non- 
compliance with  its  provisions,  could  not  be  accomplished 
with  a  due  regard  to  the  rights  it  created,  even  supposing 
that  the  king  could  have  legally  exercised  a  suspending 
power;  and  the  act  coming  into  force  on  the  24th  of  August, 
2000  ministers  refused  compliance,  and  either  resigned  or 
were  deprived  of  their  livings.  Charles  offered  bishoprics  to 
some  of  the  principal  Presbyterian  divines,  of  whom  Eey- 
nolds  accepted  the  s^e  of  Norwich ;  but  Calamy  and  Baxter 
refosed  the  sees  of  Lichfield  and  Hereford.^ 

In  the  same  session  the  parliament  followed  up  the  Act  of 
Uniformity  by  a  kindred  "  act  for  preventing  abuses  in  print- 
ing seditious,  treasonable,  and  unlicensed  books  and  pamph- 
lets, and  for  regulating  of  printing  and  printing-presses.'* 

"  No  person  should  presume  to  print  within  England  or 
abroad,  any  heretical,  seditious,  schismatical,  or  offensive 
books  or  pamphlets,  wherein  any  doctrine  or  opinion  should 
be  asserted  or  maintained  contiury  to  the  Christian  fSuth,  or 
the  doctrine  or  discipline  of  the  Church  of  England,— or 
wbich  might  tend  or  be  to  the  scandal  of  religion,  or  the 
church,  or  the  government  or  governors  of  the  church,  state, 
or  commonwealth,  or  of  any  corporation  or  person  what- 
soever ;  nor  should  import,  publish,  sell,  or  disperse  any  such 
book  or  pamphlet. 

•*  No  private  person  should  print  any  book  or  pamphlet, 
imless  the  whole  and  every  part  thereof  be  first  entered  in 
the  register  of  the  company  of  stationers  of  London,  and 
be  first  licensed  and  authorized  to  be  printed  by  persons 
constituted  to  license  the  same, — viz.  law  books,  by  the  lord- 
chancellor,  lords  chief  justices,  and  the  lord  chief  baron,  one 
or  more  of  them ;  books  of  history,  concerning  the  state  of 
1  Burnet*!  Own  Thne,  book  iL 
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the  realm,  or  affairs  of  state,  by  one  of  the  secretaries  of 
state,  or  their  appointees;  books  of  heraldry  and  arms, 
by  the  earl-marshal,  or  his  appointees ;  and  all  other  books, 
whether  of  divinity,  physic,  philosophy,  or  whatever  science 
or  art,  by  the  Archbishop  of  Canterbury  and  Bishop  of  Lon- 
don, or  one  of  them,  or  their  appointees,  or  by  the  chancellor 
or  vice-chancellor  of  the  universities. 

"  All  books  imported  from  beyond  sea,  should  be  brought 
to  the  port  of  London  only ;  and  no  custom-house  officer 
should  deliver  them  out  of  his  custody,  before  the  Archbishop 
of  Canterbury,  or  the  Bishop  of  London,  should  have  ap- 
pointed some  scholar  or  learned  man,  with  one  or  more  of 
the  company  of  stationers,  and  such  others  as  they  should  call 
to  their  assistance,  to  be  present  at  the  opening  thereof,  and 
to  view  the  same.  If  there  should  be  found  any  heretical, 
seditious,  schismatical,  or  other  dangerous  or  offensive  book, 
it  should  be  brought  to  the  archbishop  or  bishop,  to  the 
end  that  the  importer  might  be  proceeded  against  as  an 
offender. 

"  No  shopkeeper  or  other  person  not  being  licensed  by 
the  bishop  of  the  diocese,  nor  having  been  seven  yean  ap« 
prentice  to  the  trade  of  a  bookseller,  printer,  or  bookbinder, 
nor  being  a  freeman  of  London  as  son  of  a  bookseller,  nor 
being  a  member  of  the  company  of  stationers,  should,  in  the 
city  of  London  or  any  other  market  town,  buy  or  sell  any 
bibles,  testaments,  or  other  books  whatever,  upon  pain  ol 
forfeiture  of  the  same. 

"  For*  the  time  to  come  there  should  be  twenty  master 
printers,  and  no  more,  besides  the  king's  printers,  and  the 
printers  for  the  universities ;  and  but  four  master  founders 
of  letters  for  printing ;  these  to  be  nominated  and  appointed 
by  the  archbishop  and  bishop,  as  vacancies  arose ;  each  master 
printer  to  be  bound  with  sureties  to  the  king  in  £300  not 
to  print  any  book  or  books  not  lawfully  licensed* 

"  Every  printer  should  reserve  three  printed  copies,  of  the 
best  and  largest  paper,  of  every  book  new  printed,  or  re- 
printed with  additions,  and  deliver  them  to  the  master  of 
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the  stationers'  company,  one  for  the  king's  library,  the  other 
two  for  the  libraries  of  the  two  universities."* 

These  are  the  principal  proyisions  of  a  long  act  against 
"  the  liberty  of  the  press."  It  was  to  continue  in  force  for 
two  years,  and  no  longer ;  but  it  was  continued  by  another 
rtstttte;^  and  further  continued  for  seven  years  by  the 
1  James  II.,  cap.  17,  and  was  therefore  in  force  at  the  £e- 
Tolution. 

The  act  for  r^^ulating  the  militia,  which  the  former  act 
ttated  to  be  in  preparation,  was  completed  and  passed  in 
this  session.  A^r  repeating  the  preamble  of  the  former 
set,  it  empowered  the  king  to  issue  commissions  of  lieu- 
tenancy to  such  persons  as  he  should  think  fit  to  be  his 
lieutenants  for  the  several  counties.  The  lieutenants  were 
empowered  to  call  together,  arm,  and  array  persons  into  re- 
giments ;  and  in  case  of  insurrection,  invasion,  or  rebellion, 
to  lead  them  in  or  out  of  their  counties,  according  to  direc- 
tions received  firom  the  king ;  and  to  give  commissions  to  co- 
lonels and  other  subordinate  officers,  and  to  appoint  deputy 
Hentenants,  first  approved  by  the  king.  Provision  was 
made  for  charging  the  inhabitants  of  the  counties  with  the 
inding  of  horses  and  soldiers  according  to  the  value  of  their 
estates;  and  it  was  declared  that  the  trainbands  then  in 
hemg  should  continue  until  the  25th  of  March,  1663,  and 
no  longer.' 

Ghariee,  on  the  2l8t  of  May,  1662,  married  Catharine  of 
Portugal,  a  catholic  princess ;  a  resolution  taken  without 
tiie  knowledge  of  his  ministers,  and  persisted  in  against 
their  advice.  About  the  same  period,  in  the  recess  of  par- 
liament,— actuated  by  sympathy  with  the  religion  of  the 
catholics,  and  by  a  desire  to  afford  relief  to  the  protestant 
dissenters,  in  accordance  with  his  Declaration  from  Breda, 
—he  caused  a  declaration  to  be  published  promising,  "  as  far 

^  IS  &  14  Oar.  11.,  cap.  33.  An  act  for  the  same  purpose  was  passed 
hj  the  Long  Parliament  on  the  20th  of  September,  1649.  (Parliamentary 
HMtory,  ToL  x.  p.  170.) 

»  16  Oar.  n.,  cap.  7.  »  13  A  14  Oar.  II.,  cap,  8. 
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as  in  him  lay,  without  inyading  the  fireedom  of  parliament, 
to  incline  their  wisdom  in  the  next  approaching  session,  to 
concur  with  him  in  making  some  act  for  relief  of  peaceable 
persons  of  tender  and  misguided  conscience,  as  might  en- 
able him  to  exercise  that  power  of  dispensing  which  he  con- 
ceived to  be  inherent  in  him.'*  The  parliament  met  on  the 
18th  of  February,  1662-63.  Charles  addressed  them  in  sup- 
port of  his  Declaration,  desiring  them  "  not  to  infer  thmt  he 
meant  to  favour  papacy,  or  to  place  papists  in  any  office,  but 
merely  to  give  some  indulgence  to  many  who  professed  that 
religion,  who  had  served  his  father  and  himself  well ;  and  if 
the  dissenters  would  demean  themselves  peaceably  imd  mo- 
destly under  the  government,  he  heartily  wished  he  had  sui^ 
a  power  of  indulgence,  to  use  upon  occasions,  as  might  not 
needlessly  force  them  out  of  the  kingdom,  or  staying  there, 
give  them  cause  to  conspire  against  it.'*^ 

The  commons  took  the  king's  speech  into  consideratum, 
and  voted  an  address  "  that  it  is  in  no  sort  advisable  that 
there  be  any  indulgence  to  persons  who  presume  to  diasent 
from  the  Act  of  Uniformity,  and  religion  established."  They. 
told  the  king  that  his  Declaration  from  Breda  was  only  to 
do  what  parliament  should  advise ;  nor  could  it  be  oth^ 
wise  understood,  because  there  were  laws  of  uniformity  then 
in  being  which  could  not  be  dispensed  with  but  by  act  of 
parliament.  They  next  drew  up  an  humble  representation 
to  the  king  concerning  popish  priests  and  Jesuits,-*— all  of 
whom,  English,  Irish,  and  Scottish  (except  those  in  attend- 
ance, by  special  arrangement,  on  the  two  queens,  and  the 
foreign  ambassadors),  they  desired  should  be  ordered  by  pro> 
damation  to  leave  the  kingdom  by  a  day  to  be  named.* 

The  third  session  of  parliament  commenced  on  the  16& 
of  March,  1668-4.  '^  The  parliament  discovered  a  continu- 
ance of  the  same  principles  which  had  prevailed  in  all  the 
foregoing.    Monarchy  and  the  church  were  still  the  objects 

>  Hume's  Hbtoiy,  cap.  63.  Cobbetf  0  PazliAmentary  Histoiy,  voL  ir. 
p.  269. 

'  Cobbott* 8  Parliamentary  Histoiy*  vol.  iv.  p.  268, 
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of  regard  and  affecfcion.  During  no  period  of  the  present 
reign  did  this  spirit  pass  more  eyidently  the  bounds  of  rea- 
son and  moderation."'  Its  only  proceeding  of  a  constitu- 
tional nature  was  the  repeal  of  the  Triennial  Act  of  the  Long 
Parliamfsnt.  Charles,-  in  his  speech-  opening-  parliament, 
called  attention  to  the  act,  as  ^  passed  in  a  time  very  un- 
carefdl  for  the  dignity  of  the  crown,  or  the  security  of  the 
people."  He  called  on  the  house  of  commons  to  read  that 
act,  "  and  then  in  GKkI's  name  do  what  you  think  fit  for  me 
and  yourselyes  and  the  whole  kingdom.  Much  as  he  loyed 
parliaments,  he  never  would  suffer  a  parliament  to  come  to- 
gether by  the  means  prescribed  by  that  act.*'^  The  pariia- 
ment  passed  an  act  in  which  the  Triennial  Act  of  the  Long 
Parliament,— expressed  '^  to  be  in  derogation  of  his  Majesty's 
just  rights  and  prerogatiye," — was  repealed ;  but  it  was  en- 
acted '^  that  the  sitting  and  holding  of  parliaments  should 
not  be  interrupted  or  discontinued  above  three  years  at  the 
mo8t."S 

In  the  same  session  the  first  of  a  series  of  acts  was  passed 

to  punish  nonconformists^  corporeally  and  pecuniarily,  for 

refusing  compliance  with  the  Act  of  Uniformity.  It  is  called 

''  An  Act  to  prevent  and  suppress  Seditious  Conventicles."^ 

This  act  was  experimental,  its  duration  being  limited  to  three 

years,  and  it  therefore  expired  in  1667.    "  Any  meeting 

for  religious  worship,  at  which  five  persons  were  present, 

more  than  the  fiunily,  was  declared  a  conventicle.    Every 

person,  above  sixteen  years  of  age,  present  at  a  conventicle^ 

should  lie  three  months  in  prison,  or  pay  five  pounds,  for  the 

first  offence ;  six  months,  or  twenty  pounds,  fot  the  second 

offencQ ;  and,  for  the  third  offence,  upon  conviction  by  a 

jiuy,  was  to  be  banished  to  any  plantation,  except  New 

JSn^Laad  or  Yirginia.^ . .  •  Betum  fieom  transportation,  or  es* 

'  HtuWs  fiistoiy,  cap.  64. 
-     *'  Oobbett'B  Pariiamentaiy  ffiitory,  p.  291.      >  1^  Car.  11.,  cap.  1. 
.    '^  a.6  Charles  II.,  oap.  4.  ' 

*  "  A  refinemjBnt  of  cruelty  which^  separated  him  from  Bympathisuig 
fiieiiidB.^*  (Maoftulay's  fiistbry,  toL  i  p.  177.) 
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cape  after  conviction,  was  felonj,  punishable  with  death. 
Persons  were  prohibited  from  allowing  their  private  houBOs 
to  be  used  as  conventicles,  and  justices  of  the  peace  were 
empowered  to  enter  houses  suspected  of  being  conventicles." 
"  All  people,"  says  Burnet, "  were  amazed  at  this  severity ; 
and  the  empowering  of  justices  of  the  peace  to  inflict  fines, 
for  the  first  and  second  offences,  without  juries,  was  thought 
a  great  breach  on  the  security  of  the  English  constitution, 
and  a  raising  of  the  power  of  the  justices  to  a  very  arbitrary 
pitch."! 

The  ancient  alliance  between  England  and  Holland  was 
interrupted  in  this  session  by  an  address  of  both  houses, 
against  the  wrongs  and  indignities,  and  interruptions  of 
trade  received  from  the  United  Provinces ;  and  the  king, 
when  receiving  the  address,  promised  through  his  minister 
at  the  Hague  to  demand  speedy  justice  and  reparation,  in 
the  prosecution  of  which  he  depended  on  the  promises  of 
parliament  to  stand  by  him.^    A  war  speedily  followed. 

The  fourth  session  of  parliament  was  commenced  on  the 
24th  of  November,  1664.  It  is  remarkable  for  a  change 
then  made  in  the  mode  of  granting  and  raising  supplies, 
and  for  the  discontinuance  of  separate  taxation  of  the  d^gy 
in  convocation.  The  ancient  mode  of  taxation,  by  subsidies 
of  tenths  and  fifteenths,  was  abandoned,  and  assessments  on 
the  several  counties,  according  to  the  practice  of  the  Long 
Parliament,  were  substituted  for  them.  An  act  was  passed, 
granting  a  royal  aid  of  £2,477,600,  for  the  purposes  of  the 
Dutch  war,  to  be  raised  in  three  years.^  It  compreheided 
the  spiritual  possessions  and  revenues  of  the  clergy ;  and,  ait 
though  it  provided  that  ^'  it  should  not  prejudice  the  ancient 
rights  of  the  clergy,  as  an  example  for  the  future,'*  separate 
taxation  has  never  been  resumed  bythe  clergy.  '^  The  con- 
sequence has  been  that  the  convocation  has  declined  in  im- 
portance. Having  ceased  to  giye,  it  was  prorogued  or  dis- 
solved as  soon  as  it  was  summoned.    But  the  clergy  were 

>  Burnet*«  Own  Time,  bk.  ii.       «  Cobbefct's  Pari.  HiaL,  toL  it.  p. 2&^ 
»  16  &  17  Car.  II.,  cap.  i. 
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eompensated  for  the  Iobs  of  their  privilege  of  self-taxation, 
bj  permission  to  vote  for  members  of  the  house  of  commons, 
in  respect  of  the  freehold  tenure  of  their  benefices,  which 
tiiey  held  for  life.  These  changes  were  produced  by  a  com- 
fict  between  the  lord-chancellor  and  Archbishop  Sheldon, 
with  the  silent  acquiescence  of  the  clergy,  and  without  any 
Bd  of  parliament.^ 

Another  attempt  was  made,  in  this  session,  to  invest 
Charies  with  power  to  grant  indulgences  in  religion.  It 
was  a  scheme  of  Lord  Ashley,  and  others  of  Charles's  mi- 
nisters, indifferent  about  religion ;  audit  was  rendered  ex- 
tremely agreeable  to  Charles,  by  being  connected  with  pay- 
ments for  dispensations  to  be  granted,  which  were  estimated 
to  produce  a  large  annual  revenue.  The  lord-chancellor 
and  the  lord-treasurer,  disapproved  the  scheme,  and  urged 
the  king  not  to  engage  in  it ;  but  a  bill  was  presented  in 
tiie  house  of  peers,  as  by  the  king's  direction  and  approba- 
^n,  where  the  ministers  opposed  each  other  with  vehement 
nncour.  The  chancellor  and  treasurer  prevailed,  and  the  bill 
was  withdrawn ;  but  from  that  period  the  credit  of  Claren- 
don declined ;  until,  three  years  afterwards,  Charles  deprived 
him  of  his  high  office,  and  left  him  to  impeachment  and  ba- 
nishment.^ 

The  Great  Plague  broke  out  in  December,  1664,  and 
raged  through  the  spring  and  summer  months  of  the  follow- 
mg  year, — in  August  and  September,  sweeping  away  eight 
thoniwnd  persons  in  a  week.  The  parliament,  to  avoid  the 
plague,  met  at  Oxford,  in  its  fifth  session,  on  the  dlst  of 
October,  1665,  and  there  commenced  its  labours  with  "  An 
Act  for  restraining  Nonconformists  from  inhabiting  in  Cor- 
IK»a^ns."^ 

It  seems  wonderful  that  such  a  scourge  should  not  have 
■oftened  the  hearts  of  men  to  charity  with  each  other,  and 
that  even  bigotry  should  have  selected  such  a  time  for  forg- 
ing additional  restraints  on  religious  freedom.   Bishop  Burv 

'  Burnet's  Own  Time,  book  ii.    Cobbett's  FarL  Hist.,  toL  It.  p.  908. 

«  IT-Osr.  II.,cap.  2,  A.D.  1665.  * 

*  €3&rendon*B  life,  Contmu^ion,  p.  849. 
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net  gives  u6  some  idea  of  the  cause :  he  relates  that** Eng- 
land was  at  this  time  in  a  dismal  state  from  the  plague,  so 
that  the  parliament  assembled  at  Oxford,  A  great  manj 
of  the  ministers  of  London  were  driven  away  by  it,  though 
some  few  stayed.  The  nonconformists  went  into  the 
empty  pulpits,  and  preached ;  and,  it  was  given  out,  with 
good  success.  And  in  many  other  places  they  began  to 
preach  openly,  not  without  reflecting  on  the  sins  of  the 
court,  and  the  ill  usage  that  they  themselves''  had  met  witL 
This  was  represented  very  adroitiy  at  Oxford."^ 

The  act  recites  that  '*  divers  parsons,  vicars,  curates,  lee* 
turers,  and  other  persons  in  holy  orders,  had  not  declared  their 
unfeigned  assent  and  consent  to  the  rites  and  ceremonies  of 
the  Church  of  England,  or  made  the  declaration  required 
by  the  Act  of  Uniformity ;  and  that  divers  other  persons,  not 
ordained  according  to  the  Church  of  England,  had,  since  the 
Act  of  Oblivion,  taken  upon  them  to  preach  in  unlawful  as- 
semblies, conventicles,  or  meetings,  under  colour  or  pretence 
of  exercise  of  religion,  contrary  to  the  laws  and  statutes  of 
the  kingdom, — and  had  settled  themselves  in  divers  corpora- 
tions, sometimes  three  or  more  of  them  in  a  place,  thereby 
taking  opportunity  to  distil  the  poisonous  principles  of 
schism  and  rebellion  into  the  hearts  of  his  majesty's  sub- 
jects, to  the  great  danger  of  the  church  and  kingdom."  It 
enacts  that  such  persons  in  holy  orders,  or  pretended  holy 
orders,  or  pretending  to  holy  orders,  who  should  not  hare 
declared  their  unfeigned  assent  and  consent,  and  subscribed 
the  declaration  as  aforesaid ;  and  should  not  take  the  oath 
given  in  the  act  (in  terms  similar  to  that  in  the  Act  of  Vni^' 
formity), — ^and  who  should  take  upon  them  to  preadi  in  any 
unlawful  assembly,  conventicle,  or  meeting, — should  not, 
unless  only  in  passing  on  the  road,  come  or  be  within  five 
miles-  of  any  city  or  town  corporate,  or  borough  that  sent : 
members  to  parliament ;  or  of  any  parish,  town,  or  place, 
wherein,  since  the  Act  of  Oblivion,  they  had  been  panon, 
vicar,  curate,  stipendary,  or  lecturer,  or  had  taken  upon 
them  to  preach  in  unlawful  assembly,  conventicle,  or  meet- 
^  Burnet's  Own  Tiiii%.bO(4  ii. 
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mg,— befOTe  they  shotdd  have  taken  and  subscribed  the  oath 
before  two  justices  of  the  peace,  upon  forfeiture,  for  every 
offence,  of  £40.  Such  persons,  so  restrained,  and  all  other 
persons  who  should  not  first  take  and  subscribe,  the  oath» 
and  ghould  nofc  firequent  divine  service  established  by  law, 
should  not  teach  any  public  or  private  school,  or  take  any 
boarders  or  tablers  that  were  taught  or  instructed  by  him  or 
her,  upon  pain  of  forfeiture  of  £40.  Two  justices  were  em- 
powered to  commit  an  offender  for  six  months,  unless  before 
commitment  he  took  the  oath  in  their  presence. 

The  act  met  with  opposition  in  both  houses,  buj;  more 
fiunUy  in  the  house  of  commons.  The  Earl  of  Southampton, 
although  a  minister  of  the  crown,  spoke  vehemently  against 
it  in  the  house  of  lords,  and  declared  that,  although  firm  to 
the  church,  he  could  not  conscientiously  take  the  oath.  All 
that  were  the  secret  fSsivourers  of  popery  (Burnet  informs 
us)  promoted  it ;  their  constant  maxim  being,  to  bring  all 
the  sectarians  into  so  desperate  a  state  that  they  should 
be  forced  to  accept  toleration  on  the  terms  on  which  the 
king  should  think  fit  to  grant  it.' 

'  The  expenses  of  the  Dutch  war  made  a  further  supply 
necessary,  and  the  commons  passed  an  act  for  a  supply. 
«f  £1,250,000.  In  this  act*  we  trace  the  nearer  approach 
of  the  power  afterwards  acquired  by  the  parliament  of 
appropriating  the  supply  to  the  specific  purpose  for  which 
it  was  granted;  and  it  is  curious  that  Charles  became 
himself  the  instrument  for  fixing  this  restraint  on  the  ex- 
ecutive power.  Sir  G^rge  Downing,  one  of  the  tellers  of 
ihe  exchequer,  persuaded  him  that,  if  he  would  prociire  a^ 
proviso  to  be  added  to  the  bill  of  supply,  "  to  make  all  the 
money  to  be  raised  by  the  bill  to  be  applied  only  to  thosej 
todfl  for  which  it  was  given,"  it  would  take  away  the  power 
ef  the  lord  high  treasurer,  and  enable  the  king  personally 
■o  to  direct  the  afiiedrs  of  the  treasury ;  so  that  his  exche* 
quer  would  ofier  the  best  security  for  the  investment  of  mo-^ 
ney,  and  become  the  greatest  bank  in  Europe.  The  proper 
'  *  Burnet's  Own  Time,  book  iL  ^  17  Car.  II.,  cap.  1. 
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minister  for  the  management  of  the  revenue  was  the  lord- 
treasurer  ;  and  when  an  actof  supply  was  passed,  and  money 
was  wanted  more  quickly  than  it  could  be  collected  by  the 
farmers  of  the  revenue,  it  was  usual  for  the  king  with  his 
chancellor,  lord-treasurer,  and  other  ministers,  to  require  the 
attendance  of  the  London  goldsmiths  or  bankers,  (to  whom, 
since  the  days  of  Cromwell,  such  business  had  passed  from 
the  scriveners,)  and  to  receive  from  them  tenders  of  the  mo- 
ney they  would  individually  lend  at  interest  (generally  at 
£8  per  cent.)  on  the  security  of  the  supply.  When  the 
money, was  lent,  an  assignment  of  revenue  was  made  to  the 
bankers  by  the  lord-treasurer,  which  entitled  them  to  be 
paid  out  of  the  first  money  that  came  into  the  exchequer. 
The  king's  word  and  faith  were  understood  to  be  also 
pledged ;  and  the  confidence  in  the  king's  justice,  and  the 
lord-treasurer's  honour  and  integrity,  was  the  foundation  of 
the  credit  which  supplied  the  king's  necessities.  Chariee'a 
ministers,  and  especially  Clarendon,  endeavoured  to  dis- 
suade him  fi*om  the  innovation  recommended  by  Downing; 
but  it  had  passed  the  house  of  commons ;  and,  although  in- 
tercepted in  the  lords,  it  could  not  be  recalled  without  ha^ 
zarding  the  supply. 

The  act  passed  with  a  provision  for  keeping  a  separate 
account  of  the  money  raised  by  authority  of  the  act,  apart 
from  the  king's  other  revenue,  and  a  separate  account  of  all 
payments  relating  to  the  service  of  the  war ;  and  that  no 
moneys  leviable  under  the  act  should  be  issued  out  of  the 
exchequer  during  the  war,  but  by  order  or  warrant,  men- 
tioning that  they  were  payable  for  the  service  of  the  war.' 

The  parliament  (still  l^e  same  cavalier  parliament  that 
commenced  in  1661)  met  in  its  sixth  session  on  the  2l8t  of 
{September,  1666,  after  the  terrible  calamity  of  the  Eire  of 
London.  The  king  told  them  of  the  vast  expenditure  in  ihe 
Dutch  war,  and  asked  for  further  supplies;  a  demand  so 
imexpected  that  it  raised  a  suspicion  of  a  dishonest  appro- 

>  17  Gar.  11.;  6i^.  1,  sect.  6.  OontinuAtion  of  Li&  of  dareiidon, 
PP.190-2QS. 
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pmtion  of  the  monej,  and  a  bill  was  brought  into  the  house 
of  commons  to  appoint  commissioners  to  examine  the  ac- 
counts of  moneys  received  and  issued  for  the  war.  It  passed 
through  the  house  of  commons,  but  in  the  lords  it  was 
stopped  by  the  king's  known  disapproval  of  it.  The  com^- 
moDs,  however,  granted  a  supply  for  the  war,  in  the  form  of 
a  poll-tax ;  but  the  act  was,  *'  entangled  still  with  the  same 
inconyenient  clauses  and  provisoes  which  had  so  unwarily 
been  admitted  at  Oxford,  and  which  made  what  was  granted 
inapplicable  to  the  procuring  ready  money,  of  which  his 
majesty  was  now  fully  convinced."  When  the  king,  at  the 
time  of  proroguing  the  parliament,  received  the  bill  from  the 
Speaker,  for  his  royal  assent,  he  said  "  he  hoped  he  should 
live  to  have  biUs  of  this  nature  in  the  old  style,  with  fewer 
provisoes ;"  and  he  promised  to  issue  a  commission  for  the 
examination  of  the  accounts,  which  was  accordingly  done.^ 
«  The  seventh  session  was  opened  on  the  10th  of  October, 
1667.  The  lord  keeper,  Bridgman  (who  had  succeeded  Cla^ 
rendon,  banished  by  an  act  of  this  session),  addressed  the 
parliament  by  the  king's  command,  and  communicated  the 
termination  of  the  Dutch  war  by  a  treaty  of  peace  signed 
at  Breda.  Since  the  last  prorogation,  the  Dutch,  strength- 
ened by  the  union  of  France  and  Denmark,  having  a  great 
fleet,  had  actually  entered  the  Medway;  and  the  French, 
with  a  great  army  in  the  field  not  far  from  the  seacoast, 
gave  cause  to  suspect  a  more  serious  design  against  Eng- 
land. He  apologized  to  parliament  for  not  calling  them  to- 
gether to  consult  as  to  the  peace,  but  time  would  not  permit. 

An  act  was  passed,  bearing  the  title  of  An  Act  for  taking 
tiie  Accounts  of  the  several  Sums  therein  mentioned."'  It 
is  now  of  no  other  importance  than  as  a  step  in  constitu- 
tional progress — the  establishing  of  the  right  of  the  parlia- 
ment, and  especially  of  the  commons,  to  inquire  into  the  ap- 
plication of  the  public  revenues, — and  showing  (in  the  words 
of  an  eminent  historian)  that  the  great  English  revolution 
of  the  8eventee]?Lth  century,  that  is  to  say,  the  transfer  of 

^  Clarandon's  Life,  pp.  814-816.  M9  Car.  U.,  o«p.  9. 
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the  supreme  control  of  the  executive  administratiou  from  the 
crown  to  the  house  of  commons,  was,  through  the  long  exist> 
ence  of  this  parliament,  proceeding  noiselesslj  but  steadily;^ 

The  same  progress  was  being  made  in  settling  other  parts 
of  the  constitution,  and  in  the  session  which  commenced 
on  the  14th  of  February,  1669-70,  the  house  of  lords  aban- 
doned their  claim  to  original  jurisdiction  in  civil  suits,  re* 
taining  only  their  appellant  jurisdiction.  This  claim  was 
not  relinquished,  however,  without  a  contest  between  the 
lords  and  commons  in  the  previous  session  of  parliament, 
so  warm  and  irreconcilable  that  the  king  found  it  necessaiy, 
in  order  to  terminate  it,  to  prorogue  the  parliament.  It  was 
occasioned  by  Mr.  Skinner,  a  considerable  merchant,  who 
had  sustained  damages  from  the  East  India  Company.  Pass- 
ing by  the  courts  of  law  and  equity,  he  brought  the  matter 
originally  before  the  house  of  lords,  who  awarded  him 
£5,000  damages.  The  East  India  Company  appealed  toi, 
the  commons,  appearing  to  them  to  be  the  only  other 
co-ordinate  power,  who  voted  the  lords'  proceedings  ilk- 
gal.  The  lords  did  the  like  by  the  commons'  proceedings, 
and  each  house  ordered  the  appellants  to  the  other  house 
— Skinner  on  the  one  hand,  and  the  governor  of  the 
East  India  Company  on  the  other — into  the  custody  of 
their  respective  serjeants-at-arms.  The  king  in  opening 
the  session  of  1670,  proposed  what  he  judged  to  be  the  best 
and  safest  way  to  put  an  end  to  the  differences.  ^  I  wiQ 
myself  give  present  order  to  rase  all  records  and  entxies  of 
this  matter  in  the  council-books,  and  in  the  exchequer ;  an4 
do  desire  you  to  do  the  like  in  both  houses,  that  no  memory 
may  remain  of  this  dispute  between  ye ;  and  then  I  hope  all 
future  apprehensions  will  be  removed."  The  king's  recom* 
mendation  was  complied  with,  and  the  dispute  was  thus  ter- 
minated, never  again  to  be  renewed.^ 

The  act  against  conventicles  had  expired  in  1667,  and 

'  Macaulay*B  Histoiy,  yoL  i  p.  193. 

'  Cobbett's  ParUamentaiy  History,  toL  Iy.  p.  444.    Ha]]am'«  CornsHi* 
tutumal  QkitcaT,  Yol  u.  p.  181. 
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after  the  Great  Fire  of  London,  and  during  the  period  of  re- 
building the  city,  conventicles  abounded  in  all  parts  of  it. 
But  as  the  churches  were  rebuilt,  the  feeling  against  the 
nonconformists  reviyed,  and  the  first  act  of  the  session  of 
1670,  was  one   ''to  prevent  and  suppress  seditious  con- 
venticles."^ "  It  bears  (says  Hume)  the  appearance  of  mi- 
tigating th^  former  persecuting  laws ;  but  if  we  may  judgid 
by  the  spirit  which  had  broken  out  ahnost  every  session  du-' 
ring  this  parliament,  it  was  not  intended  as  any  favour  to 
the  nonconformists.    Experience  probably  had  taught  that 
laws  over  rigid  and  severe  could  not  be  executed."^    "  For 
providing  (the  preamble  states)  further  and  more  speedy 
remedies  against  the  growing  and  dangerous  practices  of 
seditious  sectaries  and  other  disloyal  persons,  who  irnder 
pretence  of  tender  consciences  might  at  their  meetings 
continue  insurrections  (as  late  experience  had  shown), —  any 
person,  aged  sixteen  or  upwards,  who  after  the  10th  of  May, 
1670,  should  be  present  at  any  assembly,  conventicle,  or 
meeting,  under  pretence  of  religion,  in  other  manner  than 
according  to  the  established  church,  at  which  there  should 
be  five  persons  assembled  (besides  the  family,  if  in  an  inha-' 
bited  house),  should,  on  conviction,  be  fined  five  shillings  for 
the  first  offence,  and  ten  shillings  for  the  second  and  every 
other  offence,  to  be  levied  on  the  goods  of  the  offender, 
— or  in  case  of  his  poverty,  on  those  of  any  other  person 
convicted  of  the  like  offence  at  the  same  conventicle ;  but  so 
that  not  more  than  £10  be  levied  on  one  person  for  one 
meeting.    Any  person  who  should  preach  or  teach  at  a 
conventicle  should  forfeit,  for  the  first  offence,  £20,  and  for 
every  other  offence  £40,  to  be  levied  on  his  own,  or  any 
other   person's   goods  present  at   the  conventicle,  if  the 
preacher  were  a  stranger,  and  his  name  and  habitation  were 
not  known,  or  had  fled  and  could  not  be  found,  or  should 
be  unable  to  pay  the  fine.    Any  person  suffering  a  conven* 
tide  to  be  held  in  his  house  or  tenement,  should  forfeit  £20, 
to  be  levied  in  like  manner." 

1  22  Car.  II.,  cap.  1.  ^  Hume's  Hirtory,  ch.  65. 
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The  act  directed  a  principle  of  interpretation  to  be  adopted 
at  variance  with  the  established  legal  principle  of  constru- 
ing penal  acts, — by  declaring  that  it  should  be  *^  construed 
most  largely  and  beneficially  for  the  suppressing  of  couTen- 
ticles,  and  for  the  justification  and  encouragement  of  pe^ 
sons  employed  in  the  execution  thereof,  and  that  no  pro- 
ceedings by  virtue  of  the  act  should  be  reversed,  avoided, 
or  impeached  for  default  in  form." 

It  has  been  remarked  "  that  it  may  be  perhaps  alleged  as 
a  sort  of  extenuation  of  these  severe  laws  against  noncon- 
formists, that  they  were  merely  political,  and  did  not  spring 
from  any  theological  bigotry,"'  The  promoters  of  these  laws, 
on  the  part  of  the  government,  were  probably  chiefly  ac- 
tuated by  political  motives,  and  had  principally  in  view  their 
own  political  power,  or  the  support  of  their  own  political 
party,  when  they  directed  the  religious  bigotry  that  prevailed 
amongst  the  clergy  and  the  people,  to  the  oppression  or  de- 
struction of  their  rivals.  Charles,  it  is  well  known,  had  no 
sympathy  with  either  party  of  the  protestant  religionists 
in  the  nation ;  his  preference  was  given  to  the  Boman  re- 
ligion, and  he  would  have  gladly  seen  the  nonconformists 
tolerated,  if  toleration  could  have  been  extended  to  the 
catholics.  But  he  calculated  on  turning  the  oppression  of 
the  nonconformists  to  his  own  political  purposes ;  and  with 
similar  motives  to  those  which  before  prompted  him  to  de» 
sire  to  grant  indulgences  to  the  proscribed  religionists,  he 
now  desired  to  act  against  them  with  severity.  Colbert, 
(whom  Louis  XIV.  had  sent  to  England  to  negotiate  a 
secret  treaty  with  Charles  for  an  alliance  to  overthrow  the 
existing  triple  alliance  against  France,  and  for  which,  in  con- 
sideration of  £2,000,000,  Charles  was  to  join  Louis  in  a 
war  against  Holland,  and  was  to  declare  himself  a  catholic,) 
writing  to  Louis  from  Dover,  where  Charles  had  person- 
ally completed  the  treaty  without  the  knowledge  of  his 
protestant  ministers, — and  referring  to  a  doubt  whether 
the  declaration  of  war,  or  of  religion  should  precede, — uses 
^  Hallam'B  Odnstitutional  Histoiy,  vol.  iL  p.  47. 
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the  following  words — "  I  found  tbem  all  well  disposed  not 
to  lose  any  time  in  the  execution  of  the  things  that  have 
been  promised.  There  is  nothing,  however,  yet  determined 
for  the  principal  point ;  and  they  don't  even  pretend  to  fix  it 
till  they  return  to  London,  and  see  what  may  follow  from 
the  severity  with  which  the  king  designs  to  make  the  last 
act  of  parliament  against  the  sectaries  be  observed ;  and  he 
hopes  that  their  disobedience  will  give  him  the  easier  means 
of  increasing  the  force  of  his  troops,  and  coming  speedily 
to  the  end  he  proposes."* 

With  unparalleled  artifice  and  misdirected  skill,  Charles 
not  only  concealed  this  treaty  from  his  protestant  minis- 
ters, but  when  he  associated  the  ministers  known  as  the 
Oabal,  he  had  the  dexterity  to  induce  them,  in  ignorance  of 
the  existing  treaty,  to  enter  into  a  treaty  for  the  same  pur- 
poses and  objects,  except  in  the  article  relative  to  his  de- 
claring himself  a  catholic,  which  he  concealed.  By  these 
taia  Charles  rendered  the  Cabal  responsible  for  an  unpopu- 
lar war ;  and  they  found  that  their  safety  lay  in  strengthen- 
ing the  authority  of  the  king  their  master.^  These  five 
ministers  were  Clifford,  Ashley,  Buckingham,  Arlington, 
and  Lauderdale,  the  initial  letters  of  whose  names  happened 
to  compose  the  word  '  Cabal.'  Never  was  there  a  more  dan- 
gerous ministry  in  England,  nor  one  more  noted  for  pemi- 
cioos  counsel.' 

The  parliament  met  after  an  adjournment,  on  the  24th 
of  October,  1670.  Lord  Keeper  Bridgman,from  whom  the 
private  treaty  with  France  had  been  concealed,  asked  for 
supplies  in  support  of  the  triple  alliance  existing  between 
England,  Holland,  and  Sweden ; — which  gave  rise  to  the  last 
attempt  of  the  lords  to  regain  the  right  of  making  amend- 

'Memoin  of  Great  Britain,  with  appendixes  of  state  papers,  letters, 
ate,  from  the  D^pdts  des  Afiaires  fitnmgferes,  at  Versailles,  by  Sir  John 
Pabymple,  Bart.,  1790,  toI.  i.  eh.  2,  p.  41,  Appendix,  p.  106. 

<  Dalrymple,  voL  L  eh.  2,  and  Appendix. 

*  Hume's  History,  ch.  65,  where  see  the  character  and  nature  of  the 
ooonada  of  the  Cabal  described. 
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mejits  or  abatements  in  money  bills.    The  commons  bad 
passed  a  bill  for  "  an  additional  imposition  on  foreign  com- 
modities;" against  which  certain  merchants,  deeming  it  a 
grievance,  had  petitioned  the  lords  for  relief.    The  lords  de- 
manded a  conference  with  the  commons,  and  a  committer 
of  both  houses  was  appointed.    The  managers  of  the  com- 
mons,  referring  to  several  clauses  in  which  the  lords  had. 
varied  the  rates  ''on  sums,  in  species,  and  in  time,"  de- 
clared that  "  there  was  a  fundamental  right  in  the  commons^ 
both  as  to  the  matter  and  the  measure,  and  the  time,  un- 
alterable, and  which  they  cannot  part  with."     The  lords,  on 
receiving  the  report  of  the  conference,  resolved,  nem,  eon^ 
''  that  the  power  exercised  by  the  house  of  peers  in  making 
amendments  and  abatements  in  the  bill,  both  as  to  the  mat- 
ter, measure,  and  time,  concerning  the  rates  and  impositions 
on  merchandise,  is  a  fundamental  and  inherent  right  of  the 
house  of  peers,  from  which  they  cannot  depart."  Two  other 
conferences  were  held,  at  which  the  respective  houses  sup- 
ported their  claims  by  '  Beasons ;'  but  before  the  respective 
rights  were  settled,  and  in  order  to  put  an  end  to  the  dis- 
pute, the  king  prorogued  the  parliament.    This  controversy 
was  never  afterwards  revived. 

.  The  parliament  met  in  their  tenth  session  on  the  4th  of 
February,  1672-3,  and  gave  proof  that  although  ministers 
might  advise,  and  placemen  might  support  measures  to  en? 
slave  their  country,  a  house  of  commons — although  consist- 
ing for  the  most  part  of  supporters  of  church  and  state— 
could  not  be  found  in  which  a  majority  of  Englishmen 
would  deliberately  uproot  the  fundamental  principles  of  the 
constitution.  Charles  in  the  recess  issued  another  decla- 
ration of  indulgence  to  dissenters  and  papists,  in  which  he 
exercised  the  power  of  suspending  the  laws  affecting  them. 
Assuming  ''the  supreme  power  in  ecclesiastical  matters, 
which  18  not  only  inherent  in  us,  but  hath  been  declared 
and  recognized  to  be  so  by  several  statutes,"  he  declared 
his  "  will  and  pleasure  to  be  that  the  execution  of  all  penal 
laws  in  matters  ecclesiastical,  against  whatsoever  aort  of 
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Aonconformists  or  recusants,  be  immediately  suspended, 
and  they  are  hereby -suspended.  And  all  judges  of  assize 
and  gaol-delivery,  sheriffs,  justices  of  the  peace,  mayors, 
bailiffs,  and  other  officers  whatsoever,  ecclesiastical  or  civil, 
are  to  take  notice  of  it,  and  to  pay  due  obedience  there- 
tmto.'*  He  declared  that  "  a  sufficient  number  of  places  of 
worship  for  nonconformists  should  be  provided  in  all  parts 
6f  the  kingdom,  where  they  might  assemble,  with  teachers 
approved  by  him ;  but  as  to  recusants  of  the  Boman  Catholic 
religion,  they  should  not  be  allowed  public  places  of  wor- 
ship, but  only  exemption  from  the  penal  laws,  and  the  ex-* 
ercise  of  worship  in  their  private  houses  only."' 

Charles  anticipated  the  disapproval  of  this  measure  when 
he  opened  the  session,  by  declaring  that  he  should  take  it 
very  ill  to  receive  contradiction  on  what  he  had  done,  say- 
ing, "  I  will  deal  plainly  with  you, — I  am  resolved  to  stick 
to  the  Declaration."  Beferring  to  a  rumour  that  the  forces 
he  had  j*aised  "  were  designed  to  control  law  and  property," 
he  said  that  he  intended  to  increase  them,  and  that  he  would 
preserve  the  reformed  protestant  religion  and  the  church  as 
establiahed,  and  that  no  man's  property  or  liberty  should  ever 
be  invaded.* 

The  house  of  commons  remonstrated  in  an  address,  "  that 
penal  statutes  in  matters  ecclesiastical  cannot  be  suspended 
but  by  act  of  parliament;'*  and  the  king  having  returned 
an  ambiguous  answer,  they  voted  a  second  address,  in  which 
they  asserted  that  his  answer  was  "  not  sufficient  to  clear 
the  apprehensions  that  may  justly  remain  in  the  minds  of 
your  people,  by  your  majesty's  having  claimed  a  power  to 
suspend  penal  statutes  in  matters  ecclesiastical,  and  which 
your  majesty  does  still  seem  to  assert  in  your  answer,  *  to 
be  entrusted  in  the  crown,  and  never  questioned  in  the 
i^eigns  of  any  of  your  ancestors ;'  wherein  we  humbly  con- 
ceive your  majesty  hath  been  very  much  misinformed ;  since 
iio  such  power  was  ever  claimed  or  exercised  by  any  of  your 
predecessors ;  and,  if  it  should  be  admitted,  ndght  tend  to 
/  *  Cobhett's  PariiuDODLtary  History,  VoL  iv.  p.  615.       '  Idem,  p.  &03. 
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the  intemiption  of  the  free  course  of  the  laws,  and  altering 
of  the  legislatixe  power,  which  hath  always  been  acknow- 
ledged to  reside  in  the  king  and  the  two  hooses  of  parlia- 
rnent."* 

The  king  complained  to  the  lords  that  he  had  received  an 
address  from  the  house  of  commons  that  he  could  not  have 
looked  for.  ''  I  made  them  an  answer  that  ought  to  have 
contented  them ;  but,  on  the  contrary,  they  have  made  me 
a  reply  of  such  a  nature,  that  I  cannot  think  fit  to  proceed 
further  in  the  matter  without  your  advice.  I  have  com- 
manded the  lord-chancellor  to  acquaint  you  with  all  the 
transaction."* 

The  Cabal  were  alarmed  at  the  opposition  of  the  house  of 
commons ;  and  each  acting  according  to  his  view  of  his 
private  interests,  supported  or  abandoned  the  king.  Lord 
Clifford  supported  the  Declaration,  and,  to  the  amazement 
of  the  house,  and  of  the  king  and  the  Duke  of  York,  who 
were  present,  his  arguments  were  controverted  by  Lord 
Shaftesbury  the  lord-chancellor.  The  king,  forsaken  by  his 
chancellor,  resolved  to  follow  advice  given  to  him  by  Louis 
XIV.,  to  recall  the  Declaration  of  Indulgence.*  In  a 
speech  to  both  houses,  he  promised  that  what  had  been  done 
concerning  the  suspension  of  penal  laws  should  not  be  drawn 
into  either  consequence  or  example ;  and  the  lord-chancellor, 
on  the  following  day,  announced  that  the  king  had  caused 
the  original  Declaration  under  the  great  seal  to  be  cancelled 
in  his  presence.^ 

Whilst  these  proceedings  were  carried  on,  both  houses 
agreed  to  an  address  to  the  king,  that  no  popish  recusants 
should  be  admitted  into  employments  of  trust  and  profit, 
which  was  followed  by  a  debate  on  the  growth  of  popery, 
and  the  introduction  of  a  bill,  afterwards  known  as  the  Test 
Act, — "for  preventing  dangers  which  may  happen  from 
popish  recusants.''  The  court  tried  to  rouse  the  dissenters 
to  oppose  the  bill ;  but  it  is  a  remarkable  proof  of  the  feeling 

»  Oobbett's  Pari.  Hist.,  toI.  If.  p.  551.  «  Idem,  p.  566, 

'  DaliTmple,  YoL  ii.  p.  54.         *  Cobbett's  Pari.  Hist^  toL  iv.  p.  56a 
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that  prevailed  against  the  papists,  that  the  dissenters  con- 
corred  in  the  necessity  of  finding  an  effectual  security 
Against  popery,  and  preferred  to  be  included  in  the  opera- 
tion of  the  law,  rather  than  by  claiming  an  exemption  to 
endanger  its  success.  They  may  have  relied  on  a  bill,  which 
tbeir  friends  brought  into  the  house  of  commons  in  the 
same  session,  to  give  ease  to  dissenters :  it  passed  the  com- 
mons, but  it  was  stopped  by  amendments  in  the  house  of 
lords,  and  before  these  could  be  arranged  Charles  prorogued 
the  parliament.* 

The  Test  Act,— nominally  against  papists,  yet,  as  re- 
quiring a  sacramental  test  to  be  taken  as  a  qualification  for 
office, — affected  all  classes  of  religionists  except  those  of 
the  Church  of  England ;  and  remaining  unrepealed  until 
the  reign  of  George  IV.,  it  deprived  both  catholics  and 
dissenters,  for  many  generations,  of  equal  rights  with  their 
episcox)alian  fellow-subjects.  It  required ''  all  persons,  as  well 
peers  as  commoners,  that  did  then,  or  should  thereafter, 
bear  any  office,  civil  or  military,  or  receive  pay,  salary,  fee, 
or  wages,  by  patent  or  grant  from  the  king — or  who  should 
have  command  or  place  of  trust  under  the  king,  or  should 
be  of  his   household,  or  in  his  service  or  employment — 
to  take  after  their  admittance  to  the  office,  the  several  oaths 
of  supremacy  and  allegiance  (the  latter  contained  in  the 
statute  8  James  I.)  in  the   court  of  chancery  or  king's 
bench,  or  in  the  court  of  quarter-sessions  of  the  county 
where  they  resided ;  and  should  also  receive  the  sacrament 
of  the  Lord's  Supper,  according  to  the  usages  of  the  Church 
of  England,  within  three  months  after  their  admittance,  in 
some  public  church,  upon  Sunday,  immediately  after  divine 
oerrice  and  sermon.    At  the  time  the  oaths  were  taken,  the 
deponent  was  to  produce  a  certificate  of  having  taken  the 
sacrament,  and  also  to  subscribe  a  declaration  that  he  be- 
iiered  there  is  not  any  transubstantiation  in  the  sacrament 
of  tbe  Lord's  Supper,  or  in  the  elements  of  bread  and  wine, 
or  after  the  consecration  thereof  by  any  person  whatsoever." 
I  Sornet^t  Own  Tizne,  book  iii.   Cobbett't  Pari.  Hist^  toL  ir.  p.  56L 
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Noncompliance  with  the  requisitions  of  the  act  rendered  the 
office  or  employment  void.' 

The  immediate  effect  of  the  Test  Act  was  to  depriTe  the 
■  Duke  of  York  of  his  office  of  lord  high  admiral,  and  Lord 
Clifford  of  the  staff  of  lord  high  treasurer ;  and  Lord  Ar- 
lington, one  of  the  Cahal,  has  the  credit  of  having  contrived 
the  act,  knowing  that  it  would  prevent  his  colleague,  Lord 
Clifford,  from  continuing  in  office.^ 

"  The  Popish  Plot"  was  the  occasion  of  furthar  severity 
against  the  catholics.  Charles,  in  the  opening  of  the  seven- 
teenth session  of  parliament,  on  the  21st  of  October,  1677, 
acquainted  them  with  the  discovery  of  a  design  against  his 
person  by  the  Jesuits ;  on  which  an  address  was  voted  to 
him  by  the  commons,  expressing  their  desire  for  the  preser- 
vation of  his  person,  and  recommending  that  the  laws  should 
be  put  into  strict  force  against  the  papists.  The  commons 
engaged  in  the  examination  of  witnesses,  and  came  to  a  re- 
solution, that  "there  had  been,  and  still  was,  a  damnable 
and  hellish  plot,  contrived  and  earned  on  by  pi^ist  recu- 
sants, for  murdering  the  king  and  subverting  the  govern- 
ment and  protestant  religion."  A  motion  was  made  that 
the  Duke  of  York  should  remove  himself  from  the  king's 
person  and  councils ;  and  before  the  debate  was  terminated, 
the  king  addressed  both  houses, — '*  that  he  was  ready  to  join 
in  all  ways  and  means  to  secure  the  protestant  religion; 
that  he  would  pass  any  bills  they  might  present  to  make 
them  safe  in  the  reign  of  his  successor,  (if  they  did  not 
impeach  the  right  of  succession,  nor  restrain  his  own  power, 
nor  the  just  rights  of  any  protestant  successor,)  and  he 
desired  them  to  think  of  some  effectual  means  for  the  con- 
viction of  popish  recusants."* 

These  events  ushered  in  "  An  Act  for  the  more  effectual 
|)re8erving  of  the  King's  Person  and  Government  by  dis- 
abling Papists  from  sitting  in  either  House  of  Parliament.** 
"  Forasmuch  (the  preamble  states)  as  divers  good  laws  have 

*  25  Car.  II.,  tjap.  2.  -  Dalrymple,  vol.  L  p.  54. 

.    •  Cobbett*8  PmlittmentMy  History,  voL  hr.  p»  1006. 
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been  made  for  preyenting  the  increase  and  danger  of  popeiy 

in  this  kingdom,  which  have  not  had  the  desired  effect^ 

hj  reason  of  the  free  access  which  popish  recusants  had  to 

liis  majesty's  court,  and  by  reason  of  the  liberty  which  of 

late  some  of  the  recusants  have  had  and  taken  to  sit  and 

Yote  in  parliament, — wherefore,  for  the  safety  of  the  king's 

royal  person  and  government,  it  enacted,  that  no  peer  of 

the  realm,  or  member  of  the  house  of  peers,  should  vote,  op 

make  his  proxy  in  the  house  of  peers,  or  sit  there  during 

debate ; — no  member  of  the  house  of  commons  should  Tote, 

or  sit  there  in  any  debate,  after  their  Speaker  is  chosen,— *- 

until  they  should  respectively  first  take  the  several  oaths  of 

allegiance  and  supremacy,  and  subscribe  and  audibly  repeat 

(m  the  form  of  words  given  in  the  act)  the  declaration 

against  transubstantiatjon,  and  that  the  invocation  or  ado* 

ration  of  the  Virgin,  or  any  other  saint,  and  the  sacrifice  of 

the  mass  as  used  in  the  Church  of  Eome,  are  superstitious 

and  idolatrouBp     The  oaths  and  declaration  were  required  to 

be  taken  and  made  at  the  table  of  each  house  with  the 

Speaker  in  the  chair.     Peers  or  members  ofiending  against 

the  act  became  popish  recusant  convicts,  were  disabled  to 

liold  any  office  under  the  crown  or  to  sit  in  parliament, 

to  sue  in  any  action  or  to  be  guardian  or  executor,  and 

were  declared  incapable  of  any  legacy  or  deed  of  gift,  and 

should  forfeit  £500,  to  be  recovered  by  any  common  in* 

former."* 

Charles  gave  the  royal  assent  to  the  act  on  the  80th  of 
November.  In  the  alarm  that  prevailed  in  the  nation  from 
the  popish  plot,  the  parliament  had  passed  a  bill  for  raising 
the  militia,  and  for  keeping  it  together  six  weeks, — a  mear 
rare  which  alarmed  the  jealousy  of  the  king.  Charles's 
conduct  on  this  occasion  is  remarkable  for  its  resemblance 
to  that  of  his  father,  Charles  I.,  in  defending  any  inroad  on 
bis  power  over  the  militia.  He  pleaded  the  merit  of  passing 
ti^e  Test  Bill,  to  excuse  himself  from  passing  the  Militia  Bill, 
•*  wliich,"  be  said,  "  put  the  militia  for  so  many  days  out  of 
^  80  Gar.  II.,  cap.  U 
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Ws  power ;  and  that  he  would  not  comply  with,  though  but 
for  half  an  hour."* 

The  king  prorogued  the  parliament  on  the  30th  of  Te- 
cember,  promising  that  he  would  prosecute  inquiry  into  the 
plot,  and  do  all  in  his  power  for  the  security  of  religion,  and 
the  maintenance  of  it,  as  then  established.^ 

The  reign  of  Charles  IL  has  been  described  by  Mr.  Fox 
as  "  the  era  of  good  laws  and  bad  government."'  The  pro- 
ceedings of  the  government  we  are  not  now  concerned  in 
examining ;  of  the  good  laws  referred  to,  we  have  considered 
those  which  abolished  the  court  of  wards  and  established 
triennial  parliaments ;  we  have  yet  to  consider  the  act  for 
taking  away  the  writ  De  Heretico  Comburendo,  and  above 
all,  the  Habeas  Corpus  Act,  which  completes  Mr.  Fox's  list. 

The  "Act  for  taking  away  the  writ  De  Heretico  Com- 
l)urendo"  simply  enacts  "  that  the  writ,  with  all  process  and 
proceedings  thereupon  in  order  to  the  executing  such  writ, 
or  following  or  depending  thereupon,  and  all  punishment  by 
death,  in  pursuance  of  any  ecclesiastical  censures,  be  from 
henceforth  utterly  taken  away  and  abolished."  It  saves  the 
jurisdiction  of  protestant  archbishops,  bishops,  and  judges 
of  ecclesiastical  courts,  and  their  power  to  punish  in  cases  of 
atheism,  blasphemy,  heresy,  or  schism,  and  other  damnable 
doctrines  and  opinions,  by  excommunication,  deprivation,  de- 
gradation, and  other  ecclesiastical  censures  not  extendbg 
to  death.* 

The  Cavalier  Parliament  was  dissolved  on  the  24th  of  Ja- 
nuary, 1678-9 ;  and  a  general  election  ushered  in  a  new  par- 
liament, which  assembled  on  the  6th  of  March  following. 
Mr.  Edward  Seymour  was  elected  Speaker,  but  was  rejected 
by  the  king.  The  commons  insisted  that  their  choice  was 
absolute,  and  voted  an  humble  representation  to  the  king  to 
that  effect.  Mr.  Powle,  a  member,  reported  the  representa- 
tion to  the  king,  insisting  that  it  was  the  undoubted  right 

'  Cobbett's  Parliamentaiy  History,  voL  iv.  p.  1052. 

«  Idem^  p.  1074.  »  Fox's  Beign  of  James  II.,  p.  2SL 

''  29  &  30  Car.  II.  cap.  9.  See  ante,  p.  155» 
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of  the  commous  to  hare  free  election  of  tbeir  Speaker.  The 
king  immediatelj  gave  this  short  answer : — "  All  this  is  but 
loss  of  time ;  and  therefore  I  command  you  to  go  back  to 
joar  house,  and  do  as  I  have  directed  you.'*  The  commons 
roted  a  further  representation  to  the  king,  in  which  they 
complained  that  he  had  given  an  answer  without  having 
taken  time  for  consideration,  or  that  he  would  have  formed 
a  more  favourable  opinion  of  their  proceedings.  To  this  th€( 
king  gave  a  quick  reply, ''  I  will  return  you  an  answer  to- 
morrow.*' The  commons  assembled  to  hear  the  answer,  and 
the  lord*chancellor,  by  the  king's  order,  prorogued  the  par- 
liament. The  prorogation  was  considered  on  both  sides  to 
have  removed  a  great  difficulty,  and  the  commons  in  the 
n^t  session  chose  Serjeant  Gregory  their  Speaker.^ 

The  first  act  of  the  new  parliament  was  a  supply ;  it  is 
only  now  important,  as  it  declared  the  law  with  regard  to 
billeting  of  soldiers,  before  so  oppressive.^  After  declaring 
that  by  the  laws  and  customs  of  the  realm,  its  inhabitants 
eannot  be  compelled  against  their  wills  to  receive  soldiers  into 
their  houses,  and  to  sojourn  them  there, — it  enacted  that  no 
officer,  military  or  civil,  or  other  person  whatever,  should 
thenceforth  presume  to  place,  quarter,  or  billet  soldiers  upon 
a  subject  or  inhabitant  of  the  realm,  of  anj  degree,  quality, 
or  profession  whatever,  without  his  consent ;  and  that  it 
should  be  lawful  to  refuse  to  sojourn  or  quarter  soldiers, 
notwithstanding  any  command,  order,  warrant,  or  billeting 
whatever,* 

The  Habeas  Corpus  Act  (passed  in  the  same  parliament)  is 
sapposed  to  shed  a  peculiar  lustre  on  the  reign  of  Charles  IL 
Bat  we  have  seen  that  as  arbitrary  imprisonment  was  from 
the  time  of  Magna  Charta  directly  contrary  to  the  statute 
]mw  of  the  realm,  bo  the  remedy  by  writ  of  habeas  corpus 
was  not  much  less  ancient,  and  was  applied  as  the  ordinary 
>  of  proceeding  in  several  distinguished  cases  of  impri- 

*  Cobbett's  Parliamentary  History,  vol.  iv.  pp.  1091-1112. 

<  See  aide,  p.  279, 

»  81  Car.  II.,  cap.  1,  A.D.  1C79. 
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•onment  by  the  crown.^  The  act  of  Charles  II.  is  therefore 
not  an  original  but  a  remedial  law :  it  extended  the  remedy^ 
but  did  not  originate  the  right  of  the  subject,  nor  did  it  en- 
large the  inherent  principle  of  personal  liberty  which  Magna 
Oharta  decinred.  Its  title  is,  "An  Act  for  the  better  securing 
the  liberty  of  the  subject,  and  for  prevention  of  imprison- 
ments beyond  the  seas."  It  extended  the  power  of  grant- 
ing the  writ  to  the  lord-chancellor  and  to  all  the  judges  of 
the  superior  courts  of  common  law,  as  well  in  yacation  as 
in  term  time;  and  it  declared  two  principles  of  great im< 
portance,  as  protecting  the  subject  from  prolonged  im- 
prisonment : — first,  that  persons  committed  for  treason  or 
felony,  and  applying  to  the  court  to  be  brought  to  trial, 
must  be  tried  in  the  following  term  or  sessions  f^ter  their 
application, — ^unless  it  appear  that  the  king's  witnesses  could 
not  be  produced — or  they  must  be  discharged  on  bail,  and  if 
not  tried  in  the  next  succeeding  term  or  sessions,  they  most 
be  discharged  from  imprisonment ; — secondly,  that  no  inha- 
bitant of  England  or  Wales  shall  be  sent  a  prisoner  cot 
of  England,  to  any  place  within  or  without  the  king's  domi- 
nions. 

*  See  ante,  pp.  59  n.,  277, 306. 

*  81  Car.  II.,  cap.  2,  A.i>.  1679.    Its  proTisioxia  will  be  detailed  in  the 
Second  Part  of  ihiB  work. 
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CHAPTER  XVIII. 

JAMES  IL 

1685-1688.    Beigned  3  yean. 

Exelosion  BiU. — ^Whigs  and  T<mee. — Jamee't  Speech  to  Lis  CoonoiL— ^ 
Pariiament. — ^Berenue  settled  on  him  for  life. — His  Designs  to  restore 
Popery  and  Arbitrary  Government. — Standing  Army. — Popish  Of- 
fioors. — Court  of  High  Commission. — Declaration  of  Indulgence. — 
James  appoints  Papists  to  Ofl&ces  in  Church  and  State. — Bequires  the 
Bishops  to  obey  his  Order  in  CounciL — Seven  Bishops  tried  and  ao* 
quitted. — XnTitation  to  William  and  Mary. — ^William's  Declaration.— 
A  Conrention  called. — William  and  Maiy  accepted  the  Throne. — ^Be* 
solution  of  the  Nature  of  the  Cbvemment  passed. — Declaration  of 
Bights. — William  and  Mary  proclaimed. — Coronation  Act.— Act  of 
Settlement. 

The  contest  between  prerogatiye  and  freedom  was  brought 
to  a  condusion  in  the  reign  of  James  II.,  who  ascended  the 
throne  on  the  6th  of  February,  1685,  on  the  death  of  his 
brother  Charles.  His  brief  reign,  if  we  estimate  it  by  tbe 
erents  which  resulted  from  it,  is  perhaps  the  most  important 
in  the  history  of  the  constitution.  He  was  a  papist  of  the 
sternest  bigotry.  He  was  so  confident  in  his  divine  right, 
as  king,  that  he  seemed  blinded  to  any  danger  from  the  open 
profession  of  the  proscribed  religion ;  and  in  reliance  on  that 
right,  and  on  the  passive  obedience  of  the  people,  he  violated 
almost  every  fundamental  law.  The  simple  narrative  of  his 
illegal  acts  furnished  an  ample  justification  of  his  removal 
from  the  throne;  and  the  re-affirmation  and  parliamentary  de- 
claration  of  the  violated  laws  formed  the  chief  part  of  the  code 
of  rights  and  liberties  deemed  necessary  for  a  permanent  oon* 


414  JAKI8  n.  [cH.  xmi. 

stitutional  goTerntnent.  The  Declaration  of  Bights  whidi 
followed  his  abdication  was  founded,  not  upon  abstract  or 
theoretical  principles  of  goyemment,  but  upon  what,  in  legal 
phrase,  may  be  called  James's  of^ert  act*  of  treason  to  the 
nation. 

There  had  been  in  the  reign  of  Charles  11.  so  much  dislike 
and  even  dread  of  James's  succession  to  the  throne, — a  dread 
increased  \>j  the  panic  spread  by  the  popish  plot, — ^that  a 
large  party  in  the  nation  endeavoured  to  exclude  him  from  . 
the  succession,  on  the  ground  of  his  being  a  papist.  The 
house  of  commons  passed  a  bill  for  that  purpose,  and  for 
banishing  him  from  the  kingdom ; — a  fate  from  which  he 
was  only  saved  by  a  majority  in  the  house  of  lords,  lie 
Exclusion  Bill  long  and  deeply  agitated  the  nation  and  the 
government;  and  when  James  ascended  the  throne  the 
people  had  become  divided  into  two  parties,  under  the  then 
new  but  now  familiar  names  of  Whigs  and  Tories.  These 
bad  their  origin  in  nicknames  fastened  on  the  respective 
supporters  and  opponents  of  the  Exclusion  Bill.  Those 
who  were  inimical  to  popery, — as  well  on  religions  grounds 
as  from  the  encouragement  it  gave  to  the  doctrines  of  divine 
right  and  passive  obedience,  but  who  were  at  the  same  time 
favourable  to  religious  toleration  amongst  protestant  sects, 
' — were  called  Whigs;  whilst  those  who,  holding  those 
doctrines  as  of  irremovable  obligation,  although  they  sup* 
ported  the  exclusive  authority  of  the  Protestant  Established 
Church,  would  not  concur  in  depriving  even  a  professed  papist 
of  his  right  of  succession  to  the  throne, — were  called  ToHes. 

The  laws  for  the  exclusive  establishment  of  the  Church  of 
England  were  clear  and  defined.  Papists  and  protestant 
dissenters  were  disabled  from  holding  any  office,  civil  or 
military,  and  were  liable  to  severe  penalties  for  abaendng 
themselves  from  their  parish  church;  whilst  any  one  be- 
coming reconciled  to  the  Church  of  Bome,  was  guilty  of 
high  treason.  Charles  II.  had  on  several  occadons  endea- 
Toured  to  produce  some  alleviation  of  these  penal  laws ;  but 
he  was  told  by  parliament  that  he  had  no  power  of  inter- 
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ference,  and  that  no  alteration  could  be  made  but  by  an  act 
of  parliament.  Those  laws,  therefore,  the  king  of  England 
was  bound  to  conform  to,  both  in  his  own  person  and  in  his 
government. 

James  felt  the  force  of  these  obligations  on  his  accession. 
In  his  first  address  to  his  privy  council  he  said  he  had  been 
reported  to  be  a  man  for  arbitrary  power ;  but  that  was  not 
the  only  story  that  had  been  made  of  him,  and  he  should 
make  it  his  endeavour  to  preserve  the  government  in  church 
and  state,  as  it  was  then  established.  "  I  know  too,"  he 
said, ''  that  the  laws  of  England  are  sufficient  to  make  the 
king  as  great  a  monarch  as  I  can  wish ;  and  as  I  shall  never 
depart  from  the  just  right  and  prerogative  of  the  crown,  so 
I  shall  never  invade  any  man's  property.  I  have  often  here* 
tofore  ventured  my  life  in  defence  of  the  nation,  and  I  shall 
still  go  as  far  as  any  man  in  preserving  it,  in  all  its  just 
rights  and  privileges."*  But  he  made  it  known,  affcer  his 
brother's  funeral,  that  he  had  died  a  Eoman  Catholic ;  and 
JTames  soon  afterwards  appeared  publicly  at  mass. 

Parliament  assembled  on  the  19th  of  May,  1685,  by  virtue 
of  proclamations  issued,  ns  well  for  the  meeting  of  parlia- 
ment, as  for  levying,  on  James's  sole  authority,  the  customs 
and  duties  which  constituted  the  revenue  of  the  late  king, 
but  which  expired  at  his  decease.^  The  house  of  commons 
contained  a  large  majority  of  adherents  of  James, — the 
effect  of  changes  made  in  the  last  reign  in  the  charters 
of  the  corporations  of  the  parliamentary  boroughs,  for  the 
purpose  of  bringing  them  under  the  infiuence  of  the 
crown.  The  king  opened  the  session  on  the  22nd  of  May, 
and  renewed  the  declaration  he  had  made  to  the  privy 
council.  The  house  of  commons  without  delay  unanimously 
voted  to  him  for  his  life  the  whole  revenue  settled  on  the 
late  king.  Edward  Seymour,  although  of  the  tory  party, 
and  a  strenuous  opposer  of  the  Exclusion  Bill,  endeavoured 
to  induce  the  commons  to  delay  the  vote ;  for  the  elections 

*  Cobbett'a  Parliamentary  History,  vol.  iy.  p.  1842. 
'  Fox's  Beign  of  James  II.,  p.  89. 
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had  been  carried  on  under  so  much  court  influence,  and  in 
other  respects  so  illegally,  that  it  was  the  duty  of  the  hoose 
to  ascertain  who  were  the  legal  members  before  they  pro- 
ceeded to  important  business;  and  more  especially  as  the 
laws  and  religion  of  the  nation  were  in  evident  peril.^  But 
the  parliament  did  not  delay ;  and  when,  a  few  days  after- 
wards,  the  Speaker  presented  for  the  royal  assent  the  bill 
granting  the  reyenues  pursuant  to  the  vote,  he  took  the 
merit  of  giving  what  the  king  had  demanded,  with  as  much 
speed  as  the  forms  of  parliament  would  admit ;  and  without 
appending  to  it  any  bill  for  the  security  of  religion, — al- 
though it  was  dearer  to  them  than  their  lives,— or  any  ap- 
propriating or  tacking  clauses.^  The  same  parliament  also 
granted  to  James  for  his  life, — as  a  supply  for  the  navy, — 
the  imposition  on  wines  and  vinegar,  which  had  been  re- 
ceived by  Charles  II.,  and  a  further  sum  of  £400,000,  to- 
wards the  extraordinary  expenses  incurred  by  the  rebellion 
of  the  Duke  of  Monmouth.  Thus,  in  disregard  of  one  of 
the  first  constitutional  principles,  James  was  rendered  inde- 
pendent of  parliament  for  supplies,  unless  in  case  of  war,  for 
the  remainder  of  his  reign. 

The  king,  thus  provided  and  unrestrained,  proceeded  to 
carry  out  the  ardent  objects  of  his  life,  the  Testoration  of 
the  ascendency  of  the  Eoman  Catholic  religion,  and  the  ab- 
solute and  unshackled  power  of  the  monarch.  The  history 
of  his  reign  shows  that  James,  in  the  prosecution  of  his  de- 
signs, was  restrained  by  no  law — by  no  compassion  for  tho^ 
whom  he  opposed  or  oppressed — and  by  no  consideration  of 
his  duties  as  king,  under  a  constitutional  government.  To 
assist  him  in  these  objects  he  entered  into  secret  arrange- 
ments with  the  King  of  France ;  and,  notwithstanding  the 
liberality  of  parliament,  accepted  from  him  large  sums  <rf 
money, — that  monarch  receiving  his  recompense  in  the  be- 
trayal of  the  interests  of  the  English  nation. 

The  first  open  design  of  James  was  to  obtain  the  sano- 

'  Fox*8  Beign  of  James  II.,  p.  139. 

'  Cobbett't  Parliamentaiy  History,  voL  ir.  p.  1359. 
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tion  of  parliament  for  the  maiiitenance  of  a  standing  army, 
and  their  approval  of  his  having  appointed  popish  officers 
to  serve  in  the  armj  during  Monmouth's  rebeUion,  with- 
out having  taken  the  tests  against  popery.  The  parlia- 
ment met  in  a  new  session  on  the  9th  of  November,  after 
the  suppression  of  the  rebellion.  James,  in  his  speech,  r^ 
fleeted  on  the  insufficiency  of  the  militia.  He  hoped  "  every- 
body would  be  convinced  it  is  not  sufficient  for  such  occa- 
sions ;  and  that  there  is  nothing  but  a  good  force  of  well- 
disciplined  troops  in  constant  pay,  that  can  defend  us  from 
such  as  either  at  home  or  abroad  are  disposed  to  disturb 
us."  His  concern  for  the  peace  and  quiet  of  his  subjects, 
he  said,  made  it  necessary  to  increase  the  number  to  the 
proportion  he  had  done ;  and  to  support  the  charge  of  keep- 
ing such  a  body  of  men  on  foot,  he  asked  for  a  supply. 
'*  Let  no  man  take  exception,"  he  added,  "  that  there  are 
some  officers  in  the  army  not  qualified,  according  to  the  late 
tests,  for  their  employments.  The  gentlemen,  I  must  tell 
you,  are  most  of  them  well  known  to  me ;  and  having  for- 
merly served  with  me  on  several  oc^^asions,  and  always  ap^ 
proved  the  loyalty  of  their  principles  by  their  practice,  I 
think  them  now  fit  to  be  employed  under  me ;  and  I  will 
deal  plainly  with  you,  that,  after  having  had  the  benefit  of 
their  service  in  such  a  time  of  need  and  danger,  I  will  neither 
expose  them  to  disgrace,  nor  myself  to  the  want  of  them  if 
there  should  be  another  rebellion  to  make  them  necessary 
to  me."* 

The  proposal  for  a  standing  army,  and  for  a  violation  of  the 
test  acts,  changed  the  obsequiousness  of  the  parliament,  and 
roused  an  opposition  partaking  of  the  spirit  of  former  parlia- 
ments. The  court  party  carried  a  resolution  for  a  supply,  but 
with  the  addition  that  a  bill  be  brought  in  to  render  the  mili- 
tia more  useful — equivalent  to  a  declaration  against  a  stand- 
ing  army ;  and  the  commons  afterwards  voted  an  address, 
in  which  they  represented  to  the  king  that  the  officers  in  the 
army,  who  had  not  complied  with  the  tests,  could  not  by 
^  Cobbett't  Farliamentaiy  Historf,  voL  iy.  p.  1870. 
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law  be  capable  of  their  employments,  and  that  tbeir  incapa> 
dtiea  could  not  be  taken  away  but  by  act  of  parliament."* 
They  said  they  would  pass  an  act  to  indemnify  tiiem  fromtiie 
penalties  on  this  occasion,  and  they  besought  the  king  to 
give  such  directions  as  that  no  apiunefaensions  or  jealousies 
might  remain  in  the  hearts  of  his  subjects.'  Di8i^probatio& 
of  the  king's  proceedings  spread  to  the  house  of  lords,  ex- 
tending even  to  the  bench  of  bishops ;  and  James  peroeiring 
that  resolutions  would  be  passed  disapproring  of  his  proceed* 
ings,  prorogued  the  parliament,  sacrificing  eyen  the  vote  for 
the  supply,  which  had  not  been  perfected  by  an  act.  Parlia- 
ment was  kept  in  existence  by  repeated  prorogations  for 
about  a  year  and  a  half,  but  without  holding  a  session,  aod 
no  parliament  assembled  again  during  this  reign.' 

The  high  commission  court,  established  by  Elizabeth,  was 
abolished  by  a  statute  of  the  Long  Parliament,  and  its  abo- 
lition was  confirmed  by  a  statute  of  Charles  XL,  which  also 
declared  that  no  similar  court  should  be  constituted.^  Yet 
in  contempt  of  those  laws,  a  coiurt  was  erected  called  the 
Court  of  Commissioners  for  Ecclesiastical  Causes,  to  whidi, 
without  any  other  authority  than  his  own,  James  gave  sum- 
mary and  arbitrary  jurisdiction  over  all  ecclesiastics,  and  ci 
which  he  made  his  infamous  lord-chancellor,  Jef&eys,  per- 
petual president.  The  Bishop  of  London,  who  had  offended 
the  king  by  the  part  he  had  tsken  in  parliament,  was  the  first 
person  summoned  before  the  new  court,  by  which  he  wis 
suspended  from  his  office. 

In  exercise  of  his  assumed  prerogative  to  dispense  witii 
the  statute  law,  James  published  a  declaration  of  indulgence, 
of  the  most  daring  chiuracter.    He  declared  '*  that  the  exe- 

1  Ck>bbeU*t  Pari  Hist,  roL  iv.  p.  1879.  <  Idem,  p.  137a 

<  On  the  29th  of  October,  1686,  BariUoo,  tiie  French  ftnbaMador, 
writes  to  his  court : — **  He  (James)  added,  that  his  design  was  to  nafce 
the  parliament  reroke  the  Test  Act  and  the  Habeas  Corpus  Act;  on* 
of  which  was  the  destruction  of  the  Catholie  religion,  and  the  other  of 
the  Tojal  authoritj.*'  (Dahymple,  Appendix,  toL  iL  p.  108.) 
*  See  ani€,  p.  2ia 
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eution  of  all,  and  all  manner  of  penal  laws  in  matters  ecole* 
siastical,  should  be  immediately  suspended ;  and  he  gave  fre* 
leaye  to  all  his  subjects  to  Berre  God  their  own  way,  either 
in  public  or  private,  provided  they  took  special  care  that 
nothing  was  preached  or  taught  tending  to  alienate  the 
people  from  his  government.  He  declared  that  the  oaths  of 
allegiance  and  supremacy,  as  also  the  several  tests  and  de- 
clarations of  25  &  dO  Charles  II.,  should  not  for  the  future 
be  required  to  be  taken  by  any  person,  who  was  or  should 
be  employed  in  any  place  of  trust ; — and  that  it  was  his  plea- 
sure and  intention  to  grant  his  royal  dispensations  under  the 
great  seal  to  all  persons  so  employed,  who  should  not  take 
the  said  oaths.  He  gave  fi*ee  pardon  to  all  nonconformists, 
recusants,  and  other  his  loving  subjects,  for  all  crimes  and 
things  committed  against  the  penal  laws.'*^ 

Under  the  authority  of  this  declaration,  (which,  however 
much  we  may  now  admire  its  principles,  was  clearly  in  de- 
rogation of  law,  and  opposed  to  the  feelings  of  his  people,) 
James  took  Jesuits  into  his  service,  and  he  appointed  papists 
to  the  highest  offices  of  the  state,  and  to  commands  in  the 
army  and  navy.  He  went  the  length  of  appointing  Eoman 
Catholic  priests  to  ecclesiastical  offices  in  the  universities 
of  Oxford  and  Cambridge ;  and  when  his  nominees  were  re- 
fused,  he  deprived  the  heads  of  the  universities  of  their  dig- 
nities. He  sent  an  extraordinary  ambassador  to  the  pope ; 
although  any  intercourse  with  that  pontiff  was,  by  the  laws 
of  England,  high  treason.  He  also  gave  audience  to  a  nun^ 
cio  firom  the  pope.  Four  popish  bishops  were  publicly  con- 
secrated in  the  royal  chapel,  and  the  popish  regular  clergy 
attended,  his  palace  in  the  habits  of  their  order.  He  ap* 
pointed  a  Boman  Catholic  to  be  of  his  privy  council,  and 
altered  the  privy-councillor's  oath,  by  expunging  the  decla- 
ration against  foreign  prelates. 

In  April,  1688,  James  renewed  his  declaration  for  liberty 
of  conscience,  and  issued  an  order  in  council,  requiring  thd 
bishops  to  send  copies  of  it  to  all  their  clergy,  and  to  order 
1  Cohbett's  PterlUmentary, History;  tqI.  iy.  p.  1388. 
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them  to  read  it  on  two  several  Sundajis  in  time  of  divine 
service.  The  archbishop  and  six  bishops  petitioned  the  kin^ 
to  lay  before  him  the  reasons  that  determined  them  not  to 
obey  the  order  in  council.  They  were  admitted  to  his  pre- 
sence. James  insisted  upon  being  obeyed.  They  retired 
with  the  words,  "  The  will  of  God  be  done."  They  were 
committed  to  the  Tower,  and  an  information  presented 
against  them  for  a  misdemeanour,  on  which  they  were  after- 
wards brought  to  trial. 

The  trial  of  the  seven  bishops  is  a  memorable  instance  of 
the  bigotry,  injustice,  and  cruelty  of  James,  and  of  the  cor- 
rupt subservience  of  his  judges.  But  this  wicked  scheme 
failed  of  success.  The  bishops  were  triumphantly  acquitted. 
Universal  joy  spread  throughout  the  nation.  James  was  in- 
formed of  the  acquittal  when  he  was  reviewing  at  Hounslow 
the  standing  armj  that  he  unconstitutionaUy  maintained. 
Whilst  partaking  of  refreshment  in  the  commander's  tent, 
he  heard  the  shouts  of  the  soldiers,  and  he  inquired  tbe 
cause.  "  Nothing,"  was  the  reply,  "  but  the  joy  of  the  sol- 
diers that  the  bishops  are  acquitted.  ^Do  you^call  that 
nothing?"  said  the  king;  "  so  much  the  worse  for  them." 

Time  was  not  allowed  to  James  for  the  fulfilment  of  the 
vengeance  these  words  implied.  The  nation's  power  of  en- 
durance was  at  an  end ;  the  most  conscientious  believers  in 
the  doctrine  of  the  indefeasible  right  of  kings,  felt  unable  to 
justify  the  king's  conduct,  and  many  of  the  tory  aristocracy 
joined  the  whigs  to  remove  James  from  the  throne,  and  to 
place  there,  in  his  room,  William,  Prince  of  Orange,  and  his 
consort  the  Lady  Mary,  daughter  of  James, — both  protea- 
tants,  and  the  prince  the  head  of  the  protestant  interest  in 
Christendom.  An  invitation  was  sent  to  them  by  a  large  num- 
ber of  the  peers,  both  spiritual  and  temporal,  and  of  tbe  lead- 
ing men  amongst  the  commons ;  and  William  published  a  de- 
claration, accepting  the  invitation,  with  the  view,  as  he  stated, 
^  to  get  a  free  parliament  assembled,  which  might  secure 
the  national  religion  and  liberty,  under  a  just  and  legal  go- 
vernment for  the  future."    James  prepared  to  defend  his 
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tluone,  but  when  William  arriTed,  supported  by  an  army, 
James,  with  his  queen  and  infant  son  (bom  at  this  impor- 
tant juncture),  fled  to  France. 

The  throne  being  vacant  by  the  flight  of  James,  the  lords 
spiritual  and  temporal  assembled  in  their  house,  to  about 
the  number  of  ninety,  and  William  desired  that  all  persons 
who  had  been  members  of  the  house  of  commons  in  the 
reign  of  Charles  II.,  (for  the  assembling  of  James's  parlia- 
ment might  be  considered  as  a  recognition  of  his  continued 
authority,)  with  the  lord  mayor  and  aldermen  of  London, 
and  fifty  of  the  common  councilmen,  would  meet  at  St. 
James's,  on  the  26th  of  December,  1687. 

One  hundred  and  sixty  members,  with  the  mayor  and  cor- 
poration, met  accordingly,  and  they  adopted  an  address  to 
the  Prince,  which  the  lords  had  previously  voted  (and  which 
waa  subscribed  by  about  ninety  peers),  humbly  desiring  him 
to  take  upon  him  the  administration  of  public  affairs,  and 
the  disposal  of  the  revenue,  until  the  meeting  of  a  conven- 
tion to  be  called.  They  further  I^umbly  desired  him  to 
cause  letters  to  be  written,  subscribed  by  himself,  to  the 
lords  spiritual  and  temporal,  being  protestants,  and  to  the 
wey&nl  counties,  universities,  cities,  boroughs,  and  Cinque 
Ports, — ^the  letters  to  the  counties  to  be  directed  to  the  co- 
roners or  clerks  of  the  peace ;  of  the  universities,  to  the 
chancellors ;  and  of  the  cities  and  boroughs,  to  the  chief 
magistrates, — directiug  them  to  choose,  within  ten  days, 
such  a  number  of  persons  to  represent  them,  as  were  of 
right  to  be  sent  to  parliament.  They  were  required  to  meet 
at  Westminster,  on  the  22nd  of  January,  1688.^ 

The  convention  met  accordingly,  and  both  houses  agreed 
to  an  address,  that  the  Prince  would  take  upon  himself  the 
government,  which  by  a  message  he  consented  to  do.  The 
commons  next  proceeded  to  settle  the  basis  of  the  future 
monarchy.  The  converse  theory  to  that  of  the  divine  right 
of  kings  is,  that  kings  reign  by  virtue  of  a  contract,  theo* 
retically  assumed  to  have  been  made  between  them  and  the 
^  Oobbeti't  Fariiftmentary  History,  toL  yiiL  p.  24b 
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people  at  the  origin  of  the  gOYermnent, — a  theory  which 
implies  responsibility  on  the  part  of  the  king,  and  a  remedy 
in  the  people  if  the  king  violate  the  aseumed  contract.  The 
first  step  of  the  house  of  commons,  in  which  the  whig  party 
was  predominant,  was  to  assert  that  principle  in  the  follow- 
ing resolution : — 

**  That  King  James  II.  having  endeavoured  to  subvert 
the  constitution  of  the  kingdom,  by  breaking  the  original 
contract  between  king  and  people,  and  having,  by  the  advice 
of  Jesuits  and  other  wicked  persons,  violated  the  fundamen- 
tal laws,  and  withdrawn  himself  out  of  the  kingdom,  has 
abdicated  the  government,  and  that  the  throne  is  thereby 
vacant." 

The  resolution  was  the  work  of  only  one  day,  and  it 
])assed  without  a  division  of  the  house.  It  was  carried  to 
the  lords,  for  their  concurrence,  on  the  28th  of  January,  by 
Mr.  Hampden,  the  grandson  of  him,  of  the  same  name,  who 
first  shook  the  prerogative  of  the  Stuart  kings. 

The  lords  took  the  resolution  into  consideration  in  a  com- 
mittee of  the  whole  house,  and  afterwards  communicated  to 
the  commons  that  they  concurred  in  it,  with  two  amend- 
ments. Instead  of '  abdicated,'  they  would  have  '  deserted* 
put  in ;  and  they  would  have  the  words,  "  and  that  the 
throne  is  thereby  vacant,"  left  out.  Conferences  followed, 
the  second  being  a  free  conference,  in  which  the  resolu- 
tion was  debated,  orally,  by  the  managers  of  the  respective 
houses.  The  lords,  on  the  7th  of  Februaiy,  signified  to  the 
commons  that  they  had  agreed  to  the  vote  without  any  al- 
terations.^ 

The  crown  was  settled,  by  both  houses,  on  William  and 
Mary,  jointly  during  their  lives,  and  on  the  survivor ;  the 
administration  of  the  government  being  committed  to  Wil- 
liam alone  during  his  life.  The  principles  of  the  future  go- 
vernment were  embodied  in  the  celebrated  Dxolulitioh^ 
OF  Bights,  which  was  presented  to  William  and  Maiy, 
aeated  on  the  throne,  at  Whitehall,  in  the  presence  of  botili 
'  .Cobbett't  Parliamentaiy  History,  yoI.  viiL  p.  IfiS, 
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hoiuefl  of  parliament,  bj  the  Speaker  of  the  hoiue  of  lorda, 
cm  the  Idth  of  February,  1688.  On  that  day  they  became, 
and  were  proclaimed,  King  and  Queen  of  England,  denying 
their  authority  from  the  Joint  declaration  of  the  lords  and 
commons,  and  holding  the  crown  on  the  principles  and  sub- 
ject to  the  limitations  prescribed  in  the  Declaration  or  Bill 
of  Rights. 

The  convention  on  the  same  day  passed  an  act^  which  de- 
clared that  the  lords  spiritual  and  temporal,  and  commoiis, 
convened  at  Westminster  on  the  22nd  of  January,  1688,  and 
there  sitting  on  the  Idth  of  February  following,  were  the  two 
houses  of  parliament,  notwithstanding  any  defect  of  form, 
it  repealed  the  old  oaths  of  allegiance  and  supremacy  re- 
quired to  be  taken  by  members  of  the  houses  of  parliament, 
aod  substituted  a  new  oath  of  allegiance  to  Xing  William 
and  Queen  Mary,  and  acknowledging  their  supremacy.  It 
also  passed  an  act  for  establishing  the  coronation  oath.^ 
Thus  that  great  evenft  in  our  history,  and  change  in  the 
constiti)tion  and  dynasty, — The  Bbvolutiok, — was  com- 
plete. In  the  second  session  of  the  same  parliament,  held  in 
1689,  an  act  was  passed  "  declaring  the  rights  and  liberties 
of  the  subject,  and*  settling  the  succession  of  the  crown."^ 
In  that  act  the  Declaration  of  Bights  is  recited  at  length, 
the  acceptance  of  the  crown  by  William  and  Mary  is  re- 
corded, and  the  descent  of  the  crown  is  settled  in  the  man- 
ner before  described.  We  shall  hereafber  notice  the  princi- 
ples laid  down  in  the  Declaration  of  Bights,  which  continue 
to  this  day,  as  fundamental  principles  of  the  constitution. 

Queen  Mary  died  in  1694,  and  the  son  of  her  sister  Anne 
having  also  died,  all  hope  was  lost  of  the  succession  to  the 
crown  taking  place  in  the  course  provided  by  the  Bill  of 
Bights.  In  1704,  therefore,  the  Act  of  Settlement  was 
passed.^  James  II.  was  then  dead,  leaving  a  son,  called 
in  England  the  Pretender.  This  act  excluded  him  from 
the  tkrone,  and  entailed  the  crown,  in  defEiult  of  issue  oi 

*  VTiUism  and  Mary,  seat.  1,  cap.  1.  *  ^dem,  cap.  6. 

»  Wflliam  andMaiy,  sesa.  2,  cap.  2.    <  12  &  13  William  III.,  cap.  2. 
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William  or  Anne,  upon  Sophia,  Electress  of  Hanover, 
granddaughter  of  King  James  I.,  and  the  heirs  of  her 
body,  being  proteBtant9.  This  act  added  certain  fundamen- 
tal principles  to  the  constitution,  which  will  be  hereafter 
noticed.  Under  its  limitations  the  Hanover  family  came  to 
the  throne,  through  whom  it  has  descended  to  our  present 
most  excellent  and  constitutional  queen  Victoria. 

The  Bevolution  terminated  the  contest  between  preroga- 
tive and  freedom,  and  settled  the  basis  of  a  limited  monarch 
and  constitutional  government.  Prom  that  period  the  prin- 
ciples laid  down  in  the  Bill  of  Bights  have  never  been  dis* 
puted,  although  in  the  changes  of  administration,  and 
under  the  influence  of  party  spirit,  they  may  sometimes 
have  been  departed  from.  They  have,  however,  in  our  times, 
obtained  a  solidity  which  is  unassailable;  and  they  have 
been  confirmed  and  added  to  by,  for  the  most  part,  a  course 
of  wise,  enlightened,  and  impartial  legislation,  by  which  the 
security  of  the  throne  has  been  increased,  and  the  rights 
and  liberties  of  the  people  maintained  and  enlarged. 
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PART  II. 
ITS  PAESENT  STATE. 


CHAPTER  I. 

THE  Zma,  OR  QUEEN  EEGNANT. 

Honarchj  the  Basis  of  the  CoDstitution. — Supreme  Executive  Power. 
— PrerogatiTes. — Coronation  Oath. — Declaration  of  Bights. — Act  of 
Settlement. — The  King  must  act  through  Ministers. — Kise  of  Minis- 
terial Beeponsibility. — The  Cabinet  Council. — The  Privy  Council. — 
Pirliamentary  Government. — Selection  of  Ministers. — Power  to  sus- 
pend Laws. — Prerogative  in  relation  to  Parliament. — Mode  of  Sum- 
moning Parliament. — Peers  of  Scotland. — Prorogation. — Opening  of 
Psriiament. — Mode  of  giving  Boyal  Assent  to  Bills. — Prerogative 
of  Rejecting  Bills. — Selection  of  Ministers. — Civil  List. — Descent  of 
the  Crown. — Demise  of  the  Crown. — Allegiance  of  the  People. — ^Boyal 
Children. 

Thi  basis  of  the  English  Constitution  is  a  Monarchy  which 
has  had  a  duration  of  upwards  of  a  thousand  years.  Never 
absolute,  its  power  has  been  gradually  diminished  in  the 
eourse  of  its  transmission  to  our  days,  and  brought  under 
the  control  of  constitutional  laws  and  principles,  and  under 
the  check  of  institutions  of  co-ordinate  authority ;  but  the 
affairs  of  the  government,  both  administrative  and  judicial, 
are  conducted  in  the  name  of  the  sovereign,  who  is  pre- 
sented to  foreign  nations  as  invested  with  the  full  power  of 
the  kingdom.    The  title  of  the  reigning  sovereign  has  been 
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lately  expressed  in  the  language  of  truth,  as  "Victoria, 
by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  Colonies  and  Dependencies 
thereof  in  Europe,  Asia,  Africa,  America,  and  Australasia 
Queen,  Defender  of  the  Faith.*' ^ 

The  Hevolution  settled  the  principle  on  which  the  mon- 
archy ifi  constituted.  The  maxim  of  hereditary  indefeasible 
right  was  renounced  in  a  free  parliament,  which  declared  the 
power  of  the  crown  to  be  derived  from  a  contract  with  the 
people.  Allegiance  and  government  according  to  law,  are, 
therefore,  reciprocal  and  mutually  dependent  rights;  and 
William  III.  accepted  the  throne,  not  only  on  a  theore- 
tical but  also  on  an  express  contract  with  the  people,  esta- 
blishing these  and  other  fundamental  principles  and  righls 
as  the  primary  elements  pf  the  constitution.  From  that 
time,  therefore,  and  as  the  result  of  the  contests  described 
in  the  First  Part  of  this  work,  closed  by  the  Eevolution,  the 
direct  personal  legislative  power  of  the  king  has  been  dimi- 
nished, even  to  privation ;  but  he  still  retains  a  share  in 
legislation,  by  the  consent  which  it  is  necessary  he  should 
give  to  the  enactment  of  every  law.  He  has  also  retained, 
and  in  him  is  vested,  the  Supreme  Eiecutite  Powee.  Thia 
combination  of  executive  and  legislative  power  in  the  king's 
person,  constitutes  him,  as  well  in  fact  as  in  theory,  the 
highest  authority  in  the  state ;  whilst,  as  representative  of  the 
ancient  monarchy,  he  is  also  the  person  of  the  highest  rank.^ 

^  Indian  Proclamation,  1848.  Henceforth  the  treatise  is  writtea 
with  reference  to  a  king,  as  more  respectful  to  her  Majesty,  and  in  order 
to  adopt  phraseology  in  accordance  with  the  acts  of  parliament  and  pub- 
lic documents. 

'  "In  some  commonwealths  where  the  legislative  is  not  always  in 
heing,  and  the  executiye  is  vested  in  a  single  person,  who  has  also  a 
share  in  the  lefl^lative ;  there  that  single  person,  in  a  very  tolerable 
sense^  may  be  called  supreme ;  not  that  he  has  in  himself  all  the  supreme 
power,  which  is  that  of  law-making,  but  because  he  has  in  hims^  the 
supreme  execution  from  which  all  inferior  magistrates  derive  all  their 
several  subordinate  powers,  or  at  least  the  greatest  part  of  them ;  having 
also  no  legislative  power  superior  to  him,  there  being  no  law  to  be  made 
without  his  consent."  (Locke  on  Gk>vemment,jch.  Idi,) 
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The  discbarge  of  his  duties  as  the  supreme  execatiye  ma- 
gistrate requires  that  the  king  should  be  invested  with  high 
dignities  and  prerogatives,  constituting  him  the  bead  and 
ehief  of  the  several  departments  of  the  executive  adminis* 
tration.  He  is,  therefore,  the  Supbbhe  Maoistbate  ;  and  as ' 
auch  he  is  the  fountain  of  justice,  and  general  conservator 
of  the  peace  of  the  kingdom.  He  appoints  the  judges  and 
magistrates,  who  administer  justice  in  his  name.  He  has 
the  Prebooatite  of  Mebct — the  power  of  pardoning  crimi* 
nals  convicted  by  law.  He  is  the  Generalissimo,  or  first  in 
command  of  the  army  and  navy ;  and  in  that  capacity  he 
raises  the  national  armies  and  fleets.  He  is  the  !Fouktaik 
OF  HoNOUB ;  and  has  the  sole  power  of  creating  peers,  and  of 
eonferring  titles,  whether  of  nobility  or  of  inferior  rank.  He 
is  the  SuPBEME  Head  op  the  National  Church  ;  and  in 
that  capacity  he  appoints  the  archbishops  and  bishops,  and 
convenes  the  convocation  of  the  clergy.  He  has  the  sole 
power  of  coining  money.  As  Kiko,  he  is  the  representative 
of  the  imperial  dignity  of  the  realm,  in  its  relations  with 
foreign  nations;  he  sends  and  receives  ambassadors,  con- 
tracts alliances,  and  makes  peace  or  war.  He  is. a  consti* 
toent  part  of  the  parliament,  which  he  alone  convokes,  pro- 
zogues,  and  dissolves.^ 

'  See  Bkckstone'fl  Commentaries,  toL  i.  oh.  7.  The  constitution  of 
the  United  States  inveBts  the  Preeident,  as  depositary  of  the  exeoutiye 
power,  with  simihir  functions.: — "  He  is  commander-in-chief  of  the  army 
and  naTj  of  the  United  States,  and  of  the  militia  of  the  sereral  states, 
when  called  into  the  actual  sendee  of  the  United  States.  He  has  power 
to  grant  reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment.  He  lias  power,  by  and  with  the  advice 
of  the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators  pre- 
•fot  concur ;  and  he  nominates,  and,  by  and  with  the  consent  of  the 
•enate,  appoints  ambassadors,  other  public  ministers  and  consuls,  judges 
of  the  supreme  court,  and  all  other  officers  of  the  United  States  whose 
appointments  are  not  otherwise  provided  for  in  the  constitution,  and 
established  by  law ;  but  the  congress  may  by  law  vest  the  appointment 
of  such  inferior  officers  in  the  president  alone,  in  the  courts  of  law,  or  in 
tlie  heads  of  departments.  He  may,  on  extraordinary  occanous  (that  is, 
at  •ether  times  than  on  the  first  Monday  in  December  in  every  year. 
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But  these  prerogatives  most  be  exercised  according  to  law. 
This  fundamental  principle  is  expressly  declared  by  the  "  set 
for  declaring  the  rights  and  liberties  of  the  subject,  and 
settling  the  succession  of  the  crown,'* ^  which  enacted  ^'thal 
all  and  singular  the  rights  and  liberties  asserted  and  claimed 
in  the  declaration,  are  the  true,  ancient,  and  indubitable 
rights  and  liberties  of  the  people  of  this  kingdom,  and  so 
shall  be  esteemed,  allowed, judged,  deemed,  and  taken  to  be; 
and  that  all  and  every  the  particulars  thereof,  shall  be  firmly 
and  strictly  holden  and  observed,  as  they  are  expressed  in 
the  declaration,  and  all  officers  and  ministers  whatsoever 
shall  serve  the  king  according  to  the  same.^  The  same  prin- 
ciple was  confirmed  by  the  '*  act  for  the  further  limitation 
of  the  crown,  and  better  securing  the  rights  and  liberties  of 
the  subject,"  called  the  Act  of  Settlement,'  which  dedared 
*^  that  the  laws  of  England  are  the  birthright  of  the  people 
thereof,  and  all  the  kings  and  queens  who  shall  ascend  the 
throne  of  this  realm,  ought  to  administer  the  govemm^it 
of  the  same  according  to  the  said  laws,  and  all  their  offices 
and  ministers  ought  to  serve  them  respectively  according  to 
the  same."* 

This  obligation  is  enforced  on  the  conscience  of  the 
sovereign  by  the  Coronation  Oath,  by  which  the  sovereign 
solemnly  promises  and  swears  "to  govern  the  people  of 
England,  and  the  dominions  thereto  belonging,  according  to 
the  statutes  in  parliament  agreed  on,  and  the  laws  and  cus- 
toms of  the  same  ; — to  the  utmost  of  his  power  to  cause  law 
and  justice  in  mercy  to.  be  executed  in  all  his  judgments ; — 

which  is  fixed  by  the  constitution  for  the  annual  meeting  of  congres), 
conyene  both  houses,  or  either  of  them ;  and  in  case  of  disagreemeai 
between  them  with  respect  to  the  time  of  adjournment,  he  may  adjom 
them  to  such  time  as  he  shall  think  proper;  he  shall  receiTe  ambas- 
sadors, and  other  public  ministers ;  he  shall  take  oare  that  the  laws  be 
fiiithfully  executed,  and  shall  commission  all  the  officers  of  the  XJnitad 
States."  (Constitution  of  United  States,  art  2.) 

*  1  William  and  Mary,  sess.  2,  cap.  2,  aj>,  1688.  *  Idem,  s.  6. 

»12&  13  WiUiam  and  Maiy,  3, cap.  2,  a.d.1700.  ^Idewi,  s.  4 
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to  the  utmost  of  his  power  to  maintam  the  laws  of  Qod,  the 
true  profession  of  the  Gospel,  and  the  protestant  reformed 
religion  established  by  law;  and  to  preserve  to  the  bishops 
and  clergy  of  the  reidm,  and  to  the  churches  committed  to 
their  charge,  all  such  rights  and  privileges  as  by  law  do  or 
shall  appertain  unto  them,  or  any  of  them."^ 

The  constitution  has  not,  however,  trusted  to  these  general 
principles  alone.  The  "  act  for  declaring  the  rights  and 
liberties  of  the  subject"  declares  what  the  sovereign  may 
not  do  in  violation  of  the  religion,  rights,  and  liberties  of  the 
people.  This  act  was  passed  to  give  the  Declaration  of  Eights 
delivered  to  William  and  Mary  on  their  acceptance  of  the 
crown,  on  the  13th  of  February,  1688,  the  force  of  law.  It 
rei^ites  that  important  and  memorable  constitutional  docu* 
ment  as  follows : — 

"Whereas  the  late  King  James  II.,  by  the  assistance 
of  divers  evil  counsellors,  judges,  and  ministers  employed 
by  him,  did  endeavour  to  subvert  and  extirpate  the  pro- 
testant religion,  and  the  laws  and  liberties  of  this  king* 
dom, 

**  1.  By  assuming  and  exercising  a  power  of  dispensing  with 
and  suspending  of  laws,  and  the  execution  of  laws,  without 
the  consent  of  parliament. 

"2.  By  committing  and  prosecuting  divers  worthy  prelates, 
for  humbly  petitioning  to  be  excused  irom  concurring  to  the 
said  assumed  power. 

"  3.  By  issuing  and  causing  to  be  executed  a  commission 
under  the  great  seal  for  erecting  a  court  called  the  Court  of 
€ommi8sioners  for  Ecclesiastical  Causes. 

"4.  By  levying  money  for  and  to  the  use  of  the  crown, 
by  pretence  of  prerogative,  for  other  time,  and  in  other 
manner,  than  the  same  was  granted  by  parliament. 

"  5.  By  raising  and  keeping  a  standing  army  within  this 

^  1  William  and  Mary,  cap.  6.  The  soyereigii  is  also  required  bj  the 
Act  of  Union  of  England  and  Sbotiand  to  biiid  himself  to  maintain  the 
preebyterian  church  goyemment  in  Scotland.  Scotch  Act,  5  Anne,  cap* 
6 1  Act  of  Union,  5  &  6  Anne,  cap.  8^ 
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kingdom  in  time  of  peace,  without  consent  of  parliam^it/ 
and  quartering  soldiers  contrary  to  law. 

"  6.  By  causing  several  good  subjects,  being  protestants,  to 
be  disarmed  at  the  same  time  when  papbts  were  both  armed 
and  employed,  contrary  to  law. 

"  7.  By  violating  the  freedom  of  election  of  members  to 
serve  in  parliament. 

"  8.  By  prosecutions  in  the  court  of  king's  bench,  for 
matters  and  causes  cognizable  only  in  parliament ;  and  by 
divers  other  arbitrary  and  illegal  courses. 

'*  9.  And  whereas  of  late  years  partial,  corrupt,  and  un* 
qualified  persons,  have  been  returned  and  served  on  juries  in 
trials,  and  particularly  divers  jurors  in  trials  for  high  trea- 
son, which  were  not  freeholders. 

'^10.  And  excessive  bail  hath  been  required  of  persona 
committed  in  criminal  cases,  to  elude  the  benefit  of  the  laws 
made  for  the  liberty  of  the  subjects. 

''  11.  And  excessive  fines  have  been  imposed  ;  and  illegal 
and  cruel  punishments  inflicted. 

"  12.  And  several  grants  and  promises  made  of  fines  and 
forfeitures,  before  any  conviction  or  judgment  against  the 
persons  upon  whom  the  same  were  to  be  levied, 

"  All  which  are  utterly  and  directly  contrary  to  the  known 
laws  and  statutes  and  freedom  of  this  realm." 

The  declaration  then  recites  the  abdication  of  the  throne 
by  James  II.,  the  summoning  of  the  convention  held  on  the 
22nd  of  January,  1688,  and  that  the  lords  spiritual  and  tern 
poral,  and  commons,  did  in  the  first  place,  (as  their  ancestors 
ia  like  case  had  usually  done,)  for  the  vindicating  and  assort- 
ing their  ancient  rights  and  liberties,  declare : — 

"  1.  That  the  pretended  power  of  suspending  of  laws,  or 
the  execution  of  laws,  by  royal  authority,  without  consent  of 
parliament,  is  illegal. 

"  2.  That  the  pretended  power  of  dispensing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late,  is  illegal 

'*  3.  That  the  commission  for  erecting  the  late  court  of 
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commissioners  for  ecclesiastical  causes,  and  all  other  courts 
and  commissions  of  like  nature,  are  illegal  and  pernicious. 

**  4.  That  levying  money  for  or  to  the  use  (»f  the  crown  by 
pretence  of  prerogative,  without  grant  of  parliament,  for 
longer  time,  or  in  any  other  manner  than  the  same  is  or 
shall  be  granted,  is  illegal. 

**  5.  That  it  is  the  right  of  the  subjects  to  petition  the 
king,  and  all  commitments  and  prosecutions  for  such  peti- 
tioning are  illegal. 

"  6.  That  the  raising  or  keeping  a  standing  army  within  the 
kingdom  in  time  of  peace,  unless  it  be  with  consent  of  par- 
liament, is  against  law. 

**  7.  That  the  subjects  which  are  protestants,  may  have 
arms  for  their  defence  suitable  to  their  conditions,  and  as 
allowed  by  law. 

**  8.  That  election  of  members  of  parliament  ought  to  be 
free. 

"9.  That  the  freedom  of  speech,  and  debates  or  proceed- 
ings in  parliament,  ought  not  to  be  impeached  or  questioned 
in  any  court  or  place  out  of  parliament. 

"  10.  That  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed ;  nor  cruel  and  unusual  punishments 
inflicted. 

"11.  That  jurors  ought  to  be  duly  empanelled  and  re- 
tamed  ;  and  jurors  which  pass  upon  men  in  trials  for  high 
treason,  ought  to  be  freeholders. 

•*  12.  All  grants  and  promises  of  fines  and  forfeitures  of 
particular  persons  before  conviction,  are  illegal  and  void. 

"  13.  And  for  redress  of  all  grievances,  and  for  the  amend- 
ing, strengthening,  and  preserving  of  the  laws,  parliaments 
ought  to  be  held  frequently." 

The  act  confirmed  the  Declaration  of  Eights,  and  excluded 
from  the  throne  "  all  persons  who  should  be  reconciled  to,  or 
should  hold  communion  with  the  see  or  church  of  Bome, 
or  should  profess  the  popish  religion,  or  should  marry  a 
papist."  In  such  cases  ^  the  people  should  be  absolved  from 
th^ir  allegiance,  and  the  crown  should  descend  to  the  suc- 
cesaor." 
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The  act  also  abolished  the  dispensing  power,  it  being  de- 
clared that  "  no  dispensation  by  non  obstante,  of  or  to  any  sta* 
tute,  should  be  allowed,  but  should  be  void  and  of  no  effect, 
except  a  dispensation  be  allowed  of  in  such  statute.'' 

The  Act  of  Settlement  also  put  the  sovereign  under  re- 
strictions in  the  nature  of  fundamental  principles.  These 
additional  restrictions  were  deemed  necessary  by  parliament, 
as  provisions  in  the  event  of  the  crown  becoming  vested  in 
a  prince  not  a  native  of  the  kingdon\. 

The  crown  was  settled  by  the  Declaration  of  Eights,  on 
"William  and  Mary,  for  their  joint  lives,  and  the  life  of  the  sur- 
vivor, and  the  heirs  of  Mary ;  and  in  default  of  such  issue,  on 
the  Princess  Anne  of  Denmark,  afterwards  Queen  Anne,  and 
the  heirs  of  her  body.'  In  1700  Mary  was  dead  without 
leaving  issue,  and  the  Duke  of  Gloucester,  the  only  issue 
of  the  Princess  Anne  of  Denmark,  was  also  dead.  These 
circumstances  called  for  a  new  settlement  of  the  crown ; 
and  it  was  made  by  the  act  usually  called  "  the  act  of  set- 
tlement."^ By  that  act  the  Princess  Sophia,  electress  and 
duchess-dowager  of  Hanover, — daughter  of  Elizabeth,  late 
Queen  of  Bohemia,  and  granddaughter  of  James  I., — ^was 
declared  to  be  the  next  in  succession  to  the  throtie  in  the 
protestant  line ;  and  after  the  death  of  William,  and  of  the 
Princess  Anne  of  Denmark,  and  in  default  of  issue  of  Anne 
and  William,  the  crown  was  settled  on  the  Princess  Sophia, 
and  the  heirs  of  her  body,  hein^f  protestants. 

By  the  course  of  events  the  crown  passed  to  her  son 
George  I.,  then  elector  of  Hanover,  and  the  wise  foresight 
of  our  ancestors  in  the  provisions  made,  became  manif^ 
when  the  throne  actually  passed  to  a  king,  not  a  native  of 
the  kingdom,  and  being  the  sovereign  of  another  country. 
The  provisions  which  are  declared  to  be  "  for  securing  our  ~ 
religion,  laws,  and  liberties,"  are  as  follows :— • 

1 1  Wmiam  and  Mary,  sess.  2,  cap.  2,  6.  8. 

3  12  &  13  William  ni.,  cap.  2,  a-d.  1700,  an^  p.  428.  An  act  for  the 
furtiier  limitation  of  the  crown,  and  better  aeouiing  the  rights  and  liber* 
tiee  of  the  subject. 
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"  Whosoever  shall  hereafter  come  to  the  possession  of  this 
crown,  shall  join  in  communion  with  the  Church  of  England, 
as  by  law  established. 

"  In  case  the  crown  and  imperial  dignity  of  this  realm 
shall  hereafter  come  to  any  person  not  being  a  native  of  this 
kingdom  of  England,  this  nation  be  not  obliged  to  engage 
in  any  war  for  the  defence  of  any  dominions  or  territories 
which  do  not  belong  to  the  crown  of  England,  without  the 
consent  of  parliament. 

"  No  person  who  shall  hereafter  come  to  the  possession  of 
this  crown  shall  go  out  of  the  dominions  of  England,  Scot- 
land, or  Ireland,  without  consent  of  parliament.^ 

"  From  and  after  the  time  that  the  further  limitation  by 
this  act  shall  take  effect,^  all  matters  and  things  relating  to 
the  well  governing  of  this  kingdom,  which  are  properly  cog- 
nizable in  the  privy  council  by  the  laws  and  customs  of  this 
realm,  shall  be  transacted  there,  and  all  resolutions  taken 
thereupon  shall  be  signed  by  such  of  the  privy  council  as 
shall  advise  and  consent  to  the  same.^ 

"After  the  limitation  shall  take  eflfect  as  aforesaid,  no 
person  bom  out  of  the  dominions  of  England,  Scotland,  or 
Ireland,  or  the  dominions  thereunto  belonging  (although  he 
be  naturalized  or  made  a  denizen),  except  such  as  are  bom 
of  English  parents,  shall  be  capable  to  be  of  the  privy  council, 
or  a  member  of  either  house  of  parliament,  or  to  enjoy  any 
o£Sce  or  place  of  trust,  either  civil  or  military,  or  to  have  any 
grant  of  lands  or  tenements  or  hereditaments  from  the  crown 
to  himself,  or  to  any  other  or  others  in  trust  for  him. 

**  No  person  who  has  an  office  or  place  of  profit  under  the 
king,  or  receives  a  pension  from  the  crown,  shall  be  capable 
of  serving  as  a  member  of  the  house  of  commons.^ 

*  This  provTsion  was  repealed  by  1  G^eo.  I.,  cap.  51.- 

»  In  other  words,  from  the  time  when  the  Princess  Sophia,  or  any  of 
ber  descendants  shall  come  to  the  throne, — viz.  from  the  reign  of  George  I. 

s  Xhis  clause  was  repealed  by  4  Anne,  cap.  8,  s.  24. 

«  Bepealedby  4Anne,oap.  8,  s.  25,  and  new  enactments  by  6  Anne, 
eap.  7.    See  ;Kwf,  Chap.  m. 

IT 
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"  After  the  limitation  sliall  take  effect  as  aforesaid^  judges' 
commissions  be  made  quamdiu  se  bene  gesserint^  and  their  sa- 
laries ascertained  and  established ;  but  upon  the  address  of 
both  houses  of  parliament,  it  may  be  lawful  to  remove  them. 

"  That  no  pardon  imder  the  great  seal  of  England  be  plead- 
able to  an  impeachment  by  the  commons  in  parliament." 

The  Declaration  of  Eights  and  the  Act  of  Settlement  may 
be  considered  as  the  complement  of  Magna  Charta  and 
the  Petition  of  Eight,  in  declaring  and  fixing  the  preroga- 
tives of  the  crown,  and  the  rights  of  the  people  in  relation 
to  the  crown.  Since  the  Act  of  Settlement  there  has  been^u 
no  statute  expressly  directed  to  curb  the  royal  prerogative;  " 
but  the  executive  power  of  the  crown  has  been  diminished 
-  by  the  growth  of  the  power  of  parliament,  and  especially  of 
the  house  of  commons,  and  the  establishment  of  the  system 
of  parliamentary  government.  That  system  has  silently 
grown  up  since  the  Eevolution,  and  at  its  root  hes  the 
maxim — that  all  the  acts  of  the  crown  must  be  advised  and 
transacted  by  ministers  responsible  to  parliament. 

The  king  was  always  protected  from  responsibility  by 
force  of  the  ancient  maxim, -''that  the  king  can  do  no 
wrong ;"  but  he  did  not,  therefore,  consider  himself  pre- 
cluded from  personally  acting  in  the  government  indepen- 
dently of  his  ministers.*  William  III.,  on  his  accession, 
placed  the  internal  government  of  the  countiy  imder  the 
authority  of  ministers,  but  he  reserved  to  himself  the  direc- 
tion of  foreign  affairs,  not  associating  with  him,  practically 
or  nominally,  any  minister.*  The  fourth  clause  in  the  A<sfc 
of  Settlement  is  directed  against  the  continuance  of  that 
practice,  and  seems  to  contain  the  first  expression  of  the 

^  The  principle  of  ministerial  responsibility  has  not  been  imported  into 
tlie  constitution  of  the  United  States.  The  president  executes  the  sore- 
reign  powers  of  government,  **  with  the  advice  and  consent  of  the  senate.*' 
He  may  be  removed  from  office  on  impeachment  for,  and  conviction  o£^ 
treason,  bribeiy,  or  other  high  crimes  and  misdemeanours."  (Ccmsti- 
tution,  art.  2.) 

'  Macaulay's  History,  vol.  iii.  p.  14  etpatsim. 
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more  restrictive  doctrine.  It  declared  that,  after  the  ac- 
cession of  the  House  of  Hanover,  all  matters  and  things 
relating  to  the  well-government  of  the  kingdom,  which  were 
properly  cognizable  in  the  privy  council  by  the  laws  and 
customs  of  the  realm,  should  be  transacted  there ;  and  all 
resolutions  taken  thereupon  should  be  signed  by  such  of  the 
priTy  council  as  should  advise  and  consent  to  the  same. 
Another  clause, — with  the  intention,  as  it  would  seem,  thai) 
the  privy  council  should  act  under  a  full  sense  of  responsij 
bDity  to  the  house  of  commons, — declared  that  no  pardon 
mider  the  great  seal  should  be  pleadable  to  an  impeachment—^ 
by  the  commons.  The  effect  of  the  former  clause  would 
hare  been  to  force  George  I.,  as  the  first  prince  of  the 
House  of  Hanover  who  ascended  the  throne,  to  carry  on  his 
government  under  the  direction  of  his  privy  council  exclu- 
sively ;  but  it  was  repealed  before  his  accession.^ 

The  principle  of  responsibility  to  the  house  of  commons 
produced,  in  the  reign  of  William,  a  change  in  the  admi- 
nistration of  the  executive  government,  by  the  formation 
of  a  more  combined  and  exclusive  ministry  than  the  privy 
eoundl  afforded,  consisting  of  a  select  number  of  privy 
councillors,  nominated  by  the  king,  and  called  the  Cabinet 
Council.     The  steps  by  which  the  change  was  effected  have 
been  traced  by  an  eminent  historian.^    It  may  be  added, 
that  the  principle  of  responsibility  may  have  made  it  neces- 
sary, for  the  safety  and  protection  of  the  king's  advisers, 
tiiat  they  should  possess  more  entire  and  exclusive  control 
over  the  measures  of  government  than  would  be  attainable 
if  the  king  ^ere  allowed  to  retain  part  of  the  administration, 

1  4  Asme,  cap.  8. 

•  Ixnrd  Macaulay  obserres,  "  that  this  noiselesB  reyolution,  for  it  was  no 
kM,  b^an  about  the  close  of  1693,  and  waa  completed  about  the  close  of 
1696,  when  eveiybody  could  perceiye  that  all  the  principal  servants  of 
the  crown  were  wbigs,  closely  bound  together  by  pubUc  and  private  ties, 
and  prompt  to  defend  one  another  against  every  attack  ;  and  that  the 
■lajoritT  of  the  bouse  of  commons  was  arrayed  in  good  order  under  those 
letdew,  and  had  learned  to  move,  like  one  man,  at  the  word  of  command.' 

(HiatoiT,  vol.  IT.  p.  487.)  ^  2 
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or  than  was  practicable  in  a  body  so  numerous  as  the  privy 
council,  which  was  also  wanting  in  unity  of  political  opinion. 
To  the  cabinet  council,  called  also  the  Ministry,  or  the  Go- 
vernment, all  the  duties  of  the  executive  government  are 
confided.  It  is  formed  of  statesmen  nominated  by  the  king, 
and  appointed  by  letters-patent  under  the  great  seal ;  and 
it  consists  (generally  without  exception)  of  members  of  the 
houses  of  parliament,  of  the  same  political  views,  and  of  the 
party  at  the  time  prevalent  in  the  house  of  eommons.  Their 
meetings  are  secret  and  confidential,  and  warn  held  without 
the  presence  of  the  king.* 

The  cabinet  ministers  are  not  necessarily  a  fixed  number. 
The  ministry  formed  in  1859  was  composed  of  the  chief  or 
Prime  Minister,  as  First  Lord  of  the  Treasury ;  the  Lord 
Chancellor,  Lord  President  of  the  Council,  Chancdlor  of  the 
Exchequer,  Lord  Privy  Seal,  five  Secretaries  of  State, — for 
the  home,  foreign,  war,  and  colonial  departments,  and  for 
India, — First  Lord  of  the  Admiralty,  Postmaster-General, 
President  of  the  Board  of  Trade,  President  of  the  Poor  Law 
Board,  Chief  Secretary  for  Ireland,  and  Chancellor  of  the 
Duchy  of  Lancaster.  Other  offices  of  the  government,  and 
the  offices  of  Secretary  and  Under-Secretary  to  the  vaiioaB 
departments,  are  filled  by  noblemen  and  commoners,  "  not 
of  the  cabinet;"  and  there  are,  besides,  the  Attorney- Ge- 
neral and  Solicitor- General,  and  the  Lord  Advocate  of  Scot- 
land, as  the  law-officers  of  the  crown. 

The  duties  of  the  cabinet  ministers  are  as  various  as  the 
affairs  of  this  great  kingdom,  with  its  numerous  colomes 
and  dependencies,  and  comprehend  all  the  business  of  the 
executive  government.  Each  minister  manages  the  ordi- 
naiy  business  of  his  own  department  without  recourse  to 
the  others ;  but  all  matters  out  of  the  ordinary  course,  eape* 
cially  those  likely  to  be  questioned  in  parliament,  are  con- 
sidered by  the  whole  cabinet.     The  ministers  regulate  the 

^  "  The  highly  beneficial  custom  of  holding  calnnet  councils  without 
the  presence  of  the  soyereign,  arose  from  George  L  not  knowing  £il- 
gliflh."  (Lord  Gtrej  on  Parliamentary  <jk>Temment,  p.  10.) 
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goremment  at  borne  by  tbe  control  they  possess  over  all 
magistrates  and  public  functionaries ;  they  conduct  treaties 
and  negotiations  with  foreign  nations ;  they  appoint  the  go- 
Temors  of,  and  exercise  the  authority  of  the  crown  over 
tbe  colonies ;  they  determine  the  force  to  be  maintained  in 
the  urmy  and  navy ;  they  prepare  and  lay  before  the  house 
<^  commons  annual  estimates  of  the  national  expenditure, 
which  they  afterwards  induce  parliament  to  vote,  and  to  pro- 
vide for  by  a  officient  revenue.  It  is  their  duty  to  bring 
under  the  conadaration  of  the  legislature  such  laws  and 
measures  as  they  deem  requisite  for  the  safety  and  social  im- 
provement of  the  nation.  They  must  be  prepared  also  to 
explain  and  defend,  in  their  places  in  parliament,  the  policy 
they  have  adopted  in  their  negotiations  or  correspondence 
wil^  foreign  nations,  as  well  as  the  measures  they  have  ad- 
vised or  brought  forward  at  home ;  and  the  minister  who  is 
for  the  time  the  leader  of  the  house  of  commons,  is  expected 
to  take  the  conduct  of  the  public  business  of  the  house,  and 
to  advise  the  course  of  proceeding  when  novel  and  anxious 
circumstances  arise.  They  also  advise  the  king  on  all  mat- 
ters relating  to  the  disposal  of  the  patronage  of  the  crown ; 
which  it  is  generally  considered  is  exercised  for  the  benefit 
of  the  party  to  which  the  ministers  belong.* 

Public  measures  advised  by  the  cabinet  council,  when 
they  require  the  direct  sanction  of  the  king,  under  his  sign- 
manual,  or  to  be  enforced  by  proclamations  and  orders,  are 
brought  before  the  privy  coimcil,  where  the  king  presides. 
The  privy  councillors  are  appointed  by  the  king,  there  being 
110  other  qualification  than  that  they  be  natural-bom  sub- 
jects, and  take  the  oath  of  fidelity  and  secrecy.  The  ap- 
pointment  is  often  given  as  an  honorary  reward  for  valuable 
services,  or  to  qualify  for  the  discharge  of  duties  only  per- 
fojrmed  by  privy  councillors-     No  privy  councillor  attends 

'  Lord  Macaulfty  observes  "  tliat  in  parliament  the  ministers  are  bound 
to  act  as  one  man  on  all  qnestions  relating  to  the  executive  government. 
If  one  of  them  dissents  from  the  rest  on  a  question  too  important  to 
adnut  of  compromise,  it  is  his  duty  to  retire."  (History,  voL  iv.  p.  435.) 
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the  meetings  of  the  privj  conncil  unless  he  is  speciallj  sum- 
moned ;  so  that  no  opposition  can  be  made  there  to  the  mea- 
sures advised  by  the  cabinet. 

When  the  cabinet  ministers  resign,  the  sovereign  then 
stands  alone,  without  any  advisers  known  to  the  constitu- 
tion, to  exercise  the  prerogative  of  selecting  new  ministers. 
The  party  from  which  the  selection  is  to  be  made  is,  how- 
ever, usually  indicated  by  the  circumstances  which  occa- 
sioned the  retirement  of  the  old  ministers, — generally  the 
consequence  of  defeat  in  the  house  of  commons.  The  leader 
of  the  Opposition  is  usually  sent  for  by  the  sovereign,  and 
empowered  to  undertake  the  formation  of  a  ministry,  and  to 
lay  the  names  of  the  parties  proposed  for  the  several  offices 
before  the  king  for  his  approval  But  here  the  sovereign's 
predilections  or  personal  wishes  may  come  into  operation ; 
and  he  may  use  the  influence  of  his  high  position,  and  the 
value  attached  to  his  notice  and  regard,  to  sustain  the  old 
ministers,  or  to  select  those  to  whom  he  is  most  £a.vourable. 
It  is,  however,  generally  true  that  under  the  system  of  par- 
liamentary government  the  choice  of  the  sovereign  is  re- 
stricted, by  the  necessity  of  selecting  ministers  who  are  able 
to  obtain  and  preserve  majorities  in  the  house  of  commons. 

The  working  of  this  system  will  be  attempted  to  be  ex- 
plained when  we  treat  of  the  parliament.  At  present  we 
will  only  notice  its  effect  on  the  monarchy  and  the  people- 
Its  value  in  bringing  the  monarchy  into  unison  with  the 
freedom  demanded  and  obtained  by  the  other  institutions 
of  the  government  and  by  the  people,  cannot  be  too  highly 
estimated.  It  has  changed  the  vague,  precarious,  and  irre- 
sponsible authority  of  the  ancient  monarchs  for  an  executive 
council,  nominated  by  the  monarch  from  the  peers  and  re- 
presentatives of  the  people,  but  acting  under  the  direct  in- 
fluence of  the  house  of  commons,  and  accountable  there  for 
all  its  proceedings.  It  has  relieved  the  king  from  the  bur- 
den, and  from  the  moral  as  well  as  actual  responsibility,  of 
directing  or  conducting  the  state  afflairs ;  and  whilst  he  re- 
tains his  high  position  as  chief  of  the  state,  and  the  power 
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of  impressing  his  yiews  of  gOTermnent  on  his  ministers  when 
in  office,  and  of  selecting  new  ministers  when  a  change  is 
required,  he  is  not  involved  in  the  fluctuating  fortunes  of 
the  rival  statesmen  who  from  time  to  time  become  his  ser- 
vimts  as  ministers  of  the  crown.  With  respect  to  the 
people,  it  has  opened  the  road  to  the  highest  offices  of  the 
state  to  the  ambition  of  all  who  can  raise  themselves  to  dis- 
tinction in  the  house  of  commons ;  and  thus  it  places  poli- 
tical power  of  the  highest  order  in  the  most  eminent  and 
distinguished  of  the  people  themselves. 

Although  the  constitution  has  rendered  the  king  and  his 
ministers  subject  to  the  laws,  it  recognizes — ^although  it 
does  not  bj  express  law  permit — a  relaxation  of  the  rigid 
rule  of  law,  where  close  adherence  to  it  would  lead  to  great 
public  inconvenience  or  injury.  An  extraordinary  power  is, 
therefore,  vested  in  the  sovereign  and  his  ministers,  in  such 
cases  and  in  critical  times,  to  depart  from  the  provisions  of 
the  law,  and  by  order  in  council  to  suspend  its  operation. 
This  power  is  permitted  on  the  principle  of  solus  populi 
9uprema  lex.  The  ministers,  however,  exercise  this  extra- 
ordinary power  on  their  own  responsibility,  and  subject  to 
the  penalties  to  which  the  ministers  of  the  crown  are  ex- 
posed in  the  event  of  their  advice  or  conduct  being  disap- 
proved by  pariiament,  when  they  apply  for  an  act,  as  they 
must  do,  to  justify  the  departure  from  the  law. 

The  king's  prerogative  in  relation  to  parliament  is  to 
aammon  it,  to  open  it  when  convened,  to  prorogue  it  from 
session  to  session,  and  to  dissolve  it.  When  he  determines 
to  convene  a  new  parliament,  it  is  usual  in  the  courteous 
exercise  of  his  prerogative  first  to  prorogue  the  old  parlia- 
ment, and  immediately,  or  soon  afterwards,  to  issue  a  royal 
proclamation,  by  which  the  king  dissolves  it,  and  discharges 
the  peers  and  representatives  from  their  meeting  and  at- 
tendance on  the  day  to  which  the  parliament  was  pro- 
rogued. The  proclamation  then  declares  the  royal  will  and 
pleasure  to  call  a  new  parliament,  "  in  order  as  soon  as  may 
be  to  meet  our  people,  to  have  their  advice  in  parliament;'* 
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and  the  lord-chancellor  of  Great  Britain,  and  the  lord-chan- 
cellor of  Ireland,  are  ordered  forthwith  to  issue  write  for  a 
new  parliament,  and  "  for  causing  the  lords  spiritual  and 
temporal,  and  commons,  who  are  to  serve  in  the  new  parlia- 
ment, to  be  duly  returned  to,  and  to  give  their  attendance, 
there."  The  writs  are  ordered  to  be  made  returnable  on  a 
day  named  in  the  proclamation,  which,  by  a  recent  statute, 
may  be  any  time  not  less  than  thirty-five  days  after  the  date 
of  the  proclamation.* 

Another  royal  proclamation  accompanies  the  former,  for 
electing  and  summoning  the  sixteen  peers  of  Scotland,  by 
commanding  all  the  peers  of  Scotland  to  assemble  and  meet 
at  Holyrood  House,  in  Edinburgh,  on  a  given  day  and  hour, 
'*  to  nominate  and  choose  sixteen  peers  to  sit  and  vote  in 
the  house  of  peers  in  the  ensuing  parliament,  by  open  elec- 
tion and  plurality  of  voices  of  the  peers  that  shall  then  be 
present,  and  the  proxies  of  such  as  shall  be  absent  ;*'  and 
the  lord  clerk  registrar,  or  such  two  of  the  principal  clerks 
of  session  as  he  shall  appoint  to  officiate  in  his  name,  are 
directed  to  conduct  the  election,  and  to  return  a  certificate 
of  the  peers  elected,  to  the  high  court  of  chancery  of  Great 
Britain. 

When  parliament  is  prorogued  from  session  to  session, 
it  is  usual  to  prorogue  it  to  a  day  earlier  than  the  pro- 
bable time  of  assembling ;  and  to  continue  it  by  successive 
prorogations  until  the  day  fixed  for  the  actual  despatch  of 
business.  These  prorogations  are  effected  by  royal  commis- 
sioners duly  empowered,  who  attend  at  the  house  of  lords, 
go  through  the  formality  of  summoning  the  commons  to 
their  house,  and  then  make  a  further  prorogation  to  a  spe- 
cified day.  If  there  should  be  occasion  to  call  parliament 
together  before  the  day  to  which  it  stands  prorogued,  the 
king  may  issue  a  proclamation  giving  notice  that  parliament 
shall  meet,  and  be  held  for  despatch  of  business,  on  any  day 
not  less  than  fourteen  days  from  the  date  of  the  proclama- 
tion. 

*  15  Vict,  cap.  23. 
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The  kings  of  England  never  appear  more  in  the  full 
splendour  of  their  sovereignty  than  when,  on  the  throne  in 
the  house  of  lords,  with  the  peers  around  them,  and  the 
Speaker  and  the  commons  below  the  bar,  and  the  galleries 
filled  with  the  ladies  of  the  nobility  and  their  friends,  they 
open  parliament  with  a  speech,  in  an  assembly  unrivalled  in 
the  world  for  dignity,  statesmanship,  freedom,  and  wealth. 
Until  the  king  has  opened  parliament,  and  declared  the  pur- 
poses for  which  it  has  been  called  together,  neither  house 
can  proceed  to  business ;  but  the  speech  need  not  be  deli- 
vered by  the  king  in  person ;  he  may  appoint  peers  to  open 
parliament  by  a  royal  commission,  and  the  king's  speech  is 
then  usu^y  read  by  the  lord-chancellor.  Parliament  is  pro- 
rogued by  a  similar  assembly,  and  a  speech  from  the  king 
or  his  commissioners.  Of  the  prerogative  of  proroguing  or 
dissolving  parliament,  Mr.  Burke  has  said  '*  that  it  is,  of  all 
trusts  vested  in  the  king,  the  most  critical  and  delicate  ;  and 
that  on  which  the  house  of  commons  has  the  most  reason 
to  require  not  only  the  good  faith,  but  the  favour  of  the 
crown."  *  The  sovereign  is  represented  in  both  houses  by 
his  ministers,  and  he  is  never  present,  except  for  the  pur- 
poses of  opening  or  proroguing  the  parliament.  He  com- 
municates with  the  houses  by  messages  under  his  royal  sign 
manual  delivered  by  his  ministers,  which  are  answered  by 
addresses.  Nor  can  the  king,  except  through  his  ministers, 
originate  laws ;  and  those  originated  by  the  ministers  have 
no  special  facilities,  but  must  be  put  forward,  and  carried 
through  parliament  according  its  ordinary  forms.  But  to 
this  rule  there  is  one  exception,  that  the  king  may  in  his 
own  name  introduce  an  act  of  grace  or  pardon  for  poli- 
tical offences.  This  is  equivalent  to  an  act  of  indemnity 
passed  by  both  houses,  according  to  the  ordinary  forms; 
but  the  act  of  grace  "  is  received  with  peculiar  marks  of  re- 
spect, is  read  over  once  by  the  lords,  and  ouce  by  the  com- 
mons, and  must  be  either  rejected  altogether,  or  accepted  as 

*  Bupke*8  Works  ;   Motion  relatiye  to  the  Speech  from  the  Throne. 

u  3 
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it  stands."  ^  It  is  a  standing  order  of  eacli  house  that  the 
sovereign  must  not  be  named  in  any  debate.  His  preroga- 
tive further  entitles  the  king  to  assent,  or  refuse  his  assent 
at  pleasure,  a^nd  without  stating  any  reason,  to  any  bill  pre- 
sented to  him  for  that  purpose,  by  the  concurrence  of  both 
houses ;  and  without  his  assent  no  bill  can  pass  into  a  law. 

The  royal  assent  may  be  given  by  the  sovereign  in  per- 
son, or  by  commissioners  appointed  by  letters-patent  under 
the  great  seal.^  In  either  case  the  commons,  headed  by 
their  Speaker,  appear  at  the  bar  of  the  house  of  lords ;  and 
the  title  of  the  bills  being  read,  after  each  reading  the  king's 
answer  is  declared  by  the  clerk  of  the  parliament,  in  French. 
If  it  be  a  public  bill,  the  clerk  declares  "  Le  roy  le  veut," 
— "  The  king  wills  it  so  to  be ;"  if  a  private  bill,  "  Soit  fait 
comme  il  est  d^sir^," — **  Be  it  as  it  is  desired."  If  the 
king  refuses  his  assent,  it  is  graciously  said  that  "  Le  roy 
s'avisera," — "  The  king  will  advise  upon  it."  When  it  is  a 
bill  of  supply,  it  is  carried  up  and  presented  to  the  king  by 
the  Speaker  of  the  house  of  commons,  and  the  royal  as- 
sent is  thus  expressed :  "  Le  roy  remercie  ses  loyal  sujets, 
accepte  leur  benevolence,  et  aussi  le  veut," — "The  king 
thanks  his  loyal  subjects,  accepts  their  benevolence,  and 
wills  it  so  to  be."  If  it  be  an  act  of  grace,  as  it  originally 
proceeds  from  the  crown,  and  the  royal  assent  is  implied, 
the  clerk  pronounces  the  gratitude  of  the  parliament  on  be- 
half of  the  nation.  "  Les  pr61ats,  seigneurs,  et  commons 
en  ce  present  parliament  assembles,  au  nom  de  tout  vos 
autres  sujets,  remercient  tres-humblement  votre  majesty, 
et  prient  aDieu  vous  donner  en  sante  bonne  vie  etlongue," 
— "  The  prelates,  lords,  and  commons  in  this  present  par- 
liament assembled,  in  the  name  of  all  your  other  subjects, 
most  humbly  thank  your  majesty,  and  pray  to  God  to  grant 
you  in  health  and  wealth  long  to  live."* 

The  sovereign,  in  case  of  actual  invasion,  or  imminent 

*  Macaulay*s  History,  voL  iii.  p.  575. 

^  By  virtue  of  33  Henry  VIH.,  cap.  21. 

3  Blackstone'e  Commentaries,  toL  I  book  1,  cap.  2. 
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danger  thereof,  is  empowered  to  raise  the  militia  to  120,000 
men ;  but  if  the  parliament  be  not  sitting,  or  its  adjourn- 
ment or  prorogation  shall  not  expire  within  fourteen  days, 
the  sovereign  must  issue  a  proclamation  for  the  meeting  of 
parliament  within  fourteen  days.* 

By  the  prerogative  of  rejecting  bills  the  king  exercises  a 
dieek  on  the  legislative  houses  if  they  should  seek  to  violate 
his  rights  and  prerogatives  as  supreme  executive  magistrate, 
or  to  take  the  executive  power  out  of  his  hands.  No  such 
extreme  attempt  has  of  late  years  called  for  the  exercise  of 
that  prerogative,  and  it  may  now  be  said  never  to  be  exer- 
cised. The  crown  would  not  now  put  itself  into  such  oppo- 
sition to  both  houses  of  parliament.  Queen  Elizabeth  had, 
however,  no  such  scruples.  At  the  close  of  one  session  she 
rejected  forty-eight  bills.  But  there  was  not,  at  that  time, 
that  close  relation  between  the  crown  and  the  parliament 
which  now  exists,  through  the  ministers  of  the  crown.  Now, 
all  bills  introduced  into  parliament  receive  the  consideration 
of  the  ministers  before  they  reach  the  stage  in  which  they 
are  ripe  for  the  royal  decision ;  any  bills  that  were  distaste- 
ful to  the  crown  would  be  opposed  in  their  way  through 
parliament ;  and  if  the  opposition  were  imsuccessful,  the 
ministers  would  resign,  and  make  way  for  other  ministers 
with  more  influence ;  or  the  crown  would  get  rid  of  the  ob- 
noxious measure,  for  a  time  at  least,  and  perhaps  altogether, 
by  dissolving  parliament.  William  III.  was  the  last  king 
who  refused  the  royal  assent.^ 

The  king  is  entitled  to  the  allegiance  of  all  the  people ; 
and  those  who  accept  oflSce  or  employment  under  the  crown, 
or  who  become  members  of  either  house  of  parliament,  or 

>  IB  &  16  Vict.,  cap.  50,  sb.  80,  31,  A.D.  1852. 

*  "  The  President  of  the  United  States  gives  his  assent  by  signing  the 
bill,  which  is  sent  to  him  for  his  approval  and  signature.  But  he  cannot 
reject  absolutely.  If  he  disapprove,  he  must  refer  the  bill  back  to  the 
hoase  in  which  it  originated,  with  his  objections.  Then,  if  two-thirds 
of  both  houses,  after  consideration  of  the  objections,  agree  to  pass  the 
bill,  it  becomes  law."  (Constitution,  art.  I  s.  7.) 
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officers  or  practitioners  in  tlie  courts  of  justice,  are  re- 
quired to  express  their  allegiance  by  an  oath,  of  which 
there  are  forms  for  Protestants,  Itoman  Catholics,  Quakers, 
and  Jews  respectively.  The  oath  now  in  use  for  protes- 
tants  was  substituted  for  the  old  oaths  of  allegiance,  supre- 
macy and  abjuration,  by  a  recent  statute.*     The  Eoman 

*  21  &  22  Vict.,  (1848,)  cap.  41,  "  An  Act  to  substitute  one  Oath  for 
the  Oaths  of  Allegiance,  Supremacy,  and  Abjuration;  and  for  the  Beli^ 
of  her  Majesty's  subjects  professing  the  Jewish  Religion.'* 

The  Protestant  Oath  of  AJiegianee, 
"  I  A.  B.  do  swear  that  I  will  be  £uthful  and  bear  true  allegianoe  to 
her  majesty  Queen  Victoria,  (or  the  name  of  the  sorereign  for  the  time 
being,)  and  will  defend  her  to  the  utmost  of  my  power,  against  all  con- 
spiracies and  attempts  whaterer,  which  shall  be  made  against  herpersQn, 
crown,  and  dignity ;  and  I  will  do  my  utmost  endeayour  to  disclose  and 
make  known  to  her  majesty,  her  heirs  and  successors,  all  treasons  and 
traitorous  conspiracies,  which  may  be  formed  against  her  or  them  ;  and 
I  do  fidtbfiilly  promise  to  maint4un,  support,  and  defend,  to  the  utmost 
of  my  power,  the  succession  of  the  crown ;  which  succession,  by  an  ad 
intituled  '  An  Act  for  the  further  limitation  of  the  Crown,  and  better 
securing  the  Eights  and  Liberties  of  the  Subject,'  is  and  stands  limited 
to  the  Princess  Sophia,  Electress  of  Hanover,  and  the  heirs  of  her  body, 
being  protestants ;  hereby  utterly  renouncing  and  abjuring  any  obedience 
or  allegianoe  unto  any  other  person  claiming  or  pretending  a  right  to 
the  crown  of  this  realm.*  And  I  do  declare  that  no  foreign  prince, 
person,  prelate,  state,  or  potentate  hath  or  ought  to  have  any  jurisdictioa, 
power,  superiority,  pre-eminence,  or  authority,  eodesiastioal  or  spiriti^ 
within  this  realm.  And  I  make  this  declaration  upon  the  true  fiiith  of  a 
Christian,  so  help  me  Ood." 

The  Jewd'  oath  is  similar  to  the  Protestants',  omitting  the  last  sen- 
tence. Tiie  Quaker's  affirmation  is  substantially  the  same  as  the  preceding 
oath.  They  sincerely  and  truly  declare  and  affirm  to  bear  true  allegi- 
ance to  Queen  Victoria,  and  to  disclose  all  conspiracies,  but  omitting  xhs 
words  "  to  defend  her  to  the  utmost  of  my  power,"  and  the  oondatib^ 
words,  "And I  make  this  declaration,"  etc.:  22  Victoria,  cap.  19  (1859). 

Roman  Catholic  Oath  of  Allegiance. 
"  I  A.  B.  do  sincerely  promise  and  swear,  that  I  will  be  faithful"  (using 
the  same  words  as  the  protestant  oath,  down  to  *  the  crown  of  this  realm'). 
"  And  I  do  further  declare  that  it  is  not  an  article  of  my  feith,  and 

•  To  this  point  the  Protestant  and  Roman  Catholic  oatlis  are  ahke. 
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Catholic  oath  now  in  use  was  introduced  by  the  Eoman 
Catholic  Belief  Act.^ 

To  enable  the  sovereign  to  maintain  the  state  and  dignity 
of  the  ancient  monarchy,  the  parliament  settles  on  him  an 
annual  income.  This  is  called  the  Civil  List,  a  name  it  ac- 
quired when  the  salaries  of  the  civil  ofiScers  of  the  govern- 
ment were  paid  by  the  sovereign,  and  the  money  for  the 
purpose  was  voted  as  part  of  the  royal  expenses,  according 
to  a  list  laid  before  the  house  of  commons.  By  a  succession 
of  constituti9nal  compacts  between  the  sovereign  and  the 
parliament,  the  hereditary  revenues  of  the  ancient  kings, 
which  descended  with  the  crown,  have  been  surrendered  to 
the  nation ;  which,  at  the  same  time,  through  parliament, 
engaged  to  make  an  adequate  provision  for  the  dignity  and 
honour  of  the  crown,  and  for  the  maintenance  of  the  royal 
family  for  the  time  being.  During  the  last  century  the  sur- 
render of  the  old  revenues  was  not  complete ;  but  since  the 
reign  of  King  William  IV.  the  surrender  has  been  entire. 
It  was  deemed  a  matter  of  policy,  to  which  our  patriotic 
sovereigns  willingly  consented,  to  remove  from  them  all 
hereditary  property,  and  to  render  each  sovereign  in  his  life 
entirely  dependent  on  parliament.     The  income  settled  on 

I  do  renounce,  reject,  and  abjure  the  opinion,  that  princes  excommuni- 
cated or  deprived  by  the  pope,  or  any  other  authority  of  the  see  of  Rome, 
may  be  deposed  or  murdered  by  their  subjects,  or  by  any  person  whatso- 
ever. And  I  do  declare,  that  I  do  not  believe  that  the  pope  of  Borne, 
or  any  other  foreign  prince,  person,  state,  or  potentate,  hath  or  ought  to 
have  any  temporal  or  civil  jurisdiction,  power,  sui)eriority,  or  pre-emi- 
nence, directly  or  indirectly,  within  this  realm.  I  do  swear  that  I  will 
defend  to  the  utmost  of  my  power  the  settlement  of  property  within  this 
realm,  as  established  by  the  laws.  And  I  do  solemnly  swear,  that  I  will 
never  exercise  any  pririlege,  to  which  I  am  or  may  become  entitled,  to 
disturb  or  weaken  the  protestant  religion  or  protestant  government  in 
the  United  Kingdom.  And  I  do  solemnly,  in  the  presence  of  God,  pro- 
fess, testify,  and  declare,  that  I  do  make  this  declaration,  and  every  part 
thereof,  in  the  plain  and  ordinary  sense  of  the  words  of  this  oath,  with- 
out any  evasion,  equivocation,  or  mental  reservation  whatsoever,  so  help 
me  Qod:' 

»  10  G^eo.  IV.,  cap.  7  (1829) :  An  Act  for  the  R«Uef  of  his  Majesty's 
Roman  CathoUc  subjects. 
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her  present  majesty,  Queen  Victoria,  on  her  accession  to  the 

throne,  was  £385,000,  composed  as  follows. 

1st  class,  Privy  purse £60,000 

2nd    „      Salaries 131,260 

8rd    „     Expenses 172,500 

4th    „     Eoyal  bounty,  etc.       .     .       13,200 

5th    „      Pensions 

6th    „     Unappropriated      .     .     .         8,040 

£385,000 
The  descent  of  the  crown  is  hereditary,  and  descends  to 
sons  according  to  the  rules  of  primogeniture ;  and  on  failure 
of  sons,  and  their  issue,  to  daughters,  and  their  issue,  by  the 
same  rules  of  primogeniture.  "  But,"  says  Sir  William  Black- 
stone,  "  the  doctrine  of  hereditary  right,  by  no  means  implies 
an  indefeasible  right  to  the  throne.   No  man  will,  I  think,  aa- 
sert  this  that  has  considered  our  laws,  constitution,  and  his- 
tory, without  prejudice,  and  with  any  degree  of  attention.    It 
is  unquestionably  in  the  breast  of  the  supreme  legislative  au- 
thority, the  king,  and  both  houses  of  parliament,  to  defeat  this 
hereditary  right ;  and  by  particular  entails,  limitations,  and 
provisions  to  exclude  the  immediate  heir,  and  to  vest  the  inhe- 
ritance on  any  one  else.  .  .  .  And  this  is  so  extremely  rea- 
sonable, that,  without  such  a  power  lodged  somewhere,  our 
polity  would  be  very  defective.     For  let  us  barely  suppose 
that  the  heir-apparent  were  a  lunatic,  an  idiot,  or  otherwise 
incapable  of  reigning,  how  miserable  would  the  condition  of 
the  nation  be  if  he  were  also  incapable  of  being  set  aside !"  * 
This  power  does  not  rest  merely  on  theory  or  expediency, 
for  the  Act  of  Security  constituted  it  high  treason  to  main- 
tain and  affirm  "  that  the  kings  or  queens  of  this  realm  are 
not  able  to  make  laws  and  statutes  of  sufficient  force  and 
validity  to  limit  and  bind  the  crown,  and  the  descent,  limita- 
tion, and  government  thereof."^ 

On  the  death  of  the  king,  his  successor  is  immediately 

1  Blackstone^B  Commentaries,  book  1,  cap.  3. 

*  6  Anne,  cap.  7,  s.  1, "  An  Act  for  the  Security  of  her  MajestT^s  Per- 
son and  Government,  and  of  the  Succession  to  the  Crown  of  Great  Bri- 
tain in  the  Protestant  line." 
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proclaimed,  and  invested  with  all  the  rights  and  duties  of 
the  sovereign,  so  that  it  is  a  constitutional  maxim,  that  "  the 
king  never  dies."  Formerly  the  parliament,  the  council,  and 
all  the  oflficers  employed  under  the  crown  lost  their  autho- 
rity hy  its  demise ;  hut  that  inconvenience  has  heen  put  an 
end  to.  The  parliament,  hy  the  existing  law,  is  to  continue, 
and  if  sitting  at  the  time  of  the  demise,  is  to  proceed  to  act 
fi>r  six  months,  unless  sooner  prorogued  or  dissolved  by  the 
new  king ;  said  if  prorogued,  it  shall  meet  on  the  day  of  pro- 
rogation, and  continue  for  six  months,  unless  sooner  pro- 
rogued or  dissolved ;  and  in  case  there  be  no  parliament  in 
being  at  the  time  of  the  demise,  the  last  parliament  shall 
convene  and  be  a  parliament.  The  privy  council,  the  great 
officers  of  state,  and  the  officers  of  the  king's  household,  con- 
tinue and  act  for  six  months,  unless  sooner  removed  and 
discharged;  and  in  like  manner  continue  the  occupiers  of 
every  office,  place,  or  employment,  civil  or  military,  at  home 
or  abroad.  The  great  seals  and  other  public  seals  continue 
to  be  used  until  the  new  king  give  order  to  the  contrary.^ 

The  king's  eldest  son  is  born  Prince  of  Wales  and  Duke 
of  Cornwall.  The  former  title  was  originally  granted  by 
Edward  I.,  after  the  conquest  of  the  principality.  It  is  a 
barren  title ;  but  the  Dukedom  of  Coniwall  has  connected 
with  it  extensive  property  in  lands,  and  mines  of  copper  and 
tin.  These  were  settled  by  Edward  III.  (1333)  upon  his 
eldest  son,  the  Black  Prince,  and  his  heirs,  eldest  sons  of 
the  kings  of  England,  for  ever.  The  younger  children  of  the 
sovereign  are  provided  for  by  parliament  on  their  coming  of 
age,  or  being  married ;  the  sons  generally  receiving  from  the 
crown  dukedoms,  with  seats  in  the  house  of  lords,  and  a 
pecuniary  provision  from  the  parliament ;  and  the  daughters 
similar  provisions,  or  marriage-portions ;  the  eldest  daughter, 
or  Princess  Boyal,  having  an  ancient  and  especial  claim  to 
be  fiivoured  in  the  provision  made  for  her  on  her  marriage, 
as  being  the  object  of  one  of  the  three  ancient  feudal  aids, 
wbich  the  lord  was  entitled  of  right  to  demand,  "  to  marry 
his  eldest  daughter." 

*  6  Anne,  cap.  7. 
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CHAPTER  II. 

THE  PKEES,  AND  THE   HOUSE   OF  LOEDS. 

Spiritoal  Lords. — ^Temporal  Peers. — Descent  of  Titles. — ^Younger  Chil- 
dren.— Privileges  of  Peers. — House  of  Lords. — Lord-GhanccUor  and 
Officers  of  the  House. — Standing  Orders. — Functions  of  the  House  of 
Lords.— Constitutional  Provisions  for  removing  Conflict  with  the  Com- 
mons.— ^Proxies  and  Protests. — Court  of  Judicial  Authority. — Im- 
peachment.— Trials  of  Peers. — Appeals. — House  of  Lords  considered 
in  relation  to  the  Constitution. 

The  peers  are  next  in  rank  to  the  sovereign,  and  they  form 
the  aristocratic  branch  of  the  constitution.  There  are  two 
orders,  the  lords  spiritual  and  temporal ;  who  together  con- 
stitute the  house  of  Lords,  or  the  upper  house  of  parliar 
ment. 

The  spiritual  lords  consist  of  the  Archbishops  of  Canter- 
bury and  York,  of  the  Bishops  of  London,  Durham,  and 
"Winchester,  and  twenty-one  other  bishops  of  the  Church  of 
England,^  and  of  one  archbishop  and  four  bishops  of  the 
Church  of  Ireland.  The  latter  were  added  to  the  house  as 
lords  of  parliament,  by  the  Act  of  TJnion^  of  Great  Britain 
and  Lreland,  by  which  the  Churches  of  England  and  L*eland 
were  united  into  one  protestant  episcopal  church,  called  the 
united  Church  of  England  and  Ireland.     They  sit  in  rota- 

*  When  an  addition  was  made  to  the  bishops  by  the  creation  of  Blaii- 
chester  into  a  see,  it  was  provided  hj  statute  that  the  number  of  lords 
spiritual  should  not  be  thereby  increased,  but  (with  the  exception  of 
the  sees  of  Canterbury,  York,  Durham,  and  Winchester,  whose  art»li- 
bishops  and  bishops  should  always  sit  in  the  house  of  lords)  the  remain- 
ing bishops  should  sit  according  to  seniority.  (10  &  11  Yict.,  cap.  108.) 

«  89  &  40  Geo.  IIL,  cap.  67. 
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tion  with  the  other  archbishops  and  bishops  of  Ireland. 
The  spiritual  lords  of  parliament  constitute  the  first  estate 
of  the  realm. 

The  temporal  peers  consist  of  all  the  peers  of  England, 
and  of  sixteen  of  the  peers  of  Scotland,  elected  by  the 
bodj  of  the  Scotch  peerage  to  represent  them  in  the  house 
of  lords.  The  latter  were  added  to  the  house  by  the  terms 
of  the  union  with  Scotland ;  and  by  the  union  with  Ireland, 
twenty-eight  peers  of  Ireland  were  added,  elected  by  the 
whole  body  of  Irish  peers  to  represent  them  in  the  house. 
The  representative  peers  of  Scotland  sit  during  the  con- 
tmuance  of  the  parliament  for  which  they  were  elected ; 
those  of  Ireland  are  elected  for  life. 

At  the  union  of  Scotland  with  England,  the  peers  of 
England  ceased  to  be  peers  of  the  realm  of  England,  and 
tiiey,  as  well  as  the  peers  of  Scotland,  became  peers  of  the 
kingdom  of  Great  Britain ;  and  at  the  union  with  Ire- 
land, they  became  peers  of  the  United  Kingdom  of  Great 
Britain  and  Ireland.  But  the  union  with  Ireland  did  not 
change  the  designation  of  the  Irish  peers ;  they  remained 
"peers  of  Ireland,"  although  it  is  expressly  declared,  in  the 
Act  of  Union,  "  that  all  the  lords  of  parliament,  spiritual 
and  temporal,  sitting  in  the  house  of  lords,  shall  have  the 
aame  rights  and  privileges  as  the  peers  of  Great  Britain." 
The  king  is  prohibited  from  creating  a  Scotch  peer,  but  he  is 
empowered  by  the  Act  of  Union  to  create  one  peer  of  Ire- 
land as  often  as  three  of  the  peerages  existing  at  the  time 
of  the  union  shall  become  extinct ;  or  when  they  are  re- 
duced to  a  hundred,  one  peer  for  every  peerage  that  becomes 
extinct.  The  peers  of  Ireland  not  elected  to  the  house  of 
lords,  may  be  members  of  the  house  of  commons;  but 
whilst  they  continue  in  the  house  of  commons,  they  are  not 
entitled  to  any  of  the  privileges  of  peerage.  The  Scotch 
non-representative  peers  do  not  possess  that  privilege. 

The  whole  body  of  the  temporal  peerage  of  England, 
Scotland,  and  Ireland,  form  the  second  estate  of  the  realm. 

The  peers  of  parliament,  according  to  a  roll  published  in 
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February,  1867,  consist  of  459  peers,  (including  the  Prince 
of  Wales  at  their  head,)  under  the  several  ranks  of  duke, 
marquis,  earl,  viscount,  and  baron.  They  are  by  birth  he- 
reditary counciUors  of  the  crown ;  every  peer  having  the 
right  to  demand  an  audience  of  the  king,  and  to  lay  before 
him,  with  decency  and  respect,  such  matters  as  he  shall  deem 
important  to  the  public  good.  They  are  addressed  by  the 
king,  in  his  writs,  as  his  cousins  and  councillors. 

The  titles  of  the  temporal  peers  descend  to  their  eldest 
sons,  in  tail  male,  females  not  inheriting,  except  in  a  few 
special  cases.  They  are  not  now,  as  they  originally  were, 
incident  to  the  tenure  of  the  land ;  but  have  become  gene- 
rally, if  not  universally  personal  dignities,  created  by  letters- 
patent,  which  define  the  course  of  descent,  now  almost  uni- 
versally restricted  to  the  male  line.  These  dignities  are 
granted  by  the  crown  at  its  sole  will  and  pleasure;  but  when 
granted,  they  cannot  be  surrendered  at  the  will  and  pleasure 
of  the  persons  possessing  them ;  nor  can  they  be  deprived 
of  them  but  by  attainder  or  act  of  parliament.^ 

The  younger  sons  and  daughters  of  peers  have  nominal 
titles  or  distinctions,  or  titles  by  courtesy ;  but  in  the  eye 
of  the  law  they  are  all  commoners.  In  the  second  genera- 
tion, the  nominal  titles  cease ;  the  grandchildren  of  even 
dukes,  through  their  younger  sons  and  daughters,  being 
without  any  titular  distinction.  They  all  merge  into  the 
mass  of  the  people. 

The  chief  privilege  of  peerage  is  an  hereditary  seat  in  the 
house  of  lords.  The  personal  privileges  of  peers  are  exemp- 
tion from  serving  on  juries  and  inquests.  In  cases  of  trea- 
son, felony,  misprision  of  treason,  and  misprision  of  felon j, 
they  are  entitled  to  be  tried  by  the  peers  in  the  house  of 
lords,  and  not  by  the  ordinary  courts.  But  for  misdemea- 
nours, and  in  cases  of  prsemunire,  peers  are  to  be  tried  in 
the  same  way  as  commoners,  by  a  jury  -?  and  by  a  recent 
act,*  every  lord  of  parliament,  or  peer  of  the  realm  having 

1  Peers*  Eeport,  vol.  i.  p.  125 :  Eex  v.  Knowles,  12  Mod.  56. 
«Eex  V,  Lord  Vaux :  1  Balst.  197.  »  4  &  6  Vict.,  cap.  22. 
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phoe  or  Toice  in  parliament,  against  whom  any  indictment 
may  be  found,  shall  plead  to  snch  indictment,  and  shall 
upon  conviction  be  liable  to  the  same  punishment  as  any 
other  of  her  majesty's  subjects.  In  common  with  mem- 
bers of  the  house  of  commons,  they  are  free  &om  arrest  at 
the  suit  of  a  subject.  In  all  other  respects  they  are  subject 
to  the  same  laws,  and  to  the  same  taxation,  as  commoners. 
As  the  English  peers  have  neyer,  like  the  old  noblesse  of 
Fnmce,  been  separated  from  the  people  by  odious  privileges, 
10  they  have  often  united  with  them  in  promoting  the  com- 
mon good.  Several  important  instances  of  their  leading 
ind  co-operating  with  the  people  for  the  acknowledgment 
or  recovery  of  general  rights,  have  been  given  in  the  first 
part  of  this  work ; — ^in  modem  days  we  know  that  a  large 
portion  of  the  nobility  are  supporters  of  popular  principles ; 
and  devote  their  talents  and  their  fortunes  to  the  improve- 
ment of  the  laws,  and  of  the  moral  and  social  condition  of 
the  people. 

It  may  be  some  drawback  from  their  hereditary  honours, 
that  peers  are  deprived  of  privileges  which  are  possessed  by 
the  commons.  They  have  no  voice,  in  their  legislative  ca- 
pacity, in  imposing  taxation,  or  in  dealing  with  the  revenue. 
They  can  only  refuse  to  agree  to  the  commons*  grants ;  but 
although  they  cannot  impose  taxation,  they  must  bear  their 
proportionate  part  of  its  burdens.  They  are  personally  pro- 
hibited by  a  resolution  of  the  house  of  commons  from  in  any 
manner  interfering  in  the  elections  of  the  members  of  the 
lower  house. 

When  a  pariiament  is  called,  every  lord,  spiritual  and 
temporal,  is  entitled  to  a  writ  of  summons.  This  writ  is- 
sues out  of  chancery,  and  is  under  the  great  seal.  It  is  in 
accordance  with  the  provision  of  Magna  Charta  that  the 
king  should  cause  the  bishops  and  great  barons  to  be  sum- 
moned, "  singly  by  his  letters,  forty  days  at  least  before  their 
meeting,  and  to  a  certain  place."  The  time,  by  a  recent 
statute,  has  been  reduced  to  not  less  than  thirty-five  days.* 
»  16  Vict.,  cap.  23. 
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The  peers,  at  the  commencement  of  every  parliament^  and 
before  taking  their  seats,  take  the  oath  prescribed  by  law.* 

The  house  of  lords  is  duly  constituted  for  business  if  only 
three  members  are  present. 

The  lord-chancellor  is,  ex  officio^  Speaker  of  the  house, 
and  has  precedence  there  over  all  temporal  peers,  except 
the  king's  sons,  nephews,  and  grandsons.  He  has  the  same 
privileges  and  precedence,  although  not  raised  to  the  peer- 
age; but  in  modem  days  the  lord-chancellor  is  always  a 
peer,  and  the  corresponding  office  of  lord  keeper  is  disused. 
He  has  not,  like  the  Speaker  of  the  house  of  commons,  au- 
thority over  the  members  of  the  house,  to  preserve  order 
in  debate ; — he  is  not  even  addressed  in  debate,  nor  does  he 
name  the  peer  who  is  to  speak.  But  he  is  not,  like  the 
commons*  Speaker,  excluded  from  the  debate ;  nor,  like  him, 
has  he  a  casting  vote ;  for  by  a  rule  of  the  house,  where 
the  number  of  votes  is  equal,  the  question  passes  in  the 
negative.  The  crown  may  by  commission  name  others  to 
preside  in  the  absence  of  the  chancellor ;  and  the  lords,  of 
their  own  authority,  if  no  Speaker  appointed  by  the  crown 
be  present,  may  choose  one  of  themselves  to  act  as  Speaker, 
which  they  often  do  in  hearing  appeals;  but  any  such  Speaker 
is  immediately  superseded  when  the  chancellor  enters  the 
house,2 

The  chief  officers  of  the  house  of  lords  are  the  Clerk  of 
the  Parliaments,  the  first  and  second  Clerk's  Assistant,  the 
Gentleman  and  Yeoman  TJsher  of  the  Black  Sod,  and  the 
Serjeant-at-Arms.  The  house  is  also  assisted  by  the  Judges 
of  the  three  courts  of  law,  the  Master  of  the  EoUs,  the  At- 
torney-General,  the  Solicitor-General,  and  the  King's  Ser- 
jeants, who  are  summoned  at  the  ttginning  of  each  parlia- 
ment, by  writs  under  the  great  seal,  to  be  "  personally  pre- 
sent in  parliament  with  us  and  others  of  our  council,  to 
treat  and  give  advice."     But  these  take  no  part  in  the  d©- 

*  See  the  Oath,  ante^  p.  444. 

»  Lords*  Joumalfi,  June  25,  1661.  Lord  Campbell's  Lives  of  th© 
Chancellors,  vol.  i. 
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liberaidons  of  the  house,  and  only  give  their  advice  when  it 
ia  specially  asked, — now  only  on  points  of  law.  The  house 
also  appoints  one  of  its  members  to  be  Chairman  of  Com- 
mittees ;  who  takes  the  chair  when  the  house  is  in  committee : 
he  also  manages  the  private  legislation  of  the  house. 

The  proceedings  of  the  house  are  regulated  by  rules  and 
orders,  made  and  at  any  time  alterable  by  its  own  sole  auffcho- 
rity,  called  the  Standing  Orders.  These  describe  and  regu- 
late its  ceremonial  and  business  proceedings ;  the  introduc- 
tion of  peers ;  their  proper  places  in  the  house ;  the  attend- 
ance of  peers ;  their  leave  of  absence ;  the  time  of  meeting  ; 
the  adjournments ;  the  order  of  debate  ;  the  forms  of  pro- 
cedure in  bills  or  acts ;  the  mode  of  conducting  conferences 
with  the  commons ;  the  questions  to  be  put ;  the  modes  of 
division,  and  other  formal  matters  connected  with  the  in- 
ternal management  and  regulation  of  the  house.  ^ 

The  house  of  lords  has  co-ordinate  power  with  the  house 
of  commons  in  the  business  of  legislation,  except  as  to  money 
bills,  which  cannot  be  originated  or  altered  there.  Its  inqui- 
sitorial power,  into  the  conduct  of  the  executive,  is  also  co- 
ordinate with  that  of  the  lower  house.  But  as  much  the  greater 
part  of  the  legislative  business  now  originates  in  the  house  of 
commons,  the  lords  are  principally  occupied  in  the  considera- 
tion of  measures  that  have  been  brought  to  the  first  stage  of 
maturity  in  the  house  of  commons ;  and  it  is  as  a  check  on 
the  proceedings  of  the  lower  house,  that  the  house  of  lords 
chiefly  exercises  its  functions.  There  the  ministerial  or 
other  measures  are  discussed,  and  presented  to  public  con- 
sideration, in  the  aspect  in  which  they  appear  to  the  aris- 
tocratic branch  of  Ibe  legislature,  in  which  are  always  found 
veteran  statesmen  and^wyers,  highly  qualified  by  educa- 
tion and  habits  for  debate,  and  for  enlightened  action ;  and 
tbeicr  such  measures,  if  they  are  not  approved,  are  fre- 
qu^itly  modified  by  alterations,  which  are  submitted  to  the 

^  These  will  be  found  fully  described  and  explained  in  Mr.  Erskine 
Mafa  practical  treatiae  on  the  Law,  Fiiyileges,  Proceedings,  and  Usage 
ofPariiament:  1855. 
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reconsideration  and  acceptance  of  the  commons.  It  is  no 
inconsiderable  excellence  of  the  constitution  that  the  lords 
maj,  in  dangerous  times,  and  under  adverse  circumstances, 
express  their  individual  and  collective  opinions,  without  fear 
of  their  operating  to  their  personal  loss  or  disadvantage 
through  the  disapproval  of  a  constituency. 

Independence  of  popular  election  may,  indeed,  operate  to 
produce  popular  defiance  ;  and  for  that  the  constitution  has 
given  a  remedy  in  the  unlimited  power  which  the  crown 
possesses  of  raising  its  adherents  into  the  house  of  lords,  and 
thus  swelling  the  number  of  its  supporters.  If  that  resource 
should  fail,  or  be  inexpedient, — or  if  the  contest  should  be 
with  the  commons,  that  house  could  exercise  its  power  of 
stopping  the  supplies ;  and  the  peers  are  too  much  inter- 
ested in  the  continuance  of  social  order  and  settled  govern- 
ment, to  resist  this  last  appeal.  It  seems  now,  however,  to 
be  conceded  by  the  house  of  lords,  as  a  settled  constitutional 
principle,  that  they  must  not  continue  an  obstinate  and  de- 
termined  resistance  to  measures  that  have  been  repeatedly 
passed  by  the  house  of  conunons  with  increasing  and  large 
majorities ;  and  especially  when  backed  by  a  preponderating 
expression  of  opinion  by  the  people.* 

*  This  statement  seems  warranted  by  speeches  in  the  house  of  lords 
on  the  Oaths  Bill,  passed  by  the  house  of  commons,  and  sent  to  the  house 
of  lords  in  the  session  of  1858.  Eabl  Gbst,  on  the  22nd  of  April, 
1858,  after  remarl^ing  on  the  perseveranoe  of  the  house  of  commons  in 
TPftintAining  the  principle, — ^not  by  one  house  of  conmions,  but  by  se* 
veral  under  different  administrations,  and  therefore  ratified  by  the  na- 
tion at  large,  spoke  as  follows  : — "  We  have  immistakable  evidence  that 
on  this  subject  the  mind  of  the  nation  is  made  up ;  and  being  so  made 
up,  let  me  remind  your  lordships  what  is  the  proper  duty  of  this  hooae. 
Ever  since  our  constitution  has  been  seltM  in  its  present  state,  thero 
has  been  a  general  concurrence  of  opinion  amongst  statesmen  and  poli- 
tioal  writers,  that  this  house  ought  not  to  oppose  an  obstinate  resistance 
to  the  declared  will  of  the  countiy.  The  attempt  to  do  so  can  never  in 
the  end  succeed,  or  conduce  to  the  dignity  or  authority  of  your  lard* 
ships'  house."  With  reference  to  the  Earl  of  Derby,  the  premier,  oou- 
tinuing  his  opposition  to  the  bill.  Earl  Grey  observed,  "  I  will  reooitn- 
mend  him  to  pause  and  consider  what  was  the^  conduct  of  a  diatin- 
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The  peers  have  the  privilege,  on  all  occasions  except  when 
the  house  is  in  committee,  of  voting  by  proxy,  giving  their 
proxies  to  other  peers.  And  if  they  disapprove  of  any  mea- 
sure that  has  passed  through  their  house,  they  may  enter 
on  the  journals  a  protest  to  record  the  reasons  of  their  dis- 
approval. Neither  of  these  privileges  is  possessed  by  the 
commons. 

The  house  of  lords  has  long  ceased  to  exercise  original 
jurisdiction  over  civil  cases,  according  to  its  original  con- 

goisbed  man  who  fonnerly  held  the  situation  he  now  holds,  with  refer- 
ence to  a  similar  question.  In  1828  the  repeal  of  the  Test  Act  was  car- 
ried by  a  comparativelj  small  majority  in  the  house  of  commons.  That 
measure  was  notoriously  opposed  to  the  opinion  of  the  Duke  of  Wel- 
lington—then at  the  head  of  the  government — and  as  notoriously  con- 
tnuy  to  the  opinion  of  a  very  large  majority  of  this  house.  But  the 
Duke  of  Wellington,  without  professing  to  have  changed  his  convictions 
OQ  the  subject  in  dispute,  taking  a  statesman's  view  of  the  consequences 
that  would  ensue  firom  asking  this  house  to  place  itself  in  opposition  to 
the  measure,  which  had  been  passed  by  the  representative  branch  of  the 
legislature,  advised  your  lordships  to  agree  to  it ;  and  his  counsel  was 
•dopted.  I  believe  that  among  men  of  judgment  and  experience  there 
never  has  been  any  difference  of  opinion  as  to  the  Duke  of  Wellington 
baring  on  that  occasion  taken  a  correct  view  of  his  duty.'*  (Hansard's 
PariiamentAry  Debates,  8rd  ser.,  voL  ii.,  sees.  1857-8,  p.  1480.) 

LoBD  Lyndhubst,  on  the  second  reading  of  the  same  bill,  on  the 
27th  of  April,  1858,  after  calling  attention  to  the  speech  of  Earl  Grey, 
spoke  as  follows  : — "  Our  legislature  is  a  species  of  progressive  machine  : 
it  consists  of  three  independent  powers ;  and  if  either  power  adhero 
rigidly  to  its  own  opinion,  the  machinery  of  legislature  would,  on  many 
oocasions,  come  to  a  standstill ;  it  is  by  mutual  forbearance  and  oonces- 
fion  that  the  machine  practically  works  out  the  great  objects  of  the  con- 
stitution. ...  It  is  part  of  our  duty  to  originate  legblation ;  but  it  is 
also  a  most  important  part  of  our  duty  to  check  the  inconsiderate,  rash, 
basty,  and  undigested  legislation  of  the  other  house ; — to  give  time  for 
consideration ;  and  for  consulting  or  perhaps  modifying  the  opinions  of 
the  constituencies  ;  but  I  never  understood,  nor  could  such  a  principle 
be  acted  upon,  that  we  were  to  make  a  firm,  determined,  persevering 
stand  against  tiie  opinion  of  the  other  house  of  parliament,  when  that 
opinion  is  backed  by  the  opinion  of  the  people ;  and,  least  of  all,  on  ques- 
tions affecting,  in  a  certain  degree,  the  constitution  of  tliat  house,  and 
popular  rights.  If  we  do  make  such  a  stand,  we  ought  to  take  care 
that  we  stand  on  a  rock."  (Idem,  p.  1768.) 
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Btitution ;  and  its  judicature  is  now  confined  to  trials  of 
persons  impeached  by  the  house  of  commons  ;  to  trials  of 
peers;  and  to  appeals  from  the  superior  courts  of  law  and 
equity  in  England  and  Ireland,  and  from  the  Court  of  Session 
in  Scotland.  Appeals  from  the  courts  of  law  are  brought  be- 
fore the  lords,  by  writs  of  error  from  the  court  of  exche- 
quer-chamber ;  and  under  petitions  of  appeal  from  the  de- 
crees of  the  court  of  chancery.  The  lord-chancellor,  or  his 
deputy  for  the  time  being,  is  the  presiding  judge.  The 
house  confirms  or  reverses  the  judgments  and  decrees  of  the 
courts  appealed  from,  and  may  order  payment  of  costs  of 
the  appeiU.  The  peers  decide  on  claims  of  peerage  and  of- 
fices of  honour,  under  references  from  the  crown  ;  and  they 
decide  on  controverted  elections  of  the  representative  peers 
of  Scotland  and  Ireland. 

An  impeachment  before  the  lords  by  the  commons  in  par- 
liament is  founded  on  articles  charging  the  offence,  passed 
by  the  commons,  and  afterwards  tried  by  the  lords.  The 
earliest  instance  recorded  of  impeachment  by  the  commons, 
at  the  bar  of  the  house  of  lords,  was  in  the  reign  of  Ed- 
ward m.^  The  last  is  the  case  of  Lord  Melville,  in  1806. 
An  impeachment  can  only  be  for  high  crimes  and  misde- 
meanours, such  as  the  ordinary  magistrate  either  dares  not 
or  cannot  punish.  The  constitutional  principle  is,  that  the 
representatives  of  the  people,  as  the  parties  injured,  can- 
not properly /i^^ ;  and  the  ordinary  tribunals  would  be 
swayed  by  the  influence  and  passions  of  the  accused.  The 
peers,  as  an  assembly  presumed  to  have  neither  the  inter- 
ests nor  the  passions  of  popular  assemblies,  are  therefore  the 
judges.  The  lord-chancellor  presides,  and  the  charges  are 
supported  by  members  of  the  commons,  selected  by  the 
house ;  but  all  the  members  of  the  house  may  be  present  at 
the  trial.  An  impeachment  is  not  abated  by  a  dissolution 
of  the  parliament,  but  is  resumed  at  the  stage  it  was  sus- 
pended, when  a  new  parliament  assembles.  Nor  can  the  king 
get  rid  of  it,  by  a  pardon  to  the  accused,  for  we  have  seen 
*  See  ante,  p.  97. 
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that  no  pardon  under  the  great  seal  shall  be  pleadable  to  an 
impeachment  by  the  commons  in  parliament.' 

After  verdict  and  conviction  by  the  lords, — which  is  given 
upon  their  honour,  and  not  on  oath,— judgment  is  not  passed, 
unless  demanded  by  the  commons,  who  may  be  satisfied  with 
the  conviction,  without  calling  for  sentence. 

Trials  of  peers  for  treason  or  felony  are  held  before  the 
house  of  lords,  if  parliament  is  sitting ;  if  not,  before  selected 
peers.  In  either  case  the  presidency  of  the  lord-chancellor 
is  suspended  ;  and  a  lord  high  steward  is  appointed  by  the 
crown,  specially  to  hold  the  trial ;  that  ancient  office  having 
bng  ceased  to  be  permanently  filled  up.  The  appointment 
of  a  lord  high  steward  in  these  trials,  arose  from  the  lord- 
chaueellor,  in  early  times,  being  generally  an  ecclesiastic, 
who  could  not  meddle  in  meters  of  life  and  death.  Since 
the  chancellor  has  been  a  layman,  he  has  generally  been  nomi- 
nated lord  high  steward.  As  in  an  impeachment,  the  lords 
of  parliament  are  not  swoni,  but  give  their  verdicts  upon 
their  honour,  each  being  called  to  give  it  separately,  begin- 
ning with  the  lowest  in  rank.^ 

The  house  of  lords  is  the  institution  by  which  the  aristo- 
cratic portion  of  the  people  is  admitted  to  a  share  in  the 
supreme  power  of  the  state,  in  accordance  with  the  theorj^ 
on  which  the  constitution  is  founded, — the  union  of  the 
monarchic,  aristocratic,  and  democratic  forms  of  govern- 
ment.*   The  history  we  have  sketched,  has  shown  that  the 
hoase  of  lords  has  generally  followed  the  course  of  policy 
and  action  prescribed  by  the  house  of  commons, — seldom 
persisting  long  in  opposition,  even  when  their  own  order  and 
authority  were  affected  by  the  changes  proposed.   Although 
containing  a  majority  of  men  of  eminent  descent,  and  of 

>  12  &  13  William  III.,  cap.  2,  ante,  p.  434.  But  after  conTiction  the 
kin^  may  pardon.  "The  law  hath  put  rules  and  limits  to  the  justice 
of  the  king,  but  not  unto  his  mercy :  that  is  transcendent,  and  without 
any  limits  of  the  law."  (Coke's  Beports,  vol.  vi.  p.  329.) 

s  Lord  Campbell's  Lives  of  the  Chancellors,  vol.  i.  p.  17. 

<  See  anU^  p.  4. 

X 


458  ESSENTIAL  TO   THE   BEPBBSElTrATITE  SYSTEM.     [GH.IL 

great  wealth  and  social  importance,  its  atmosphere  is  not 
unfavourable  to  the  existence  of  popular  principles  and 
feelings.  It  is  far  also  from  being  a  stagnant  instituticm ; 
for  it  is  continually  receiving  accessions  of  men  raised  to 
the  peerage  from  the  middle,  and  sometimes  the  low^ 
classes,  who  have  attained  distinction  in  the  army  ajid  navj, 
in  the  law,  in  commerce,  or  in  statesmanship  in  the  house 
of  commons.  In  the  United  States  constitution,  the  senate 
is  analogous  to  it,  as  a  legislative  chamber  of  an  aristocraiac 
nature — not  permanent,  as  the  house  of  lords,  but  elective, — 
yet  on  a  principle  of  election  less  popular  than  the  house 
of  representatives.'  So  wherever  representative  govemment 
has  been  formed,  a  chamber  as  far  as  practicable  of  a  more 
aristocratic  character  than  the  co-ordinate  house  of  repre- 
sentatives has  been  established ;  but  the  house  of  lords  is  the 
branch  of  our  constitutional  system  which  other  coun^es 
have  found  the  most  difficult  to  imitate.^ 

*  The  senate  of  the  United  States  is  composed  of  two  senators  from 
eaeh  state,  chosen  by  the  legislature  thereof  for  six  years.  Ko  person  casi 
be  a  senator  who  has  not  attained  thirty  years  of  age,  and  been  nine 
years  a  citizen  of  the  United  States,  and  who  iwas  not,  when  elected,  ao 
inhabitant  of  that  state  for  which  he  was  chosen.  The  yice-president  of 
the  United  States  is  president  of  the  senate.  The  senate  (like  the  hoase 
of  lords)  has  the  sole  power  to  try  impeachments.  When  sitting  fijr 
that  purpose,  they  are  on  oath  or  affirmation,  and  no  person  can  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  present. 
(Constitution,  art.  18,  chap.  3.) 

s  "  The  principle  of  the  representative  system  is  the  destroction  of 
all  absolute  power.  The  division  of  jthe  legislative  power  into  two 
chambers  is  necessary  to  ensure  that  the  central  power  shaU  not  nsorp 
unlimited  authority.  The  executive  power  and  one  chamber  havenerer 
co-existed  long.  One  of  these  powers  has  speedily  succumbed.  The 
division  of  the  central  power,  or  of  the  actual  sovereignty,  between  the 
executive  power  and  two  legislative  assembUes  is,  therefore,  strictlj 
derived  from  the  fundamental  principle  of  the  representative  system." 
(History  of  the  Origin  of  Representative  Govemment  in  Europe,  by 
M.  Guizot :  Bohn's  edition,  p.  445  et  passim.) 
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CHAPTER  m. 

THE  REPRESENTATIVES  OF  THE   PEOPLE,  AND  THE 
HOUSE  OF  COMMONS. 

House  of  CommonB. — ^Third  Estate. — How  OompoBed. — Members  for 
Scotland ;  for  Ireland. — Common  Right  of  Eligibility. — Roman  Catho- 
lics and  Jews  admitted. — Disqualifications. — Office  under  the  Crown, 
and  Vacation  of  Seats. — Secretaries  of  State. — Property  QualLQ- 
cations  abolished. — Writs  for  Cities  and  Boroughs. — Time  of  Elec- 
tion.— ^Vacancies,  how  SuppUed. — Candidates  for  the  House  of  Com- 
mons.— Bribery  and  Corrupt  Practices. — Treating. — Undue  Influence. 
— Cockades.— Election  Auditor.— Candidates'  Personal  Expenses. 
— Auditor*B  Account. — Punishment  for  Bribery. — Travelling  Ex- 
penses of  Voters. — Election  of  the  Speaker. — Confirmation  by  the 
Crown. — Members  Sworn. — Speaker's  Rank  and  Emoluments. — 
Deputy  Speaker. — House,  how  Constituted. — Call  of  the  House. — 
Officers  of  the  House. — Chairman  of  Committee. — Standing  Orders. — 
[Election  Committees. — Tribunal  for  Discovery  of  Corrupt  Practices. 
— Power  of  Impeachment. — Access  to  the  Crown. — Power  to  take 
[Evidence  on  Oath. — Duties  of  the  Members. 

The  House  of  Commons  is  composed  of  representatives  of 
the  third  estate  of  the  realm ;  that  is,  of  the  whole  of  the 
people  of  the  United  Kingdom,  except  the  spiritual  and  tem- 
poral lords  of  parliament.^  It  will  be  the  purpose  of  tliis 
Chapter  to  explain  the  manner  in  which  the  house  of  com- 
mons is  constituted, — to  describe  the  eligibility  of  the 
members, — their  duties  and  obligations  both  as  candidates 

1  **  The  lower  house  of  parliament  is  noty  in  proper  language,  an  estate 
of  the  realm,  but  rather  the  image  and  representative  of  the  commons 
o£  England,  who,  being  the  third  estate,  with  the  nobility  and  clergy 
xxukke  up  and  constitute  the  people  of  this  kingdom,  and  liege  subjects 
cp€  the  crown."  (Hallam's  Constitutional  History,  vol.  ii.  p.  237.) 
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for  election,  and  as  members, — the  laws  made  and  the  pecu- 
liar functions  and  duties  of  the  house  for  preserving  purity 
of  elections, — preparatory  to  the  consideration  of  the  separate 
and  combined  action  of  the  two  houses  as  the  parliament; 
but  reserving  for  another  Chapter  the  mode  of  electing  the 
house  of  commons,  and  the  rights  and  duties  of  the  electors. 
The  house  of  commons  consists  of  such  persons,  being 
laymen,  as  have  been  elected  by  such  of  the  people  as  have 
the  elective  franchise,  to  be  the  representatives  of  the  se- 
veral counties  of  England,  Scotland,  and  Ireland, — of  various 
cities,  boroughs,  and  the  Cinque  Ports,  within  the  counties, 
— and  of  the  universities  of  Oxford  and  Cambridge  in  Eng- 
land, and  of  Trinity  College,  Dublin,  in  Ireland.  It  com- 
prises 654  members,  distributed  as  follows : — 

England. — County  Members 143 

Isle  of  Wight 1 

Oxford  University 2 

Cambridge  University 2 

Cities,  Boroughs,  and  Cinque  Ports     .     .    319 
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Wales, — County  Members 15 

Boroughs 14 

—  29 

Scotland, — County  Members 30 

Cities  and  Boroughs 23 

—  53 
Ireland. — County  Members 64 

Dublin  University 2 

Cities  and  Boroughs 39 

—105 

Total  654 

The  members  for  Scotland  sit  by  virtue  of  the  Act  of  Union 

of  England  and  Scotland,^  which  declared  that  the  succession 

to  the  monarchy  of  Great  Britain  should  be  the  same  as  to 

that  of  England ;  that  the  United  E^ingdom  should  be  repre- 

'  5  Axme,  cap.  8. 
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aented  by  one  parliament, — that  there  should  be  a  communi- 
cation of  all  rights  and  privileges,  customs  and  laws,  between 
the  subjects  of  the  two  kingdoms  (except  municipal  laws,  and 
except  where  it  was  otherwise  agreed,  or  unless  altered  by 
parliament) ;  and  that  sixteen  peers  of  Scotland  should  be 
chosen  from  the  general  body  of  Scotch  peers  to  represent 
that  peerage  in  parliament ;  and  forty-five  members  to  sit 
in  the  house  of  commons, — ^thirty  for  counties,  and  fifteen 
for  boroughs ; — to  which  a  statute  passed  in  the  following 
jear  added,  that  there  should  be  only  one  privy  council 
in  Great  Britain.^  The  Act  of  Union  also  provided  that  no 
person  should  elect,  or  be  elected  one  of  the  forty-five  mem- 
bers, but  who  would  have  been  capable  of  electing,  or  of 
being  elected  a  representative  of  a  shire  or  borough  to  the 
parliament  of  Scotland. 

The  members  for  Ireland  sit  by  virtue  of  the  Act  of 
Union  of  Great  Britain  and  Ireland ;'  which  declared  that 
from  the  1st  of  June,  1801,  they  should  be  united  in  one 
kingdom,  for  which  there  should  be  one  and  the  same  par- 
liament,— that  four  spiritual  lords,  and  twenty-eight  lords 
temporal,  should  sit  and  vote  in  the  house  of  lords,  and  one 
hundred  commoners — two  for  each  county,  two  for  the 
city  of  Dublin,  two  for  the  city  of  Cork,  and  one  for  each 
of  the  thirty- one  most  considerable  cities  and  boroughs — 
should  sit  and  vote  in  the  house  of  commons.  It  was  declared 
that  the  qualifications  of  the  members  should  be  the  same 
as  those  required  by  law  in  England. 

All  male  natural-bom  subjects  of  the  United  Kingdom 
of  full  age,  possess  a  common  right  of  eligibility  to  become 
members  of  the  house  of  commons.  But  the  right  ceases 
on  elevation  to  the  peerage,  or  by  entering  into  holy  orders. 
The  peers  of  Ireland  who  have  not  been  elected  represen- 
tative peers  in  the  house  of  lords  may  sit  in  the  house  of 
commons.  The  prohibited  clergy  comprise  persons  in  holy 
orders  of  the  Church  of  Engla^d ;  priests,  deacons,  or  mi- 
nisters of  the  Kirk  of  Scotland ;  and  persons  in  holy  orders 
1 6  Anne,  cap.  6.  '  39  &  40  Geo.  III.,  cap.  67. 
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of  the  Church  of  Some.     But  the  prohibition  does  not  ex- 
tend to  dissenting  or  nonconformist  ministers. 

The  common  right  was  also  taken  away  from  Boman 
Catholics,  as  we  have  seen,  in  the  reign  of  Chailes  IL ;' 
but  it  was  restored  by  act  of  pariiament  in  1829,'  which 
enacted  that  it  should  be  lawful  for  any  person  profeffiing 
the  Boman  Catholic  religion,  being  a  peer,  or  who  should 
be  returned  as  a  member  of  the  house  of  commons,  to  sit 
and  vote  in  either  house,  respectively,  upon  taJdng  and  sub- 
scribing the  oath  given  in  the  act,  instead  of  the  oaths  of 
allegiance,  supremacy,  and  abjuration.' 

Jews  were  not  recognized  as  admissible  to  seats  in  either 
house  of  parliament,  but  there  was  no  law  expressly  ex- 
cluding them.  They  were,  when  returned,  practically  ex- 
cluded by  being  unable  to  adopt  the  sanction  to  the  ottHh 
of  abjuration,  until  lately  required  to  be  taken  on  admission 
into  parliament.  An  act  of  1858  put  it  into  the  power  of 
either  house  to  admit  Jews.^  It  enacted  that  where  it 
should  appear  to  either  house  of  parliament  that  a  person 
professing  the  Jewish  religion,  otherwise  entitled  to  sit  and 
vote  in  such  house,  was  prevented  from  sitting  and  voting 
by  his  conscientious  objection  to  take  the  oath  in  the  form 
required,  such  house  might  resolve  that  thenceforth,  any  sudi 
person,  in  taking  the  oath,  might  omit  the  words  *'  and  I 
make  this  declaration  upon  the  true  faith  of  a  Christian  ;"* 
and  BO  long  as  such  resolution  should  continue  in  force,  tite 
oath,  when  taken  by  a  Jew,  to  entitle  him  to  sit  and  vote  in 
that  house  of  parliament,  might  be  modified  accordingly.  The 
house  of  commons,  immediately  after  the  passing  of  the  act, 
passed  such  a  resolution,  by  virtue  of  which  Baron  Both* 
schild  took  the  oath  and  his  seat  as  one  of  the  members  for 
the  city  of  London.    It  was  decided  by  the  Sp^iker,  in  the 

>^»<«,p.409. 

no  Geo.  iy.,cap.7:  An  Act  for  the  Belief  of  hn  Mfjes^tBomm 
Catholic  subjecte. 

'  See  the  BomAn  Catholic  Oath,  ante,  p.  444. 
-   21  ft  22  Vict.,  cap.  49. 
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first  session  of  1859,  that  the  resolution  only  continued  in 
force  during  the  session  in  which  it  was  passed. 

The  general  right  to  sit  in  parliament  is  suspended  in 
those  persons  who  have  accepted  offices,  the  duties  of  which 
are  considered  to  be  incompatible  with  the  representative 
character,  or  which  place  the  holders  of  them  under  the  in- 
fluence of  the  crown ;  and  it  is  totally  lost  by  conviction  of 
treason  or  felony.  Among  the  former  class  are  the  English, 
Scotch,  and  Irish  judges  (with  the  exception  of  the  master 
of  the  rolls  in  England),  the  sheriffs  of  counties  and  the 
returning  officers  of  cities  and  boroughs,  for  the  places  for 
which  they  are  returning  officers. 

Public  servants  under  the  crown  are  disqualified  by  a 
series  of  statutes  passed  since  the  Eevolution.^  The  Act  of 
Settlement^  enacted  "  that  no  person  who  has  an  office  or 
place  of  profit  under  the  king,  or  receives  a  pension  &om 
the  crown,  should  be  yapable  of  serving  as  a  member  of  the 
house  of  commons-'y/The  effect  of  this  law  was  to  exclude 
from  the  house  of  commons  not  only  ordinary  placemen  and 
pensioners,  but  also  the  ministers  of  the  crown  and  all  mem- 
bers of  the  government.  But  before  it  came  into  operation, 
— ^which  it  was  not  to  do  until  a  descendant  of  the  Princess 
Sophia  of  Hanover  came  to  the  throne, — that  effect  of  the 
law  seems  to  have  been  discerned ;  and  the  enactment  was 
repealed  by  an  act  of  Queen  Anne,  called  the  Act  of  Secu- 
rity f  which,  instead  of  it,  introduced  two  new  provisions, 
that  still  remain. 

'*  1.  That  no  person  having,  in  his  own  name,  or  in  the 
name  of  any  person  in  trust  for  him,  or  for  his  benefit,  any 
office,  or  place  of  profit  whatsoever  under  the  crown,  created 
or  erected,  or  to  be  created  or  erected  since  October  26th, 
1706, — ^nor  any  person  having  any  pension  from  the  crown 
during  pleasure,— or  for  any  term  or  number  of  years,* — 

^  Mr.  May  states  that  the  disquali^cations  are  to  be  ooUeoted  from  116 
statutes.    See  Parliamentary  Practice,  p.  834. 

s  12  &18  Wm.  1X1.,  cap.  2.  »  6  Ami^  cap.  7. 

^  Added  by  1  Geo.  I.,  stat.  2,  cap.  66. 
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shall  be  capable  of  being  elected,  or  of  sitting  and  voting  as 
a  member  of  the  house  of  commons.^ 

"  2.  That  if  any  member  of  the  house  of  commons  accept 
any  office  of  profit  from  the  crown  (excepting  an  officer  in 
the  army  or  navy  receiving  a  new  or  other  commission)  his 
election  shall  be  void,  and  a  new  writ  shall  issue ;  but  such 
person  shall  be  capable  of  being  again  elected."- 

The  first  is  a  general  exclusion  of  all  persons  within  the 
category.  But  a  modification  of  the  statute  of  Anne  was 
made  in  the  session  of  1859,  by  an  act  which,  reciting  that 
doubts  had  arisen  whether  pensions  granted  as  the  reward  of 
diplomatic  service  on  the  conditions  of  an  act — 2  &  3  Wm. 
IV.,  cap.  116 — came  within  the  provisions  of  that  statute,  as 
a  pension  during  pleasure,  enacted  that  pensions  granted  for 
diplomatic  services  according  to  the  provisions  of  the  statute 
of  William,  should  not  disqualify  the  holder  from  sitting  or 
voting  as  a  member  of  the  house  of  commons.*  In  the  se- 
cond of  these  cases,  the  member  vacating  his  seat  for  office 
may  be  re-elected ;  and  it  is  in  compliance  with  that  act  that 
members  accepting  office  under  the  crown,  when  ministerial 
changes  occur,  are  obliged  to  submit  themselves  to  re-elec- 
tion by  their  constituents. 

Various  statutes  exclude  persons  employed  in  the  collec- 
tion and  management  of  the  customs,  excise,  the  post-office, 
stamps,  and  in  all  branches  of  the  revenue  ;  and  as  well  the 
subordinate  collectors  and  clerks  as  the  commissioners  and 
comptrollers.^  A  statute  of  George  II.  declared  that  com- 
missioners and  deputies  and  clerks  in  the  office  of  the  lord 
high  treasurer,  or  of  the  commissioners  of  the  treasiuy,  or 
of  the  auditor  or  receipt  of  the  exchequer,  or  of  the  chan- 
cellor of  the  exchequer,  or  of  the  lord  high  admiral,  or  com- 
missioners of  the  admiralty,  or  of  the  paymasters  of  the 
the  army  and  navy,  or  of  the  principal  secretaries  of  state, 
or  of  the  commissioners  of  any  of  the  branches  of  the  re- 

»  6  Anne,  cap.  7, 8.  25.  '  /rfem,  ss.  26-28. 

5  22  &  23  Vict.  cap.  5. 

^  11  &  12  Wm.  III.,  cap.  2.     12  &  13  Wm.  HI.,  cap.  10. 
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renue,  or  of  the  commissioners  of  appeals,  are  incapable  of 
sitting  and  voting  in  the  house  of  commoDS.^ 

Bat  the  same  act  preserved  the  right  to  sit  in  the  house, 
of  the  treasurer  or  comptroller  of  the  navy,  the  secretaries 
of  the  treasury,  the  secretary  to  the  chancellor  of  the  ex- 
chequer, the  secretaries  of  the  admiralty,  the  under  secretary 
to  any  of  the  principal  secretaries  of  state,  or  of  the  deputy 
paymaster  of  the  army.  It  also  declared  that  it  did  not  ex- 
clude person  having  or  holding  any  oflBce  or  employment  for 
life,  or  for  so  long  as  he  should  behave  himself  well  in  office. 

These  statutes  distinguish  between  the  ministers  ap- 
pointed by  the  crown,  and  the  secretaries  of  the  offices  of 
government  to  w^ich  the  ministers  are  appointed.  The 
former,  after  acceptance  of  office,  must  be  re-elected,  whilst 
the  latter  may  sit  without  re-election ;  not  only  because 
they  are  excepted  by  the  statute,  but  also  because  they  are 
not  directly  appointed  by  the  crown.^  But  all  the  subor- 
dinate government  functionaries  besides  these  are  excluded  ; 
and  thus  the  several  offices  of  government,  to  which  the 
ministers  are  appointed  as  chiefs,  are  maintained  in  con- 
stant order  by  functionaries  holding  permanent  office, — not 
dependent  on  the  changes  of  cabinets,  or  the  continuance  of 
parliament, — but  engaged  in  carrying  on  the  ordinary  affiiirs 
of  the  government  without  interruption ;  and  always  pre- 
pared to  assist  in  the  transfer  of  the  office  from  one  minister 
to  another. 

Contractors  for  the  public  service  are  also  excluded  from 
the  house  of  commons.  Any  member  of  parliament  accept- 
ing a  government  contract,  renders  his  seat  void,  and  be- 
comes liable  to  a  penalty  of  £500  for  every  day  he  sits  in 
the  house.' 

An  act  was  passed  in  1855,  which  enacted  that  any  three 
of  her  majesty's  principal  secretaries  of  state  for  the  time 
being,  and  any  three  of  the  under  secretaries,  may  sit  and 
vote  as  members  of  the  house  of  commons ;  but  not  more 

^  16  Geo.  II.,  cap.  22.  '  15  Geo.  H.,  cap.  22,  8.  3. 

*  May's  Pari.  Prac.,  p.  457. 
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than  three  of  each  at  the  same  time.^  The  number  ^t 
since  been  increased  to  four  principal  secretaries  and  four 
under  secretaries,  by  the  "  Act  for  the  better  Goremmeiit  of 
India." '  Thus  one,  at  least,  of  the  fire  principal  Secretaries 
of  State  must  be  a  member  of  the  House  of  LordB, 

The  same  act  prorides  that  no  member  of  council,  ap- 
pointed or  elected  under  that  act,  shall  be  capable  of  sitting 
or  voting  in  parliament.' 

A  member  found  and  declared  bankrupt  is  for  twelre 
months  incapable  of  sitting  and  voting,  unless  the  fiat  be 
superseded  or  the  creditors  be  paid  or  satisfied  to  the  fiill 
amount  of  their  debts.  If  that  has  not  been  efiected  at  Ae 
expiration  of  twelve  months,  the  seat  is  void,  and  a  nev 
election  must  take  place.  The  member  may,  however,  re- 
tire at  any  time,  by  accepting  the  Chiltem  Hundreds.'* 

The  general  right  of  sitting  in  parliament  was,  until  latdj, 
further  restrained  by  the  necessity  for  possessing  a  landed 
or  pecuniary  qualification;  and  although,  by  a  recent  act, 
no  such  qualification  is  now  required,  it  is  desirable  to 
reriew  the  ancient  law.  By  an  old  statute  all  knights  of 
shires  were  required  to  be  actual  knights,  "  or  such  notal^ 
esquires  and  gentlemen  as  had  estates  sufficient  to  be 
knights"  (which  we  have  seen  to  be  estates  of  the  value  ei 
£20  a  year  of  the  ancient  money),  and  by  no  means  of  the 
degree  of  yeomen.  A  statute  of  Queen  Anne^  made  tiie 
qualification  definite  (but  still  retained  a  landed  qualifica- 
tion), by  requiring  every  knight  of  a  shire,  in  England  or 
Wales,  to  have  a  clear  e^te  in  land,  freehold  or  copylK>ld, 
to  the  value  of  £600  per  annum,  and  every  citizen  and  bur- 
gess to  the  value  of  £300  per  annum.  But  there  was  an 
exception  in  favour  of  the  eldest  sons  of  peers,  and  of  persom 
qualified  to  be  knights  of  the  shire,  and  of  members  for  ihe 
universities  of  Oxford  and  Cambridge,  for  whom  no  landed 
qualification  was  required. 

1  22  G«o.  m.,  cap.  45.    41  Qeo.  III.,  cap.  52,  m  to  IreiaDd. 

>  ISYiot^cap.  10;  21  &  22 Vict., cap.  106, t.  4.  *  Idsm^^VL 

*  52  Geo.  in.,  cap.  144.  <  9  Anna,  cap.  5. 
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The  Sootch  members  were  exempt  from  the  law  which 
imposed  a  landed  or  pecuniary  qualification ;  for  there  (as 
we  have  before  stated)  eligibility  and  the  right  to  elect  were 
identical.  The  low  qualification — ^identical  with  the  elec- 
tor's qualification — was  not  disturbed  by  the  statute  of  Anne, 
nor  was  it  affected  by  later  statutes ;  so  that,  in  effect,  the 
Scotch  members  remained  free  from  the  law  which  imposed 
qtialiflcations  on  the  English  and  on  the  Irish  members. 

The  Act  of  Union  with  Scotland  preyented  the  eldest  sons 
of  Scotch  peers  from  being  elected  amongst  the  forty-fiye  re- 
presentatives, because  they  were,  by  the  old  law  of  Scotland, 
incapable  of  sitting  in  the  Scotch  parliament ;  but  the  Scotch 
Beform  Act  of  1882  removed  that  incapacity,  and  they  were 
declared  entitled  to  be  registered,  and  to  vote  for,  and  also 
to  serve  as  members  for  any  county  or  borough  in  Scotland. 
Even  the  low  qualification  retained  by  the  Act  of  Union, 
wds  removed  by  a  declaration  that  no  member  for  any  county 
in  Scotland,  should  be  required  to  be  qualified  as  an  elector 
within  the  county.^ 

The  Act  of  Union  with  Ireland  provided  that  the  qualifi- 
cations in  respect  of  property  of  the  members  elected  on  the 
port  of  Ireland,  should  be  respectively  the  same  as  the  quali- 
fications in  England ;  and,  therefore,  they  became  subject  to 
the  statute  of  Anne. 

The  English  and  Irish  qualifications  were  modified  by  a 
Btatute  of  Queen  Victoria,*  which,  without  altering  the  amount 
of  qualification  from  £600  a  year  for  a  county,  and  £300  a 
year  for  a  borough,  repealed  the  restriction  of  such  property 
to  freehold  and  copyhold  lands,  and  allowed  the  qualification 
to  be  in  lands,  held  for  life  or  years,  or  in  personal  property, 
— the  possession  of  which,  and  the  declaration  of  the  par- 
ticulars thereof  to  the  house,  were  enforced  by  enactments 
of  great  stringency.  But  by  an  act  of  1858  the  whole  sys- 
tem of  property  qualification  was  abolished :  and  so  much  of 
the  statute  of  Anne  and  other  statutes,  as  relates  to  the 
qualification  of  members,  was  repealed.^ 

>  2&8Wm.iy.,cap.65.  >  1  &  2 Yiot., cap. 48. 

>  21&22yiot.,cap.26. 
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The  commons  are  elected  by  yirtue  of  writs  issued  by  the 
olerk  of  the  crown  in  chancery,  on  the  authority  of  the  war- 
rant of  the  lord-chancellor.  According  to  the  ancient  prac- 
tice, the  writs  were  addressed  to  the  sheriffs  of  the  counties, 
who  conducted  in  their  own  persons,  or  by  their  deputies,  the 
proceedings  for  the  election  of  the  members  for  the  coun- 
ties ;  and  issued  their  precepts  to  the  returning  officers  of 
the  cities  and  boroughs  to  cause  elections  to  be  made  th^«, 
and  to  return  the  precept  with  the  names  of  the  partiea 
elected  to  the  sheriff.^  But  by  a  recent  act,  the  ancient 
practice  has  been  altered  with  regard  to  city  and  borough 
elections ;  the  writ  is  now  directed  to  the  returning  officers 
of  cities  and  boroughs,  and  of  the  universities  of  Oxford  and 
Cambridge,  without  the  intervention  of  the  sheriff. 

By  the  same  act  the  time  for  proceeding  to  election  in 
England  and  Wales  has  been  altered.  The  election  must 
now  take  place,  in  counties,  not  later  than  the  twelfth,  nor 
sooner  than  the  sixth,  day  after  the  sheriff's  proclamation ; 
and  in  cities  and  boroughs  the  returning  officer  must  pro- 
ceed to  election  within  six  days  after  the  receipt  of  the  writ, 
giving  three  clear  days*  notice,  at  least,  of  the  day  of  election, 
exclusive  of  the  day  of  proclamation  and  of  the  day  of  elec- 
tion. The  polling  at  the  universities  shall  not  continue  jdok 
than  five  days, — Sunday,  Christmas-day,  Grood  Friday,  and 
Ascension-day  being  excluded.* 

A^acancies  which  occur  in  seats  in  the  house  of  commons 
after  a  new  parliament  has  assembled  are  supplied  by  writs 
issued  on  the  authority  of  the  Speaker,  given  by  his  wamnt 
to  tlie  clerk  of  the  crown  in  chancery ;  and  when  the  house 
is  sitting,  by  its  order,  obtained  on  a  motion  for  a  new  writ. 
Vacancies  which  occur  during  the  recess  of  parliaments  by 
death,  or  elevation  to  the  peerage,  are  supplied  without  wait- 
ing for  the  meeting  of  the  house,  by  the  authority  of  an  act 
which  provides  that  on  the  receipt  of  a  certificate,  under  the 
hands  of  two  members,  that  any  member  has  died,  or  that  a 
writ  of  summons  imder  the  great  seal  has  been  issued  to 
»  See  ante,  p.  128.  »  16  &  17  Vict.  cap.  68, 1853. 
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summon  him  to  parliament  as  a  peer, — either  during  the 
recess,  or  previously  thereto, — the  Speaker  shall  give  notice 
forthwith  in  the  *  London  Gazette ;'  and  after  fourteen  days 
from  the  insertion  of  such  notice,  he  is  required  to  issue  his 
warrant  to  the  clerk  of  the  crown  to  make  out  a  new  writ. 
When  the  election  is  to  fill  a  vacancy,  and  not  for  a  new 
parliament,  the  returning  officer  must  make  his  return  within 
fourteen  days.^ 

By  a  recent  act  the  powers  of  the  preceding  act  were  ex- 
tended to  provide  for  filling  vacancies  occasioned  hy  accep- 
tance of  office.  The  Speaker  is  empowered,  during  the  re- 
cess, to  issue  his  warrant  to  the  clerk  of  the  crown,  to  make 
out  a  new  writ  for  election  of  a  member  in  the  room  of  any 
member  who  has  since  an  adjoiu*nment  or  prorogation  ac- 
cepted office,  so  soon  as  he  shall  have  been  gazetted,  and  a 
notice  thereof,  together  with  a  copy  of  the  *  Gazette,'  shall 
have  been  sent  to  the  Speaker,  under  the  hands  of  two 
members.  The  member  himself  is  also  required  to  notify 
his  acceptance  of  office  to  the  Speaker,  by  writing  under  his 
hand,  or  by  countersigning  the  certificate.' 

Candidates  for  the  house  of  commons  are  put  under  re- 
strictions, with  the  view  of  preventing  bribery  and  undue 
influence  of  the  electors,  and  of  restraining  undue  expendi- 
ture. For  that  purpose  two  acts  were  passed,  in  1854  and 
1858 ;  the  last  of  which, — in  reference  to  the  preceding  one, 
and  the  future  construction  of  it, — defined  candidates  to 
include  all  persons  nominated  as  candidates,  or  who  should 
have  declared  themselves  candidates,  on  or  after  the  day  of 
issuing  of  the  writ,  or  after  the  dissolution,  or  vacancy,  in 
consequence  of  which  the  writ  should  have  been  issued ;  but 
no  liability  should  be  imposed  on  a  person  nominated  with- 
out his  consent. 

The  laws  against  bribery  were  consolidated  by  the  first  of 
these  acts.  It  repealed  the  old  laws,  and  introduced  new 
modes  of  preventing  and  punishing  the  offence.  The  offence, 

^  24  Geo.  m.,  8.  2,  cap.  26.    Where  a  seat  beoomee  vacant,  pending 
a  petition  against  the  return,  see  2  &3  Yict.,  cap.  88,  s.  4. 
*  21  &  22  Vict.,  cap.  110. 
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as  defined  by  the  act,  comprehends  all  the  common  and  or- 
nary  modes  of  bribery  by  money,  op  by  place,  by  gift,  or 
loan,  or  by  promise ;  and  extends  to  the  giyer  and  to  the  re- 
ceiyer.  It  includes  treating  also,  and  deals  with  a  candidate 
committing  that  offence,  which  it  defines  to  be  ^  the  giring^ 
or  providing,  or  paying,  wholly  or  in  part,  in  order  to  be 
elected,  the  expenses  incurred  for  any  meat,  drink,  enter- 
tainment, or  provisions,  to  or  for  any  person,  in  order  to 
influence  such  person  to  vote,  or  refrain  from  voting ;"  and 
it  imposes  a  penidty  of  £50  on  a  candidate,  or  any  person 
on  his  behalf^  who  commits  that  offence,  whilst  it  dkabks 
the  voter  so  treated  from  voting  at  the  election,  and  dedarea 
the  vote  void,  if  given.' 

The  act  introduces  a  new  offence, — ^^  undue  influence^ — 
which  is  ''  directly  or  indirectly  to  make  use  o£^  or  to  threaten 
to  make  use  ot  any  force,  violence,  or  restraint ; — or  to  in- 
flict, or  threaten  the  infliction  of  any  injury,  dunage,  harm, 
or  loss,  or  in  any  manner  to  practise  intimidation  upon  or 
against  any  person,  in  order  to  compel  him  to  vote,  or  le- 
firain  fit>m  voting;— or  on  account  of  such  person  having 
voted  or  refruined  from  voting  at  any  election ; — or  by  ab- 
duction, duress,  or  any  fraudulent  device  or  contrivance,  to 
impede,  prevent,  or  otherwise  interfere  with  the  free  exer- 
cise of  the  franchise  of  any  voter  ;^r  thereby  to  compel, 
induce,  or  prevail  on  any  voter,  either  to  give  or  refrain 
from  giving  his  vote  at  any  election."  The  offence  of  undue 
influence  is  made  a  misdemeanour,  and  in  Scotland  an  d^ 
fence  punishable  by  fine  and  imprisonment ;  and  an  offender 
is  made  liable  to  forfeit  £50  to  any  person  who  shall  sue  for 
the  same,  with  full  costs  of  suit. 

It  is  made  illegal  for  a  candidate  to  provide  or  pay  for  cock- 
ades or  ribbons,  or  for  the  expense  of  chairing  the  member. 

In  order  to  put  a  check  on  the  great  expenditure  often 
made  at  elections,  the  returning  officer  of  every  county,  city, 

1  17  &  18  YicL,  cap.  102 :  An  Act  to  Consolidate  and  Amend  U» 
Laws  relating  to  Bribery,  Treating,  and  Undue  Influence  at  Wlecikmi 
of  Members  of  Parliament,  called  **  Oorrapt  Practioes  Prevention  Aet, 
1864." 
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and  borough  is  required,  in  August  of  every  jear,  to  appoint 
'^  an  election  auditor,  or  auditor  of  election  expenses/'  who 
is  to  act  for  a  year,  or  until  a  new  appointment  is  made. 
The  bills,  charges,  or  claims,  upon  a  candidate  in  respect 
of  the  election,  are  required  to  be  sent,  within  one  month 
after  the  declaration  of  the  election,  to  the  candidate,  or  his 
agent,  who,  within  three  months,  must  send  them  to  the 
election  auditor ;  stating  also,  at  the  time,  whether  he  admits 
the  sereral  bills,  charges,  or  claims,  in  whole,  or  in  part, — or 
to  what  extent  he  admits  them  to  be  correct.  No  payment 
must  be  made  but  through  the  election  auditor;  and  any 
payment  by  a  candidate  is  illegal,  and  renders  him  liable  to 
heayy  penalties. 

The  personal  expenses  of  the  candidate,  and  his  expenses 
of  advertisements,  may  however  be  defrayed  by  the  candi- 
date himself;  but  he  is  to  furnish  an  account  of  the  latter 
to  the  election  auditor,  to  be  included  in  the  general  ac- 
count; and  under  the  same  condition  the  candidate  may, 
before  the  day  of  nomination,  pay  any  lawful  and  reasonable 
expenses,  which  are  fit  and  proper,  and  cannot  be  conve- 
niently postponed. 

The  auditor  is  to  make  out  an  account  of  the  expenses 
incurred  at  the  election,  and  is  to  insert  an  abstract  of  it, 
signed  by  him,  in  some  newspaper  published  in  the  county 
or  place  where  the  election  was  held. 

A  candidate  for  any  county,  city,  or  borough  declared  by 
an  election  committee  guilty  by  himself,  or  his  agents,  of 
bribery,  treating,  or  undue  influence,  shall  be  incapable  of 
being  elected,  or  sitting  in  parliament,  for  such  county,  city, 
or  borough,  during  the  parliament  then  in  existence. 

In  a  case  under  this  act,  where  a  candidate  had  authorized 
the  words,  "  your  railway  expenses  will  be  paid,"  to  be  added 
to  a  printed  circular  informing  the  voter  of  the  day  of  poll- 
ing, and  requesting  his  attendance,  the  house  of  lords  de- 
cided (on  writ  of  error  from  the  exchequer-chamber,  and 
after  taking  the  opinions  of  the  judges)  that  the  promise 
amounted  to  bribery,  under  the  second  section  of  the  act, 
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fixing  bribery  on  any  person  "  who  shall  give  op  lend,  or  shall 
offer  or  promise  to  give  or  lend,  any  money  to  or  for  any 
voter  in  order  to  induce  any  voter  to  vote  or  refrain  from 
voting/'  In  this  case  the  voter  was  paid  eight  shillings,  and 
ha  gave  his  vote ;  but  Lord-Chancellor  Cranworth,  in  de- 
livering the  judgment,  stated  that  "it  was  not  necessaiy 
that  the  voter  should  vote,  or  even  promise  to  vote,  to  con- 
stitute an  act  of  bribery  under  that  provision."^ 

This  decision  led  to  the  second  act  before  referred  to,  "  to 
continue  and  amend  the  Corrupt  Practices  Prevention  Act, 
1854."  It  enacted  that  it  should  be  lawful  for  a  candi- 
date, or  his  agent  appointed  in  writing,  to  provide  convey- 
ance for  a  voter,  for  the  purpose  of  polling  at  an  election, 
and  not  otherwise ;  but  it  should  not  be  lawful  to  pay  any 
money  or  give  any  valuable  consideration  to  a  voter  for,  or 
in  respect  of,  his  travelling  expenses,  for  such  purpose.  But 
it  is  provided  that  a  full,  true,  and  particular  account  of  all 
payments  made  for  such  conveyance,  signed  by  the  candi- 
date or  his  agent,  must  be  delivered  to  the  election  auditor, 
with  the  names  and  addresses  of  the  persons  to  whom  such 
payments  were  made, — and  the  amount  of  such  account 
should  be  included  in  the  general  account  of  the  election 
expenses,  to  be  made  and  kept  by  the  election  auditor  * 

The  first  act  of  the  house  of  commons,  when  embodied 
and  assembled,  is  to  elect  one  of  their  members  to  be  their 
Speaker.  He  is  called  Speaker,  because  he  is  the  organ 
of  the  house  of  commons  on  all  occasions  when  the  house 
as  a  Body  has  to  communicate  with  third  parties ;  as  when 
they  are  called  to  the  bar  of  the  house  of  lords  to  meet 
the  sovereign,  on  which  occasion  he  alone  of  the  commons 

House  of  Lords,  April  17, 1868 :  Cooper  v.  Slade. 
»  21  &  22  Vict.,  cap.  87,  1..D.  1858.  The  provisions  of  the  acta  of 
1854  and  1858  have  been  much  disapproved  as  regards  the  restraint 
they  place  on  the  conveyance  of  voters  to  the  poll,  whilst  they  have  been 
fiwp  firom  effectual  in  the  repression  of  bribery.  In  order  to  ensure  an 
early  reconsideration  of  the  whole  subject  in  parliament,  an  act  was 
passed  in  1859,  declaring  that  the  act  of  1854,  as  amended  by  the  act 
of  1858,  should  continue  in  force  imtil  the  10th  August,  1860.  22  &  23 
Vict.  cap.  48. 
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must  speak.  But  when  presiding  in  tho  house,  he  does 
not  speak  on  the  questions  in  debate,  nor  vote,  unless  the 
numbers  are  equal,  when  he  has  a  casting  vote.  In  the 
time  of  Queen  Elizabeth  it  was  customary  for  the  Speaker 
to  read  and  expound  the  bills  to  the  house.  He  was  usually 
selected  by  the  sovereign,  and  devoted  to  his  interests,  and 
he  was  the  medium  of  communication  between  the  sovereign 
and  the  house. 

The  election  of  Speaker  still  requires  confirmation  by  the 
crown,  and  on  the  occasion  of  requesting  such  confirmation 
an  ancient  constitutional  ceremony  takes  place.     The  elec- 
tion is  made  by  the  commons  immediately  after  their  re- 
turn from  the  house  of  lords  (where  they  are  conducted 
by  the  chief  clerk)  to  hear  parliament  opened  by  the  royal 
commissioners ;  for  it  is  now  usual  to  defer  the  royal  speech 
opening  the  parliament  until  time  has  been  allowed  (usually 
about  a  week)  for  the  members  to  be  sworn,  and  for  the 
house,  to  be  duly  constituted.    The  election  is  made  by 
motion,  made  and  seconded  in  the  mode  adopted  at  ordinary 
assemblies ;  and  when  determined,  the  successful  candidate 
is  conducted  to  the  chair  by  his  mover  and  seconder.     On 
the  following  day  the  Speaker  elect  (not  yet  in  official  cos- 
tume) proceeds  to  the  house  of  lords,  followed  by  the  mem- 
bers of  the  house  of  commons,  where  he  announces  his  elec- 
tion to  the  royal  commissioners,  and  submits  himself,  with 
all  humility,  to  the  sovereign's  gracious  approbation.    The 
lord-chancellor,  as  chief  commissioner,  approves  and  con- 
firms the  choice ;  and  the  Speaker  then,  in  the  name  of  the 
commons,  lays  claim  to  their  ancient  and  undoubted  rights 
and  privileges,  and  especially  to  freedom  from  arrest,  and 
from  molestation  to  their  persons  and  servants,  to  freedom 
of  speech  in  debate,  and  to  free  access  to  the  sovereign  when- 
ever occasion  shall  require ;  and  also  that  the  most  favour- 
able  construction  may  be  put  upon  all  their  proceedings. 
The  Speaker  modestly  prays  on  his  own  behalf  that  any 
error  that  may  occur  in  the  discharge  of  their  duties  may 
be  imputed  to  him  alone,  and  not  to  his  majesty's  fiuthfril 
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commons.  The  lord-chancellor  assents  to  the  Speaker's  de- 
mands, and  the  commons  return  to  their  house^  where  the 
parliamentary  oaths  are  administered,  by  the  chief  derk, 
to  the  Speaker  standing  on  the  steps  of  the  chair.  He 
then  being  duly  instaUed,  proceeds  to  superintend  the 
swearing  of  members.  The  oath  taken  by  members  of  the 
house  of  commons  is  the  same  as  that  administered  to  the 
peers.^ 

The  Speaker  is  the  first  commoner  in  the  kingdom,  taking 
rank  after  the  barons.  A  salary  of  £6,000  per  annum  is 
attached  to  the  office,  for  the  support  of  its  dignity.*  It  is 
now  charged  on  the  consolidated  fund,  and  is  declared  to  be 
iif  lieu  of  fees  formerly  paid  to  the  Speaker,  and  of  an  allow- 
ance of  £5  a  day  usimlly  paid  to  him  out  of  the  king's  civil 
list.  The  Speaker,  and  the  money  paid  to  him,  are  exempt 
firom  all  taxes,  impositions,  fees,  and  charges.  He  is  dis- 
abled from  holding  any  office  or  place  of  profit  under  ihe 
crown  during  pleasure.* 

By  a  resolution  of  the  house  in  the  session  of  1853,  it 
was  resolved  that  "  whenever  the  house  should  be  informed 
of  the  unavoidable  absence  of  the  Speaker,  the  chairman  of 
the  committee  of  ways  and  means  do  take  the  chair  for  that 
day  only ;  and  in  the  event  of  the  Speaker's  absence  con- 
tinuing for  more  than  a  day,  do,  if  the  house  shall  think  fit, 
take  the  chair  in  like  manner  on  any  subsequent  day  da- 
ring such  absence."  An  act  was  passed  in  the  same  session 
declaring  that  when  a  deputy-speaker  shall  be  appointed 
pursuant  to  the  standing  orders,  or  a  resolution  of  the  house, 
all  acts  and  proceedings  shall  be  as  valid  and  efiectual  as  if 
the  Speaker  were  in  the  chair;  and  warrants,  certificates, 
and  other  documents  signed  or  published  by  the  deputy- 
speaker  should  have  the  same  effect  as  if  they  had  proceeded 
from  the  Speaker.* 

The  house  of  commons  is  constituted  for  business  by  the 
presence  of  forty  members.     Unless  that  number,  at  least, 

>  See  ante,  p.  444.  *  By  act  80  Geo.  HI.,  cap.  10. 

»  By  2  &  8  Vict.,  cap.  105.  *  18  Vict.,  Ci^  84. 
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are  present  when  the  time  arrives  for  commencing  business 
(four  o'clock),  the  Speaker  adjourns  the  house.  And  if 
during  the  sitting  the  number  falls  below  forty,  and  the 
circumstance  be  noticed  hj  a  member,  the  Speaker  will 
count  the  house,  and  if  the  number  be  found  deficient,  will 
instantly  adjourn  until  the  next  sitting  day.^ 

The  attendance  of  members  is  enforced  by  ancient  sta- 
tutes ;^  but  at  the  present  day,  and  on  ordinary  occasions, 
the  attendance  is  left  to  the  discretion  of  the  members,  and 
their  sense  of  the  constitutional  obligation  they  lie  under  to 
attend  to  their  duties  in  the  house.  But  the  attendance  of 
all  the  members  may  be  enforced  by  a  call  of  the  house,  on 
a  day  named, — on  which  day  the  members  who  do  not  at- 
tend, or  make  sufficient  excuse,  are  liable  to  be  committed 
to  the  custody  of  the  sergeant-at-arms,  and  to  the  payment 
of  the  fees  incident  to  the  commitment.  When  members 
require  a  long  absence,  they  usually  apply  "  for  leave  of  ab- 
sence," for  reasons  given.* 

The  chief  officers  of  the  house,  besides  the  Speaker,  are 
the  Clerk  of  the  House,  the  Clerk- Assistant,  the  second 
Clerk- Assistant,  and  the  Serjeant-at-Arms,  all  appointed  by 
the  crown.^  The  house  appoints  one  of  its  members  to 
preside  over  the  house  when  it  sits  in  committee,  who  is 
caUed  the  Chairman  of  the  Committee  of  Ways  and  Means. 
His  office  continues  during  the  session.  In  the  absence  of 
the  Speaker  from  indisposition,  the  chairman  of  commit- 
tees takes  the  chair  by  virtue  of  a  standing  order  made 
in  1853 ;  or  until  the  house,  in  case  of  the  Speaker's  con- 

*  May's  Parliamentary  Practice. 

«  5  Rich.  II.,  cap.  4,  and  6  Hen.  Till.,  cap.  16. 
»  Idem,  pp.  194-197. 

*  By  52  Geo.  III.,  cap.  11,  the  clerk  of  the  house  of  commons  had 
the  nomination  or  appointment  of  all  the  clerks  in  his  department, 
with  the  power  of  suspension  or  removal.  But  now,  by  the  act  19  Vict., 
cap.  1  (1856),  the  derk-assistant  and  second  clerk-assistant  shall  here- 
after be  appointed  by  the  sovereign,  by  warrant  under  his  royal  sign- 
manual  ;  and  erery  present  and  future  clerk  shall  be  remoyable  only  by 
the  king  upon  an  address  of  the  house  of  commons  for  that  purpose. 
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tinued  absence  through  indisposition,  appoints  a  deputy, 
as  before  mentioned.^ 

The  proceedings  of  the  house  are  regulated  by  its  Standing 
Orders,  made  and  alterable  of  its  own  independent  authority, 
for  the  same  purposes,  in  relation  to  this  house,  as  those  of 
the  lords,  in  relation  to  their  house,  before  described.*  The 
house  also  possesses  powers  and  privileges  which  they  exer- 
cise for  the  purpose  of  securing  the  independence  and  the 
purity  of  the  house,  and  discharging  their  constitutional 
duties.  These,  which  they  exercise  and  enjoy  in  common 
with  the  house  of  lords,  will  be  hereafter  noticed.  We  will 
only  now  refer  to  those  peculiar  to  the  house  of  commons. 

The  power  to  decide  in  controyerted  elections  was  exer- 
cised by  the  crown  up  to  the  reign  of  James  I.,  and  we  have 
described  the  conflict  with  that  king,  which  ended  in  at  least 
a  partial  acknowledgment  of  the  commons'  right ;  the  king 
having  been  unwilling  totally  to  relinquish  a  power  which 
gave  the  crown  much  influence  in  selecting  the  members  of 
the  house.*  When  the  power  was  at  last  conceded  eidu- 
sively  to  the  house,  controverted  elections  were  determined 
by  a  majority  of  the  house,  and  the  decisions  became  mere 
party  questions.  In  1770  a  new  system  was  introduced  by 
an  act  which  was  passed,  by  the  influence  of  Mr.  Grenville, 
and  since  known  as  the  Grenville  Act,  bj  which  disputed 
elections  were  referred  to,  and  decided  by,  a  committee  of 
eleven  members,  selected  by  ballot.  But  this  plan  did  not 
exclude  partiality  and  incompetence,  and  it  was  put  an  end 
to  in  1848,  when  the  existing  system  was  substituted  by 
act  of  parliament.*  At  the  beginning  of  every  session  the 
Speaker  appoints,  by  warrant,  six  members  of  tho  house  as 
"  the  general  committee  of  elections."  To  this  committee 
all  petitions  against  the  return  of  members,  on  the  score 
of  irregularity,  bribery,  or  any  cause,  are  referred ;  and  it 
is  their  duty  to  choose  a  committee  for  the  trial  of  such 
petitions.  The  committee  are  sworn  "  well  and  truly  to 
»  By  18  Vict.,  cap.  84.  ^  gee  arUe,  p.  463. 

5  See  ante,  p.  234.  *  11  &  12  Vict,  cap.  9a 
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try  the  matter  of  the  petition  referred  to  them,  and  a  true 
judgment  to  give  according  to  the  eridence.'*  The  pro- 
ceedings are  conducted  as  a  court  of  justice  ;  counsel  attend 
for  the  various  parties  concerned,  the  witnesses  are  exa- 
mined on  oath ;  and  the  committee  is  empowered  to  order 
payment  of  costs  in  cases  where  the  petitions,  or  the  opposi- 
tion to  them,  are  found  frivolous  and  vexatious.* 

The  parliament  has  by  an  act  established  a  tribunal  "  for 
more  effectual  inquiry  into  the  existence  of  corrupt  practices 
at  elections  for  members  to  serve  in  parliament."  Upon 
an  address  of  both  houses  of  parliament,  representing  that  a 
committee  of  the  house  of  commons  appointed  to  try  an 
election  petition — or  to  inquire  into  the  existence  of  cor- 
rupt practices  at  an  election — have  reported  that  corrupt 
practices  have,  or  that  there  is  reason  to  believe  that  they 
have,  prevailed  at  such  election ;  and  praying  inquiry  by  per- 
sons named  in  the  address  (being  in  England  or  Ireland  bar- 
risters, and  Scotland  advocates  of  not  less  than  seven  years* 
standing,  and  not  being  members  of  parliament,  or  holding 
any  office  or  place  of  profit  under  the  crown  other  than 
that  of  recorder  of  a  city  or  borough),  it  shall  be  lawful  for 
the  sovereign,  by  warrant  under  his  royal  sign-manual,  to  ap- 
point such  persons  to  be  commissioners  for  the  purpose  of 
making  inquiry  into  the  existence  of  corrupt  practices.  The 
commissioners,  with  secretary  and  clerks,  are  to  conduct 
the  inquiry  at  or  in  the  neighbourhood  of  the  place  which 
is  the  subject  of  it ;  and  there  are  provisions  in  the  act  for 
compelling  the  attendance  of  witnesses,  and  paying  their 
expenses,  and  administering  oaths.  Any  person  who  has 
been  engaged  in  any  corrupt  practices  at,  or  connected  with, 
the  place,  and  who  being  examined  as  a  vritness,  makes  a 
true  discovery,  to  the  best  of  his  knowledge,  touching  all 
things  to  which  he  is  examined,  is  freed  from  all  penal  ac- 
tions, forfeitures,  punishments,  disabilities,  and  incapacities, 
and  all  criminal  prosecutions  to  which  he  may  have  become 
liable,  on  his  obtaining  from  the  commissioners  a  certificate 
'  By  15  &  16  Vict.,  cap.  57. 
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that  he  has  made  a  tnie  disdosnre.  If  oorrapt  practice8 
are  found  to  exist,  the  commiaaionen  may  carry  back  the 
inquiry  to  ^  the  hut  preyioua  election ;  and  if  found  to  haye 
existed  there,  thej  maj  make  retrospective  inquiries,  as  far 
back  as  they  think  fit.  They  are  required  to  report  to  the 
crown  the  result  of  the  inquiry,  which  must  be  laid  before 
parliament,  if  sitting,  within  one  month  ;  if  not,  within  one 
month  after  its  next  meeting. 

The  power  of  impeachment  has  been  traced  before,  from 
its  origin  to  its  modem  exercise.'  It  needs  only  to  be  re- 
corded here  as  a  great  instrument  which  the  constitution 
has  placed  in  the  hands  of  the  commons  for  the  punishment 
of  the  delinquencies  of  ministers  of  the  crown. 

The  house  enjoys  the  privilege  of  access  to  the  soTereign, 
to  present  an  address,  with  their  Speaker  at  their  head. 
But  it  is  not  enjoyed  by  individual  members. 

The  legislature  has  latterly  extended  the  power  of  com- 
mittees of  the  commons  in  legislating  on  private  bills.  The 
house  of  lords'  committees  have  always  examined  the  wit- 
nesses on  oath,  the  witnesses  being,  previously  sworn  at  the 
bar  of  the  house  ;  but  the  committees  of  the  commons  took 
the  evidence  without  the  sanction  of  an  oath.  An  act  of 
the  session  of  1858  ^  has  removed  this  distinction  between 
the  two  houses,  by  enacting  that  any  select  committee  of 
the  house  of  commons,  to  which  any  private  bill  is  referred 
by  the  house,  may  examine  witnesses  upon  oath  upon  mat- 
ters relating  to  such  a  bill,  and  for  that  purpose  may  ad- 
minister an  oath  to  any  witness.  A  committee  of  the  lords, 
also,  may  administer  oaths  to  the  witnesses,  instead  of  the 
formality  of  swearing  them  at  the  bar. 

A  member  cannot  resign  his  seat ; — he  can  only  retire  by 
disqualifying  himself.  That  is  done,  practically,  without 
difficulty,  by  applying  for  a  nominal  office  under  the  crown, 
— usually  that  of  steward  of  the  Chiltem  Hundreds,  which 
is  granted  almost  of  course  by  the  treasury ;  being  resigned 
as  soon  as  the  purpose  has  been  effected.  Nor  can  the  house 
»  See  anu,  pp.  456.  «  £1  4  22  Vict.,  cap.  78. 
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of  commons  expel  its  members  on  grounds  not  warranted  by 
the  general  law.  The  struggle  with  John  Wilkes,  expelled 
in  1764,  as  being  the  author  of  a  seditious  libel,  terminated 
in  a  resolution  in  1769,  that  the  proceedings  should  be  ex- 
punged from  the  journals  "  as  subversive  of  the  rights  of 
the  whole  body  of  electors  of  this  kingdom."^ 

It  is  often  debated  whether  a  member  of  the  house  of 
commons  should  consider  himself  as  the  delegate  of  his  con- 
stituents, or  as  elected  to  support  the  general  body  of  the 
nation.     In  a  parliament  held  in  the  reign  of  Henry  IV., 
it  was  declared,  as  we  have  seen,^  that  the  knights,  citizens 
and  burgesses  are  the  procurators  and  attorneys  of  the  whole 
people  of  the  kingdom ;  which,  there  can  be  no  doubt,  is 
the  sound  constitutional  principle, — and  to  this  extent,  also, 
that  the  members  are  representatives  of  the  non-electors  of 
the  kingdom,  as  well  as  the  electors.  The  functions  and  duties 
of  a  member  cannot  be  better  explained  and  enforced  than  in 
the  words  of  Mr.  Burke,  in  an  address  delivered  by  him,  in 
1774,  to  the  constituency  of  Bristol,  on  behalf  of  himself  and 
his  colleague,  at  the  time  of  their  election  as  members  for  that 
city.  "  To  be  a  good  member  of  parliament  is,  let  me  tell  you, 
no  easy  task,  especially  at  this  time,  when  there  is  so  strong 
a  disposition  to  run  into  the  perilous  extremes  of  servile 
compliance,  or  vnld  popularity.     To  unite  circumspection 
with  vigour  is  absolutely  necessary ;  but  it  is  extremely  diffi- 
cult.   We  are  now  members  for  a  rich  commercial  city ;  this 
city,  however,  is  but  a  part  of  a  rich  commercial  nation ;  the 
interests  of  which  are  various,  multiform,  and  intricate.  We 
are  members  for  that  great  nation^  which,  however,  is  itself 
but  part  of  a  great  empire,  extended  by  our  virtue  and  our  for- 
tune to  the  farthest  limits  of  the  east  and  west.    AU  these 
wide-spread  interests  must  be  considered,  must  be  compared, 
must  be  reconciled  if  possible.    We  are  members  for  9»free 
cotftitry  ;  and  surely  we  all  know  that  the  machine  of  a  free 
constitution  is  no  simple  thing ;  but  as  intricate  and  as  deli- 

*  38  Commons*  Journals,  977.    May*8  Pari.  Practice,  pp.  459  and  64. 
3  See  an^e,  p.  104. 
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cate  as  it  is  valuable.  We  are  members  in  ?i great  and  ancient 
Monarchy ;  and  we  must  preserve  religiously  the  true  legal 
rights  of  the  sovereign,  which  form  the  kej-stone  that  binds 
together  the  noble  and  well-constructed  arch  of  our  empire 
and  our  constitution.  A  constitution  made  up  of  balanced 
powers  must  ever  be  a  critical  thing.  As  such  I  mean  to 
touch  that  part  of  it  which  comes  within  my  reach.'** 

»  Burke's  Works  :  *  Appeal  fipom  the  New  to  the  Old  Whigs/  The 
house  of  representatives  of  the  United  States,  by  an  act  for  the  ap- 
portionment of  representatives  amongst  the  several  states  according  to 
the  Sixth  Census,  was  composed,  from  and  after  the  3rd  of  March,  1843, 
of  223  representatives,  divided  unequally  amongst  twenty-six  states,  in 
the  ratio  of  one  representative  for  every  76,680  persons  in  each  state, 
and  of  one  additional  representative  for  each  state  having  a  fraction 
greater  than  one  moiety  of  such  ratio.  The  house  is  elected  every  second 
year,  by  the  electors  in  each  state  having  the  qualifications  for  electors  of 
the  most  numerous  branch  of  the  state  legislature.  No  person  can  be  a 
representative  who  has  not  attained  the  age  of  twenty-five  years,  and 
been  seven  years  a  citizen  of  the  United  States,  and  who  is  not,  when 
elected,  an  inhabitant  of  the  state  in  which  he  is  chosen.  The  house  of 
representatives  ohoses  its  Speaker  and  other  officers ;  and  has  the  sole 
power  of  impeachment.  The  senators  and  representatives  receive  a  com- 
pensation for  their  services,  paid  out  of  the  treasury  of  the  United 
States.  They  are  in  all  cases,  except  treason,  felony,  and  breach  of 
the  peace,  privileged  from  arrest  during  the  session  ;  and  for  anj 
speech  or  debate,  in  either  house,  they  cannot  be  questioned  in  any 
other  place.  No  senator  or  representative  can  be  i^pointed,  during 
the  time  for  which  he  was  elected,  to  any  civil  office  under  the  autho- 
rity of  the  United  States,  created,  or  the  emoluments  of  which  shall  be 
increased,  during  such  time ;  and  no  person  holding  office  under  the 
United  States,  can  be  a  member  of  either  house,  during  his  continQ- 
anoe  in  office.  Bills  for  raising  revenue  must  originate  in  the  house 
of  representatives,  but  the  senate  may  propose  or  concur  with  amend- 
ments as  in  other  bills.  (Constitution.) 
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CHAPTER  IV. 

THE  HIGH  COUBT  OF  PARLIAMENT  AND  PABLIAMEN- 
TABY  GOVERNMENT. 

Sorereignty  of  Parliament  in  Legislation  and  Gbvemment. — Public  and 
Pmate  Legislation. — Mode  of  Procedure. — Bills  brought  in. — First 
and  Second  Readings.— Committees. — Third  Beading. — Transmission 
to  the  other  House. — Amendments. — Conference. — Bojal  Assent. — 
Parliamentary  Gh)yemment. — Belations  between  the  Crown  and  the 
P^liam^it. — Triennial  Act. — Septennial  Act. — Annual  Supplies. — 
Estimates. — Toting  Supplies. — Consolidated  Fund. — Committee  of 
Supplj. — Interpellation  of  Bfinisters. — Committee  of  Ways  and  Means. 
Budget. — Supplies  Voted  for  one  Year.  —  Appropriation  Act. — 
Financial  Officers. — Exchequer. — Mode  of  issuing  Money. — Gross 
Revenue  paid  into  Exchequer. — Annual  Financial  Accounts. — Mutiny 
Act,  and  Acts  for  nusing  Army  and  Nayy. — Ministers  Selected  from 
Pariiament. — Power  to  Interfere  with  the  Crown. — ^Modes  of  Pro- 
ceeding against  Ministers. — Privileges  of  the  Houses. — Freedom  of 
Speech. — Publication  of  Parliamentary  Papers ;  of  Debates  and 
Votes. — Power  of  Commitment.— Breaches  of  Privilege. — Privilege 
of  Members  from  Arrest. 

Having  traced  and  considered  the  prerogatives  and  duties 
of  the  king,  as  the  executive  chief  magistrate, — himself  irre- 
sponsible but  always  acting  through  responsible  ministers, — 
and  the  constitution  and  special  functions  and  duties  of  the 
houses  of  lords  and  commons, — we  have  next  to  consider 
them  in  action,  as  the  Imperial  Parliament  of  the  United 
Kingdom  of  Ghreat  Britain  and  Ireland,  composed  of  the 
sovereign  and  the  three  estates  of  the  realm, — the  lords 
spiritual,  the  lords  temporal,  and  commons, — and  employed 
in  legislation  and  government. 
The  high  court  of  parliament,  when  assembled  and  duly 
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opened  bj  the  king  as  before  described,  is  endowed  with 
sovereign  authority  in  matters  of  legislation.  The  extent 
of  its  legislative  power  cannot  be  better  described  than  in 
the  words  of  Blackstone.  "  It  hath  sovereign  and  uncon- 
trollable authority  in  the  making,  confirming,  enlarging,  re- 
straining, abrogating,  repealing,  revising,  and  expounding  of 
laws,  concerning  matters  of  all  possible  denominations,  eccle- 
siastical or  temporal,  civil,  military,  maritime,  or  criminal ; 
this  being  the  place  where  that  absolute  despotic  power, 
which  must  in  aU  governments  reside  somewhere,  is  en- 
trusted by  the  constitution  of  these  kingdoms.  All  mischieft 
and  grievances,  operations  and  remedies,  that  transcend  tiie 
ordinary  course  of  the  laws,  are  within  the  reach  of  this 
extraordinary  tribunal.  It  can  regulate  or  new-model  the 
succession  to  the  crown,  as  was  done  in  the  reigns  of  Henry 
VIII.  and  William  III.  It  can  alter  the  established  reli- 
gion of  the  land,  as  was  done  in  a  variety  of  instances,  in 
the  reigns  of  Henry  VIII.  and  his  three  children.  It  can 
change  and  create  afresh  even  the  constitution  of  the  king- 
dom and  of  parliament  themselves,  as  was  done  by  the  Act 
of  Union,  and  the  several  statutes  of  triennial  and  septen- 
nial elections.  It  can,  in  short,  do  everything  that  is  not  na- 
turally impossible ;  and,  therefore,  some  have  not  scrupled 
to  call  its  power  by  a  figure  rather  too  bold, — the  omnipo- 
tence of  parliament."  ^ 

But  this  description,  comprehensive  and  even  verbose  as  it 
is,  does  not  include  the  inquisitorial  Amotions  of  parliament.^ 
These  functions  comprehend  the  power  of  controlling  the 
executive  government,  by  inquiry  into  its  acts  and  measures ; 
— of  interfering  with  advice  and  admonition  on  all  occasions 
when  such  acts  or  measures,  or  intended  acts  or  measmea, 
are  disapproved,  or  considered  to  be  impolitic,  uncalled  for, 
defective,  insufficient,  or  unsuitable,  and  of  requiring  th^n 
to  be  modified,  altered,  amended,  or  abandoned, — of  regn- 

1  Blackstone's  Commentaries,  vol.  i.  cap.  2,  p.  161.  Blackstone  pub* 
lished  his  work  in  1765.  We  may  in£ar  that  purliamentaiy  goTemment 
had  attracted  no  peculiar  attention  at  that  time. 
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lating  the  expenditure  of  the  nation,  the  extent  of  lis  civil 
aad  military  establishments,  and  the  sources  from  which  the 
lerenue  is  to  be  derived  for  carriying  on  the  government  and 
national  affairs, — and  of  requiring  the  crown  to  remove  from 
its  councils  ministers  disapproved  by  parliament.  These  im- 
portant functions  have  been  gradually  acquired  and  moulded 
into  a  system,  known  as  Parliamentary  Government. 

We  shall  consider  the  legislative  and  inquisitorial  func- 
tions separately. 

The  business  of  legislation  is  twofold, — public  and  private ; 
ihe  one  concerns  the  nation,  the  other,  private  persons.  The 
general  system  of  procedure  in  both  houses  is  very  similar,  as 
regards  both  public  and  private  legislation.  Its  chief  feature 
is  the  establishment  of  successive  stages,  at  certain  inter- 
vals, contrived  to  give  opportunities  for  deliberation,  for  op- 
position, for  reconsideration,  for  bringing  forward  petitions 
by  the  people,  and  for  debate  on  the  principle  and  details 
of  the  measure ;  at  each  of  which  stages  the  measure 
may  be  brought  to  the  test  of  a  majority  of  votes.  These 
stages  are  regulated  by  the  standing  orders  of  the  respec- 
tive houses.  Sometimes,  in  matters  which  are,  as  it  were, 
carried  by  acclamation,  the  standing  orders  which  regu- 
late legislation  are  dispensed  with  by  a  vote  of  the  house ; 
bat  on  all  other  occasions,  they  are  strictly  adhered  to ;  and 
they  are  approved  as  affording  security  against  hasty,  unjust, 
or  ignorant  legislation ;  although  they  often  put  it  in  the 
power  of  a  minority  to  delay,  and  sometimes  to  defeat  a 
measure  by  motions  and  divisions  at  every  stage.  In  private 
legislation  there  are  preliminary  proceedings,  arranged  so  as 
to  give  the  fullest  notice  and  protection  to  private  indivi- 
duals whose  property  or  private  rights  are  proposed  to  be 
taken  by  companies,  or  corporations,  or  for  purposes  of  pub- 
lic advantage. 

The  first  step  in  each  house  is  to  bring  in  a  bill.  In  the 
house  of  lords  any  peer  may  present  a  bill,  and  have  it  laid 
on  the  table ;  but  in  the  commons,  the  leave  of  the  house 
must  be  obtained  on  motion.    The  bill,  when  brought  in,  is 
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read  a  first  time  without  opposition.  Sometimes,  in  impor- 
tant and  complicated  matters,  the  bill  is  preceded  bj  reeohi- 
tions  embodying  the  principles  of  the  proposed  law,  which 
are  submitted  to  the  house  for  approval  or  alteration ;  and 
when  the  resolutions  have  been  roted,  leaye  is  given  to  bring 
in  a  bill  in  accordance  with  them.  Bills  relating  to  general 
legislation  may  originate  in  either  house ;  but  money  biHa, 
or  bills  which  impose  taxation — which  fix  a  pecuniary  charge 
on  the  people  in  any  shape — or  which  guarantee  a  loan, — 
must  be  commenced  in  the  house  of  commons ;  and  even 
there  money  bills  cannot  be  introduced  unless  preceded  and 
authorized  by  the  resolution  of  a  committee  of  the  whole 
house.  So  also  no  bill  relating  to  religion  or  trade,  or  the 
alteration  of  the  laws  concerning  religion  or  trade,  can  be 
brought  into  the  house  of  commons  until  the  proposition 
shall  have  been  first  considered  in  a  committee  of  the  whole 
house,  or  agreed  to  by  the  house.*  Bills,  when  brought  in,  are 
printed,  and  circulated  amongst  the  members. 

The  second  reading  follows,  upon  a  day  named  by  the 
house  for  the  purpose.  That  is  the  most  important  stage 
of  the  bill.  Its  principle  is  then  debated,  and  the  strength  of 
the  opposition,  when  a  bill  is  not  approved,  is  then  brought 
to  bear  against  it.  If  carried  through  that  stage,  the  prin- 
ciple is  considered  to  be  admitted,  and  as  not  to  be  directly 
questioned  in  the  future  stages.  There  are  three  modes  of 
rejecting  a  measure  on  the  second  reading.  An  opponent 
may  move  the  previous  question ;  he  may  propose  to  adjourn 
the  second  reading  to  a  distant  or  impossible  day ;  or  he  may 
move  a  direct  vote  against  the  motion  for  the  second  read- 
ing. The  previous  question  implies  that  the  measure  is  ill- 
timed  ;  the  postponement,  or  rejection,  condemns  the  prin- 
ciple of  the  bill.  In  the  second  reading,  and  on  all  occa- 
sions except  when  the  house  is  in  committee,  a  member  is 
restricted  to  one  speech,  except  the  proposer  of  the  motion, 
who  is  allowed  to  speak  in  reply. 

The  committal  of  the  bill  is  the  next  stage ;  it  may  be 
1  StandjDg  Orders,  9th  and  SOth  of  April,  1772. 
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committed  to  a  committee  of  the  whole  bouse,  or,  bj  a  spe- 
cial vote,  to  a  select  committee.  In  the  former,  tbe  Lord- 
Cbancellor,  in  tbe  lords, — and  the  Speaker,  in  the  com- 
mons,— ^relinquish  their  chairs  in  favour  of  the  chairman  of 
committees,  who  presides  ;  and  when  the  house  is  in  com- 
mittee the  members  are  not  restricted  to  one  speech,  as  on 
the  second  reading,  and  other  stages  ;  nor  is  it  necessary  that 
a  motion  should  be  seconded.^  On  the  motion  "  that  the 
Speaker  do  now  leave  the  chair,"  for  the  purpose  of  entering 
into  committee,  a  motion  may  be  made  that  the  house  re- 
solve itself  into  committee  this  day  three  months ;  which, 
if  carried,  would  have  the  effect  of  defeating  the  bill.  In 
committee  the  clauses  of  the  bill  are  severally  submitted  for 
approval ;  and  amendments  may  be  moved ;  any  which  are 
not  acceded  to  by  the  managers  of  the  bill  being  decided  by 
a  division  of  the  committee.  If  a  bill  is  not  completed  at 
one  sitting,  the  chairman  reports  progress  ;  that  is,  reports  to 
the  house  how  far  the  committee  have  proceeded,  and  "  asks 
leave  to  sit  again." 

When  the  bill  has  been  carried  through  the  committee, 
the  chairman  reports  it,  with  its  amendments,  to  the  house, 
and  on  the  bringing  up  of  the  report  an  opportunity  is  again 
afforded  for  discussion,  on  the  question  whether  the  amend- 
ments shall  be  agreed  to  or  rejected.  If  partially  agreed  to, 
or  modified,  or  if  new  amendments  be  proposed  and  car- 
ried, the  bill  is  recommitted,  in  order  that  the  amendments, 
as  altered,  may  be  submitted  to  the  committee  of  the  house. 
If  the  amendments  make  it  necessary,  the  bill  is  reprinted 
BB  amended. 

The  third  reading  is  the  next  stage,  when  the  entire  mea- 
sure is  brought  before  the  house  for  final  consideration. 
But  even  at  this  stage  amendments  may  be  moved,  and  if 

>  In  a  committee  of  the  house  of  lords,  the  lord-ohanoellor  leayes  the 
woolsack,  and  the  chairman  of  committees  presides  in  his  stead,  sitting 
at  the  derk^s  table.  In  the  house  of  commons,  the  Speaker  leaves  the 
chair,  and  the  chairman  of  committees  presides  at  the  table,  under  which 
the  mace  b  placed  by  the  serjeant-at-arms. 
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carried,  they  are  added  to  the  bill,  which  is  then  finally  dis- 
posed of  by  a  motion  "  that  the  bill  do  now  pass." 

The  bill  having  passed  either  house,  is  sent  to  the  other, 
where  it  goes  through  the  first,  second,  and  third  readings, 
and  all  the  intermediate  stages ;  at  each  of  which  it  may  be 
opposed,  and  subjected  to  the  test  of  a  majority  of  rotes. 
The  lords  send  dovm  their  bills  to  the  commons  by  one  of 
the  judges,  or  a  master  in  chancery ;  the  commons  send 
their  bills  to  the  lords  by  the  member  who  had  charge  of  the 
bill,  or  the  chairman  of  committees,  who  is  accompanied  to 
the  bar  of  the  house  of  lords  by  other  members.  If  either 
house  make  an  alteration  in  the  bill  of  the  other  house,  the 
bill  is  returned  with  the  amendments ;  and  a  day  is  fixed  by 
the  house  in  possession  of  the  bill,  for  proceeding  to  the 
consideration  of  the  amendments  proposed  by  the  other 
house.  On  the  orders  of  the  day  being  read,  a  motion  is 
made  either  ''that  the  house  do  agree  with  the  amend- 
ments,'* or,  on  the  contrary,  "  that  the  house  do  disagree  to 
the  amendments  ;"  each  amendment  (if  more  than  one)  being 
put  to  a  separate  vote.  If  a  motion  for  disagreeing  to  the 
amendments  is  carried,  a  message  is  sent  to  the  other  house 
demanding  a  conference ;  and  a  committee  is  appointed  on 
motion,  to  draw  up  reasons  for  disagreeing  from  the  amend- 
ments,  and  to  present  them  at  the  conference;  and  from 
twenty  to  thirty  members,  most  prominently  connected  with 
the  subject  in  dispute,  are  named  in  the  resolution  as  the 
committee.  The  amendments  then  become  the  subject  of 
conference  between  members  selected  from  both  houses,  the 
commons  sending  to  the  conference  twice  as  many  as  those 
sent  by  the  lords.  The  conference  is  usually  held  in  the 
Conference  Chamber,  where  the  lords,  sitting  with  their  hats 
on,  receive  the  commons  standing,  uncovered.  There  is  no 
discussion,  but  merely  the  exchange  of  written  documents, 
containing  the  reasons,  the  one  for  adhering  to,  the  other 
for  rejecting,  the  amendments ;  unless  it  be  a  free  confer- 
ence, when  speeches  are  made.  The  result  of  the  confer- 
ence— whether  the  amendments  were  agreed  to,  modified. 
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or  rejected — is  reported  to  each  house,  and  submitted  to  its 
decision.^ 

When  both  houses  have  passed  a  bill  through  all  its 
stages,  it  is  ready  for  the  royal  assent,  which  the  sovereign 
gives  either  in  person  or  by  commission,  and  when  given, 
the  bill  becomes  "  an  act  of  parliament."  Thus  the  king 
and  the  three  estates  concur  in  every  law;  which  is  ex- 
pressed "  to  be  enacted  by  the  king's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords  spi- 
rituud  and  temporal,  and  commons  in  parliament  assembled, 
and  by  the  authority  of  the  same."^ 

But  as  connected  with  constitutional  government,  those 
functions  of  parliament  which  are  employed  to  check  and 
control  the  executive  power,  are  the  most  important  and 
interesting.  As  a  legislative  body,  it  is  employed  in  delibe- 
rations on  the  expediency  of  improvements  in  the  social 
condition  of  the  people ;  which  result  in  the  making,  amend- 
ing, or  repealing  of  laws,  and  affixing  penalties  for  their 
infraction.  The  other  functions  are  not  legislative,  but  in- 
quisitorial,— ^to  inquire  into,  to  control,  and  to  direct  the  mea- 
sures of  the  executive  government — not  by  any  act  of  exe- 
cutive power,  but  by  the  expression  of  the  opinion  of  the 
houses,  either  together  or  separately,  on  the  policy  or  the 
measures — actual  or  intended — of  the  ministers  of  the  crown 
— to  express  that  opinion  in  addresses  to  the  sovereign; 
and  if  necessary,  to  refuse  to  pass  those  legislative  acts 

'  Only  a  general  outline  of  the  forms  of  parliamentary  procedure  is 
here  attempted ;  more  ample  details  will  be  found  in  Mr.  May's  Par- 
liamentary Practice. 

s  A  money  act  has  a  peouHar  form,  treating  the  supply  as  the  gift  of 
the  commons  alone.  ''Most  gracious  sovereign;  we,  your  majesty's 
most  dutiful  and  loyal  subjects,  the  commons  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  parliament  assembled,  towards  making 
good  the  supply  which  we  have  cheerfully  granted  to  your  majesty  in 
this  session  of  parliament,  have  resolved  to  grant  uuto  your  majesty  the 
sum  hereafter  mentioned ;  and  do  therefore  most  humbly  beseech  your 
miyesty  that  it  may  be  enacted ;  and  be  it  enacted  by,  and  with  the 
advice  of  the  lords  spiritual  and  temporal,"  etc. 
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without  which  the  measures  of  the  ministers  of  the  crown 
would  be  incomplete.  GThese  important  functions  have  been 
invigorated  by  that  course  of  political  events  which  have 
placed  the  crown  in  dependence  upon  the  parliament  and 
especiallj  on  the  house  of  commons,  for  the  means  of  carry- 
ing on  the  executive  government.  It  will  be  necessary 
therefore  to  consider  the  modem  position  of  the  crown  and 
its  ministers  in  relation  to  the  parliament. 

The  long  intervals  between  parliaments,  during  which,  in 
the  old  times,  the  king  reigned  supreme,  caused  much  dia- 
satis&ction  to  our  ancestors,  who  desired  frequent  parlia- 
ments, that  they  might  get  the  crown  under  the  influence 
of  parliament,  and  might  obtain  redress  for  those  grievances 
and  abuses  which  flourished  with  impunity  when  the  sove- 
reign was  uncontrolled. 

The  irregularity  and  long  interruptions  in  the  assembling 
of  parliaments  in  the  reigns  of  the  Tudor  and  Stuart  kings, 
have  been  shown  in  the  former  part  of  this  work.  GThe  Tri- 
ennial Act  passed  in  the  Long  Parliament  was  repealed  after 
the  Bestoration,  and  another  Triennial  Act  was  passed  in  the 
reign  of  William  and  Mary.  That  act,  like  its  predeces- 
sor, was  founded  on  the  ancient  statutes,^  and  it  asserted 
that  "  firequent  and  new  parliaments  tend  very  much  to  the 
happy  union  and  good  agreement  of  the  king  and  people."  It 
enacted  that  "  thenceforth  a  parliament  should  be  held  once 
in  three  years  at  the  least ;  that  within  three  years,  at  the 
furthest,  from  the  determination  of  every  parliament,  legal 
writs  should  be  issued,  under  the  direction  of  the  king,  for 
calling,  assembling,  and  holding  a  new  parliament ;  and  that 
no  parliament  should  have  any  continuance  longer  than  for 
three  years  only  at  the  furthest.*'^  This  was  again  altered 
by  the  Septennial  Act  now  in  force,  which  passed  under  the 
apprehension  of  invasion  from  the  Pretender.  After  re- 
citing that  triennial  parliaments  had  proved  "  very  grievous 

1  See  ante^  p.  123. 

s  6  William  and  Mary,  cap.  2 :  "An  Act  for  the  frequent  meeting  and 
calling  of  Parliaments." 
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and  burdensome,  by  occasioning  much  greater  and  more  con- 
tinued expenses  in  order  to  election  of  members,  and  more 
yiolent  and  lasting  heats  and  animosities  than  ever  were 
known  before,  and  if  continued,  might  probably,  when  a 
restless  and  popish  faction  were  designing  and  endeavour- 
ing to  renew  the  rebellion  by  invasion  from  abroad,  be  de- 
structive to  the  government,"  enacted  that  parliaments  shall 
have  continuance  for  seven  years,  and  no  longer,  unless 
sooner  dissolved  by  the  king.^ 

But  that  which  our  ancestors  were  unable  to  ensure  by 
the  ancient  laws,  and  which  was  not  ensured  by  the  more 
modem  triennial  or  septennial  acts — ^that  parliament  shall  be 
assembled  every  year — ^is  now  become  a  necessity  imposed 
on  the  crown  by  the  system  which  has  grown  up  since  the 
devolution,  of  submitting  to  parliament  annual  estimates  of 
the  expenditure  of  the  government,  and  voting  the  supplies 
to  the  crown  for  one  year  only.  The  parliament  which  met 
in  1690,  resolved  to  change  the  system  of  voting  the  revenue 
to  the  king  for  life ;  and  acts  were  passed  granting  and  re- 
newing the  duties  of  excise  and  customs  for  short  terms,  of 
three,  four,  or  five  years  ;  and  appropriating  portions  of  them 
to  specific  purposes.  William  III.  disliked  the  change, 
and  his  ministers  represented  it  as  most  uncourteous  to 
entertain  a  jealousy  of  him,  which  had  not  been  shown  to- 
wards his  predecessors  James  and  Charles.  "  But  it  was 
taken  up  (says  Burnet)  as  a  general  maxim,  that  a  revenue 
for  a  certain  and  short  term  was  the  best  security  that  the 
nation  could  have  for  frequent  parliaments."^ 

The  providing  of  the  finances  for  the  year,  and  appro- 
priating them  for  the  use  of  the  government,  are  important 
parts  of  the  business  of  the  house  of  commons.  The  house 
ia  put  in  motion  by  the  ministers  of  the  crown ;  for  by  a 
sttuiding  order  the  house  of  commons  will  receive  no  peti- 
tion for  any  sam  of  money  relating  to  public  service,  nor  pro- 

>  Geo.  I.  8tot.  2,  cap.  88, 1714. 

•  Bamet's  Own  Times,  book  4i.  Smollett's  History  of  England,  toI.  i. 
p.  19. 
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ceed  on  any  motion  for  granting  any  money,  but  what  is  re- 
commended by  the  crown  ;^  and  by  another  standing  order, 
"  the  house  will  not  proceed  upon  any  petition,  motion,  or 
bill,  for  granting  any  money,  or  for  releasing  or  compound- 
ing any  sum  of  money  owing  to  the  crown,  but  in  a  com- 
mittee of  the  whole  house."^  The  usual  course  is  for  the 
king  to  signify  to  the  commons  in  his  speech  opening  par- 
liament, that  he  has  directed  the  estimates  of  the  current 
year  to  be  laid  before  them,  upon  which  the  commons  pass 
a  formal  resolution  "  that  a  supply  be  granted  to  his  ma- 
jesty ;"  and  the  house  appoints  a  day  ''  to  consider  of  the 
supply  to  be  granted  to  his  majesty  *'  and  addresses  the  king 
to  order  the  estimates  for  the  current  year  to  be  laid  before 
them.' 

The  estimates  prepared  in  detail  are  brought  into  the  house 
by  the  ministers,  and  are  printed  and  circulated  amongst  the 
members;  and  the  house,  soon  afterwards,  resolves  itself 
into  COMMITTBE  OP  SUPPLY,  when  the  Speaker  resigns  the 
chair,  which  is  taken  by  the  chairman  of  committees.  The 
estimates  submitted  to  the  committee  are  arranged  uuder 
the  several  classes  of  army,  navy,  and  civil  or  miscellane- 
ous estimates ;  the  latter  including  the  expenses  of  collect- 
ing the  revenue.  These  comprehend  all  the  national  ex- 
penditure, except  the  interest  of  the  national  debt,  and  the 
civil  list  provided  for  the  sovereign  at  the  commencement  of 
the  reign,  which  are  not  annually  submitted  to  parliament, 
but  are  paid  by  the  commissioners  of  the  treasury  by  the 
authority  of  an  act  passed  in  1816.*  It  directs  that  fdl  the 
revenue  derived  from  taxes  or  otherwise,  in  Great  Britain 
and  Ireland,  shall  be  carried  to,  and  shall  constitute  one  ge- 
neral fiind,  called  the  Coksolidatej)  Fukd  of  Great  Bri- 
tain and  Ireland.  It  is  charged,  first,  with  the  payment  of 
the  interest  of  the  national  debt ; — next,  with  the  salaries 

^  Standing  Order,  11th  of  December,  1706 ;  amended  25th  of  June, 
1852. 
.     »  Standing  Order,  29th  of  March,  1707. 

'  May'B  Parliamentary  Practice,  p.  434.  *  66  Geo.  III.  ci^.  98. 
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and  other  cbarges  of  the  sovereign's  dyil  list  establish- 
ments ;  and  after  these,  with  any  charges  made  payable  out 
of  the  previously  existing,  separate  consolidated  funds  of 
Great  Britain  and  Ireland,— of  which  charges  there  do  not 
^pear  to  be  any  remaining.  After  pay  moot  and  satisfaction 
of  these  charges,  the  consolidated  fund  shall  be  indiscrimi- 
nately applied  to  the  service  of  the  United  Kingdom,  as  the 
parliament  shall  direct. 

The  Committee  of  Supply,  therefore,  deals  only  with  the 
surplus  of  the  consolidated  fund,  not  required  for  the  per- 
manent charges.  In  these  committees,  which  sit  at  inter- 
vals during  the  session,  the  ministers  of  the  crown,  in  their 
several  departments,  explain  the  estimates,  which  are  sub- 
mitted in  detail  to  discussion,  and  each  portion  to  a  vote, — 
that  a  sum  not  exceeding  a  sum  named  be  granted,  for  the 
purpose  stated  in  the  estimate.  Each  proposal  may  be  met 
by  a  motion  to  omit  or  reduce  any  item  of  the  vote,  the 
question  being  decided  by  the  majority  in  the  usual  manner. 
The  estimates  as  voted  are  reported  to  the  house,  which 
must  afterwards  agree  to  the  report. 

When  the  motion  is  made  for  going  into  committee  of 
supply,  is  the  constitutional  time  to  require  from  the  minis- 
ters of  the  crown,  explanations  of  the  state  of  foreign  affairs, 
or  of  other  subjects  of  importance,  on  which  full  communica- 
tions have  not  been  made  to  the  house.  The  diplomacy  and 
negotiations  of  the  ministers  may  be,  and  usually  are,  carried 
on  in  secret,  and  ofben  in  the  recess  of  parliament ;  but  on 
the  reassembling  of  parliament,  the  constitution  requires  that 
those  invested  with  the  executive  authority  should  explain 
and  justify  to  parliament  the  nature  and  objects  of  their 
policy,  and  the  state  of  their  relations  with  foreign  nations, 
in  order  that  the  house  may  express  its  opinion  on  such 
affiurs,  and  by  vote  or  resolution  signify  it  to  foreign  nations 
and  to  the  country. 

Such  subjects,  however,  may  be  (and  usually  are  when 
they  are  of  much  importance)  brought  forward  by  motions, 
which  any  member  is  entitled  to  propose,  and  for  which 
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days  are  fixed.  Notice  of  eucb  motions  must  be  giyen  and 
entered  in  the  order-book.^  There  is  also  a  constitutional 
priyilege,  of  putting  questions  to  the  ministers  of  the  crown, 
on  the  motion  which  is  always  made  on  Pridaj,  by  one  of 
the  ministers,  for  adjournment  till  Monday.  This  is  the  time 
for  questions  which  can  be  shortly  put  and  shortly  answered ; 
and  on  subjects  not  of  sufficient  importance  to  be  brought 
forward,  in  a  formal  manner,  on  motion. 

When  the  estimates  have  been  voted  (or,  in  actual  prac- 
tice, when  the  naval  and  military  estimates,  which  are  the 
largest  and  most  variable,  have  been  passed),  and  the  house 
of  commons  has  thus  determined  the  extent  of  the  provision 
to  be  made  for  the  national  service  during  the  year,  the 
house  resolves  itself  into  a  committee  of  ways  Ajm  meajts, 
at  which  it  becomes  the  duty  of  the  chancellor  of  the  ex- 
chequer to  submit  to  the  house,  in  detail,  resolutions  for 
voting  the  taxation  by  which  the  money  required  by  the  esla- 
mates  is  to  be  raised.  He  introduces  these  resolutions  to  the 
house  by  a  speech  which  is  called  "  the  Budget ;"  in  which 
he  reviews  the  financial  position  of  the  country  ;  and  esti- 
mates the  probable  returns  to  be  obtained  from  the  several 
sources  of  income;  and  with  reference  to  the  estimates  of 
the  year,  he  proposes  to  repeal  or  reduce,  or  to  impose  new 
or  additional  taxes,  as  the  exigencies  of  the  case  require. 
The  sources  of  income  are  not,  however,  the  subject  of  an- 
nual vote ;  the  taxes  being  now  chiefly  permanent  for  a  given 
period,  or  until  altered  by  parliament,  under  the  sevCTal 
classes  of  customs,  excise,  stamps,  taxes  (land  and  assessed, 
income  and  property),  post-office,  crown  lands,  and  miscel- 
laneous receipts ;  and  it  is,  in  general,  some  modification,  or 
reduction  of,  or  some  addition  to,  one  or  more  of  these 
classes  of  taxation,  that  the  annual  budget  proposes. 

Committees  of  ways  and  means  sit  at  intervals,  at  which 

the  resolutions  proposed  by  the  chancellor  of  the  exchequer 

in  his  budget  are  severally  submitted  to  the  committee,  and 

proposed  by  a  vote, — that  towfurds  raising  the  supply  granted 

^  May's  ParliAmentary  Practioe,  p.  21. 
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to  his  majesty,  there  shall  be  charged  and  paid  the  duty 
stated  in  the  resolution.  The  resolutions  when  voted  by 
the  committee  are  reported  to  the  house ;  and  the  report 
being  agreed  to,  bills  are  ordered  to  be  brought  in  by  which 
the  resolutions  are  conrerted  into  acts  of  parliament. 

But  although  the  rule  with  regard  to  voting  taxation  for 
only  one  year,  has  been  relaxed  for  public  convenience,  no 
pkn  of  expenditure  for  more  than  one  year  can  be  submit- 
ted to  the  house ;  nor  can  the  application  of  the  revenue  be 
voted  for  more  than  one  year.  In  these  committees  of  sup- 
I^y  and  ways  and  means,  the  independent  members  of  the 
house  of  commons  exercise  the  inquisitorial  functions  per* 
taining  to  the  house,  of  inquiring  into,  opposing,  amending, 
or  overthrowing  the  plans  and  proposals  of  the  ministers, 
by  the  power  the  house  possesses  of  altering  or  disallowing 
the  estimates,  and  of  diminishing  or  refusing  the  supplies  ; 
and  thus  they  indirectly  prescribe  the  course  to  be  taken  by 
the  government. 

If  money  be  required,  during  the  session,  for  the  public 
service,  acts  are  passed  authorizing  the  commissioners  of 
the  treasury  to  raise  the  money  voted,  in  anticipation  of  the 
revenue,  by  exchequer  bills,  which  the  Bank  of  England  is 
authorized  to  take,  and  to  advance  and  lend  money  upon 
their  security,  and  that  of  the  public  revenue  when  it  ar- 
rives in  the  consolidated  fund. 

But  it  is  not  only  necessary  that  all  the  money  required 
for  the  public  service  should  be  voted  by  the  house  of  com- 
mons, but  effect  must  be  given  to  their  votes  by  an  act  of 
parliament.  When  all  the  estimates  and  the  ways  and  means 
have  been  voted  and  passed,  a  bill  is  brought  into  the  house 
of  commons,  usually  near  the  end  of  the  session,  by  the  chan- 
cellor of  the  exchequer,  which,  when  it  has  passed  through 
both  houses,  is  called  an  Appbopbiation  Act.^    It  enacts 

*  The  following  is  the  tiUtf  of  an  appropriation  act :—"  An  act  to  applj 
a  torn  out  of  the  conBoUdated  fund,  and  the  surplus  of  vajs  and  meana, 
to  the  seirice  of  the  yewr  1869,  and  to  appropriate  the  supplies  granted  in 
this  session  of  parliament.*' 
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that  there  shall  be  issued  and  applied  for,  or  towards  making 
the  supply  granted  to  his  majesty  for  the  service  of  the 

year ,the  sum  of  £ (being  the  balance  of  the  supplies 

voted,  not  granted  by  preTious  acts),  out  of  the  consolidated 
fund  of  the  United  Kingdom ;  and  the  commissioners  of  the 
treasury  are  authorized  and  empowered  to  issue  and  apply 
the  same  accordingly; — to  issue  exchequer  bills  for  ^e 
amount,  bearing  interest,  and  the  Bank  of  England  is  em- 
powered to  take  the  bills,  and  to  advance  or  lend  money, 
at  the  receipt  of  the  Exchequer,  upon  the  credit  of  the  bills, 
and  the  growing  produce  of  the  consolidated  fiind.  llie 
aggregate  sum  voted  during  the  session,  consisting  of  the 
sums  granted  by  previous  acts,  and  the  sum  granted  by  the 
Appropriation  Act,  is  then  appropriated  to  the  several  ser- 
vices,— to  each  service,  as  a  gross  sum ;  which  is  afterwards 
subdivided  in  the  act  between  the  several  branches  of  the 
service,  according  to  the  estimates  voted  by  the  commons. 
This  is  done  with  so  much  detail,  that  the  items,  or  sevend 
sums  appropriated  by  the  act,  are  not  far  short  of  three 
hundred ;  and  even  the  supply  voted,  is  not  absolutely  given; 
but  is  only  a  maximum  which  the  government  are  not  to 
exceed.  The  appropriation  act  permits  the  transfer  of  small 
savings  from  one  item  to  another  in  the  same  service ;  but 
in  the  case  of  a  considerable  surplus  from  acknowledged  sav- 
ings, it  must  be  transferred  to  the  consolidated  fund,  so  that 
the  saving  may  come  under  the  consideration  of  parliament.^ 
Further  progress  was  made  in  the  financial  system  in 
1834,  when  the  ancient  financial  officers  of  the  crown  w«re 
displaced  by  new  officers  more  immediately  responsible  to 
parliament.  An  act  was  passed  which  abolished  the  ancient 
offices  of  auditor  and  four  tellers  of  the  exchequer,  and  other 
offices  subordinate  to  them ;  and  in  place  of  them  there  was 
appointed  a  "  comptroller-general  of  the  receipts  and  issue 
of  his  majesty's  exchequer ;"  with  an  assistant  comptroller 

^  See  debate  on  this  subject,  Hansard's  Parliamentaiy  Debates,  toL 
oxlix.,  p.  258,  16th  of  March,  1848. 
•  4  Wm.  IV.,  cap.  15. 
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and  clerks.  The  powers  of  the  ancient  ofiKcers  were  trans- 
ferred to  the  comptroller-general,  who  is  required  to  execute 
his  office  in  person ;  and  a  day  (the  11th  of  October,  1834) 
was  appointed  for  the  tellers  to  pay  over  the  balances  then 
in  their  hands,  into  the  Bank  of  England,  to  "  the  account 
of  his  majesty's  exchequer  ;'*  and  from  the  same  day  it  was 
provided  that  ail  public  moneys  which  before  were  paid  into 
the  exchequer  at  Westminster,  should  be  paid  into  the  Bank 
of  England,  to  the  credit  of  the  exchequer,  there  to  form 
one  general  fund. 

The  same  act  regulates  the  mode  of  issuing  money  to  the 
several  departments  of  the  public  service.  It  is  effected  by 
a  royal  order,  under  the  royal  sign-manual,  countersigned 
by  the  commissioners  of  the  treasury,  which  authorizes  and 
requires  the  comptroller  to  place  at  the  Bank  of  England 
the  sum,  or  part  of  the  sum,  granted  by  the  house  of  com* 
mons  to  a  specific  branch  of  the  public  service,  to  the  credit 
of  the  public  accountant  of  the  crown  in  that  branch  of  ser- 
vice to  which  the  money  is  to  be  applied. 

But  these  acts  only  required  the  net  revenue,  after  de- 
ducting the  expense  of  collection,  to  be  paid  into  the  Bank 
of  England ;  and  it  remained  to  bring  the  gross  income  and 
expenditure  under  the  immediate  control  and  supervision 
of  parliament.  That  was  effected  by  an  act  of  Queen  Vic- 
toria,^ which  directed  that  the  charges  payable  out  of  the 
several  branches  of  the  public  revenue,  or  on  or  out  of  the 
moneys  in  the  hands  of  commissioners,  or  collectors,  or  re- 
ceivers of  the  public  revenues,  or  in  or  out  of  the  consoli- 
dated fund  of  the  United  Kingdom,  should  cease ;  and  should 
be  charged  on,  and  payable  out  of  the  consolidated  fund,  out 
of  such  aids  and  supplies  as  should  from  time  to  time  be 
provided  and  appropriated  by  parliament  for  the  purpose.^ 

The  exercise  of  the  power  of  parliament  is  facilitated  by 

»  17  &  18  Vict.,  cap.  94, 1854. 

'  The  charges  of  collection  of  the  public  reyenue  are  included  in  the 
miscellaneous  estimates.  They  amounted  in  1858-59  to  £4,746,137,  in- 
cluding superannuations  of  revenue  departments. 
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the  annual  publication  of  the  national  accounts.  Acts  of 
parliament  require  the  commissioners  of  the  treasury  annu- 
ally to  lay  before  parliament  accounts  showing  the  total  in- 
oome  of  the  United  Kingdom,  for  one  year,  ending  on  the 
31st  of  March  in  each  year, — of  the  income  of  the  consoli- 
dated fund  for  every  such  year,  of  the  actual  payments 
thereout  within  the  year,  and  of  the  future  annual  charge 
upon  the  fund,  as  the  same  stood  at  that  day,— of  the  net 
produce  of  all  the  permanent  taxes  within  the  year, — of  the 
arrears  and  balances  due  from  all  public  accountants, — of 
the  exports  and  imports  of  the  United  Kingdom,  and  of  the 
shipping  registered  in  or  belonging  to  the  several  ports  of 
tiie  kingdom  within  the  year, — of  the  public  funded  debt, 
and  the  reduction  thereof, — of  the  unfunded  debt — and  an 
account  showing  how  the  moneys  given  for  the  service  of 
the  preceding  year  have  been  disposed  of.  These  accounts 
are  to  be  laid  before  parliament  on  or  before  the  30th  of 
June,  if  parliament  is  sitting ;  if  not,  within  fourteen  days 
after  its  next  meeting.  They  are  immediately  afterwards 
printed  and  circulated  amongst  the  members,  and  are  pro- 
curable by  the  public  at  the  cost  of  one  shilling.^ 

For  the  purpose  of  ascertaining  the  existence  of  any  sur- 
plus revenue,  which  would  be  applicable  to  the  reduction 
of  the  national  debt,  the  commissioners  of  the  treasury  are 
required,  within  thirty  days  after  the  31st  of  March,  the 
30th  of  June,  the  30th  of  September,  and  the  3l8t  of  Decem- 
ber, respectively,  to  cause  accounts  to  be  made  showing  the 
actual  receipt  and  expenditure  of  the  United  Kingdom, 
in  the  four  quarters  for  the  whole  of  the  year  ending  on 
such  several  quarter-days.  The  accoimts  of  the  income  and 
charge  of  the  consolidated  fund,  and  of  the  comptroller-ge- 
neral of  the  exchequer,  are  required  to  be  made  up  to  the 
same  days.^ 

By  these  arrangements  the  whole  revenue  of  the  coun- 
try, in  its  receipt  and  expenditure,  is,  directly  or  indirectly, 
1  56  Geo.  III.,  cap.  98,  amended  hj  17  &  18  Yiot.,  cap.  94. 
«  10  Geo.  IT.,  cap.  27  j  17  &  18  Vict.,  cap.  94. 


CH.  IT.]  THE   MUTINT   A0T8.  497 

completely  under  the  control  of  parliament ;  and  the  esti- 
mates and  supplies  being  voted  and  appropriated  for  one 
year  only,  the  machinery  of  gOTemment  is,  as  it  were, 
wound  up  for  the  year  only ;  and  if  the  crown,  although  it 
ia  under  no  positive  law  to  do  so,  should  not  call  parliament 
together  in  the  following  year  to  keep  the  machinery  in 
motion,  the  public  works  would  stop. 

But  parliament  has  not  relied  solely  even  on  the  annual 
yoting  of  the  estimates  and  supplies,  to  ensure  its  annual 
assembly.  The  Mutiny  Act,  by  which  the  army  is  raised 
and  maintained  in  discipline, — the  Marine  Mutiny  Act, 
which  provides  for  the  regulation  and  discipline  of  the  royal 
marines  and  navy, — and  the  Act  for  the  Manning  of  the 
Navy,  are  passed  for  only  one  year ;  and  if  parliament  were 
not  re-assembled  in  the  following  year,  and  these  acts  were 
not  renewed,  the  army  and  navy  would  be  disbanded. 

The  Mutiny  Act  regulates  the  number  of  men  to  be  raised 
for  the  army,  and  thus  the  house  of  commons  exercises  the 
power  of  determining  that  important  question  of  national 
policy.  Its  preamble,  which  is  still  continued  in  the  ancient 
form,  shows  the  jealousy  of  a  standing  army.  It  recites, 
"  that  the  raising  or  keeping  of  a  standing  army  in  time  of 
peace,  unless  with  the  consent  of  parliament,  is  against  law ; 
and  that  no  man  can  be  forejudged  of  life  or  limb,  or  sub- 
jected in  time  of  peace  to  any  kind  of  punishment  within 
this  realm  by  martial  law,  or  in  any  other  manner  than  by 
judgment  of  his  peers,  and  according  to  the  known  and 
established  laws  of  this  realm."  Provisions  then  follow  for 
embodying  the  army,  and  placing  it  under  martial  law  for 
one  year. 

The  necessity  imposed  on  the  crown  to  assemble  parlia- 
ment annually,  has  imposed  on  it  another  necessity,  that 
the  sovereign  shall  select  ministers  who  are  able  to  com- 
mand a  majority  in  the  house  of  commons, — in  other  words, 
to  induce  a  majority  of  the  house  to  vote  the  estimates  and 
supplies,  and  to  pass  the  annual  acts  for  the  maintenance  of 
the  army  and  navy.    This  has  also  made  it  necessary  that  the 
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chief  miniBters,  or  those  upon  whom  the  crown  chiefly  de- 
pends, should  be  members  of  the  house  of  commons,  where 
their  presence  is  indispensable  to  explain  the  policy  and  in- 
tentions of  the  goyemment,  and  to  answer  the  objections, 
and  to  meet  the  attacks,  of  the  Opposition.  These  necessi- 
ties have  given  great  power  and  influence  to  the  house  of 
commons  in  the  aflairs  of  government.  '^  But  (says  Burke) 
if  the  house  of  commons  limits  the  monarchy,  it  secures  and 
strengthens  it." 

"  It  is  the  privilege  (he  also  observes)  of  the  house  of 
commons  to  interfere  by  authoritative  advice  and  admoni- 
tion upon  every  act  of  executive  government,  without  ex- 
ception." The  house  of  lords,  as  the  great  council  of  the 
crown,  always  possessed  this  privilege ;  and  now  the  juris- 
diction of  the  two  houses  is  in  this  respect  co-ordinate. 
The  communication  between  the  crown  and  the  houses  takes 
place,  on  ihe  part  of  the  crown,  by  a  message  to  the  house, 
which  the  house,  without  delay,  takes  into  consideration, 
and  answers  by  an  humble  address.  The  houses  originate 
aDy  advice  by  an  humble  address  to  the  crown.  But  the 
policy  or  the  conduct  of  ministers  is  more  frequently  at- 
tacked and  brought  before  the  house  by  a  party  motion, — 
such  as  for  the  production  of  papers  or  correspondence^ — 
for  a  select  committee  of  inquiry, — by  a  resolution  disap- 
proving of  the  ministerial  measures,  or  by  a  direct  vote  of 
censure ; — when  the  real  question  is,  not  whether  a  certain 
act  or  policy  was  judicious,  but  whether  the  government 
shall  be  dismissed. 

The  ministers  usually  oppose  such  motions  by  attempt- 
ing to  show  that  the  production  of  papers  or  correspon- 
dence would  injure  the  treaty  or  arrangement  in  progreea, 
to  which  they  refer ;  or  that  there  are  no  evils  of  sufficient 
magnitude  to  call  for  inquiry ;  or  that  sufficient  means  have 
been  taken  to  remedy  those  evils,  or  that  they  will  be  best 
cured  by  other  means  than  by  a  resort  to  the  inquisitorial 
power  of  the  house.  If  the  ministers  are  outvoted  upon  a 
division  of  the  house,  the  defeat  is  generally  followed  by 
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tiie  resignation  of  their  offices,  in  which  case  the  crown  has 
to  form  a  new  ministry;  or  thej  may  obtain  the  consent 
of  the  crown  to  dissolve  parliament,  and  to  appeal  to  the 
people  on  the  question  between  them  and  their  opponents. 
But  if  the  ministers,  notwithstanding  their  defeat,  should 
continue  to  hold  office ;  or  if  thej  should  ha^e  been  guilty, 
whilst  in  office,  of  unconstitutional  conduct,  or  of  any  cri- 
minal practices,  they  then  may  be  removed  by  several  par- 
liamentary methods.  If  the  design  be  to  punish  as  well  as 
to  remove,  parliament  may  proceed  by  impeachment,  or  by 
bill  of  attainder,  or  bill  of  pains  and  penalties ;  from  which, 
as  we  have  seen,  it  is  not  in  the  power  of  the  crown  to 
shelter  its  ministers,  it  being  provided  by  the  Act  of  Settle- 
ment that  *'no  pardon  under  the  great  seal  shall  be  plead- 
able to  any  impeachment  by  the  commons  in  parliament." 
When  the  design  is  to  remove  only,  it  may  be  carried  into 
effect  by  an  humble  address  to  the  sovereign  that  he  would 
be  graciously  pleased  to  remove  his  ministers  &om  his  coun- 
cils. 

The  methods  of  proceeding  by  impeachment,  or  by  bill  of 
attainder,  or  bill  of  pains  and  penalties,  require  that  some 
criminal  charge  should  be  alleged,  and  that  it  should  be 
supported  by  legal  proof.  But  in  proceeding  by  address  to 
the  crown,  no  crime  or  delinquency  need  be  charged ;  it  is 
sufficient  to  allege  the  general  incapacity  of  the  ministers 
to  administer  the  public  affairs  for  the  advantage  of  the 
country ;  and  no  proof  is  required  if  the  allegation  proceeds 
from  a  majority  of  the  house. 

The  important  business  and  various  duties  entrusted  by 
the  constitution  to  the  two  houses  of  parliament,  require 
that  they  should  be  invested  with  large  powers  and  privi- 
leges. These  they  enjoy  by  virtue  of  "  the  law  and  custom 
of  parliament,"  collected  from  the  rolls  of  parliament,  and 
by  precedents,  and  continued  experience.  But  it  is  essen-. 
tial  that  the  privilege  should  be  according  to  ancient  custom ; 
and  in  1704,  the  lords  passed  a  resolution,  assented  to  by 
the  commons, "  that  neither  house  of  parliament  have  power, 
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by  any  vote  or  declaration,  to  create  to  themselres  new  pH- 
yilegeB,  not  warranted  by  tbe  known  laws  and  customs  of 
parliament.*'^  Any  extension  of  their  privileges  can,  there- 
fore, be  obtained  only  by  act  of  parliament.  One  of  the 
most  important  of  the  privileges  is  freedom  of  speech, — as 
to  which  the  Bill  of  Eights  declared  "  that  the  freedom  of 
speech,  and  debates  or  proceedings  in  parliament,  ought  not 
to  be  impeached  or  questioned  in  any  court  or  place  out  of 
parliament."*  This  privilege  protects  the  members  of  both 
houses  from  all  accountability  in  the  courts  of  law,  for  any- 
thing said  in  their  places  in  parliament ;  but  if  a  member 
proceed  to  publish  his  speech,  or  even  to  correct  a  news- 
paper report  of  it,  and  it  contains  libellous  matter,  such  a 
publication  brings  his  conduct  within  the  powers  of  the 
courts  of  law;  and  he  is  responsible  for  the  publication, 
although  not  for  the  speech.*  Publicity  is  essential  to  the 
success  of  representative  government,  and  is  now  easily 
effected  through  the  public  press.  But  it  was  a  long  time 
resisted ;  and  even  now  the  publication  of  the  debates  by 
the  newspapers  or  otherwise,  is  against  the  standing  orders 
of  the  houses,  although  tacitly  permitted  by  them,  whilst 
the  debates  are  correctly  and  faithfully  reported ;  but  if  they 
are  reported  maid  fide^  the  printer  may  be  called  before  the 
house,  and  punished  for  the  publication,  as  for  a  breach  of 
privilege.^  Publication,  also,  of  the  divisions  of  both  houses, 
with  the  names  of  the  members  who  voted  on  each  side,  on 
every  question,  is  a  matter  of  equal  importance;  and  to- 
gether they  furnish  the  parliamentary  constituency  and  the 
country  with  a  complete  daily  record  of  the  proceedings  of 
parliament,  and  the  part  taken  by  the  peers  and  represen- 
tatives.* 

»  14  Oommons'  Journals,  660.  ^  ^jtiUe^  p.  431. 

*  1  Espinasse's  Nisi  Frius  CaseB,  228.     1  Maule  and  Selwyn's  Be- 
ports,  278. 

*  May's  Parliamentary  Practice,  p.  80. 

*  The  contest  which  in  the  reign  of  G^rge  III.  ended  in  establishing 
the  practice  of  publishing  the  debates  of  the  two  houses  of  parliament. 
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The  order  of  the  houses  of  parliament  for  the  printing 
and  publishing  their  reports  and  papers,  was  deemed  in 
1836  to  be  a  protection  to  the  printer  in  an  action  against 
him  for  libellous  matter  contained  in  them.  Printers  and 
officers  of  the  house  of  commons  were  afterwards  engaged  in 
a  long  course  of  litigation,  imdef  the  protection  of  the  house, 
to  determine  the  nature  and  extent  of  the  parliamentaiy 
authority.^  At  length  the  questions  involved  in  the  proceed- 
ings were  settled  bj  "  an  act  to  give  summary  protection  to 
persons  employed  in  the  publication  of  parliamentary  pa- 
pers." It  recites  that  it  is  essential  to  the  due  and  effec- 
tual exercise  of  the  functions  and  duties  of  parliament,  and 
to  the  promotion  of  wise  legislation,  that  no  obstruction 
should  exist  to  the  publication  of  such  reports,  papers,  votes, 
or  proceedings  of  either  house  of  parliament,  as  such  house 
of  parliament  may  deem  fit  or  necessary  to  be  published ; 
and  it  enacted  that  proceedings,  criminal  or  civil,  against 
persons  for  the  publication  of  papers  printed  by  order  of 
either  house  of  parliament,  shall  be  immediately  stayed  on 
the  production  of  a  certificate,  verified  by  affidavit,  to  the 
effect  that  such  publication  is  by  order  of  either  house  of 
parliament.  Proceedings  are  also  to  be  stayed,  if  commenced 
on  account  of  the  publication  of  a  copy  of  a  parliamentary 
paper,  upon  the  verification  of  the  correctness  of  such  copy. 
And  in  proceedings  commenced  for  printing  any  extract 
fix)m,  or  abstract  of,  a  parliamentary  report  or  paper,  the 
defendant  may  give  the  report  in  evidence,  under  the  plea 
of  the  general  issue,  and  prove  that  his  own  extract  or  ab- 
stract was  published  bond  Jide,  and  without  malice ;  and  if 
such  be  the  opinion  of  the  jury,  a  verdict  of  "  not  guilty" 
will  be  entered.^ 

made  a  change  of  transoendent  importance  in  the  working  of  the  con 
stitation,  without  the  passing  of  any  law."  (Earl  Qrey  on  Parliamentarj 
Qoremment,  p.  10.) 

^  See  the  case  of  Stockdale  and  Hansard,  and  the  subsequent  litiga- 
tion described  in  May*s  Parliamentary  Practice,  pp.  169-162. 

«  8  &  4  Vict.,  cap.  9. 
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Breaches  of  the  privileges  of  the  houses,  resistaaoe  to 
their  orders,  and  obstruction  of  their  officers  in  the  execa- 
tion  of  the  orders,  are  punishable  as  contempts  of  the  au- 
thority of  the  house,  by  commitment  to  the  custody  of  the 
seijeant-at-arms,  or  to  the  Tower  or  other  prison.  The  pro- 
ceeding cannot  be  question^  in  any  court  of  law ;  the  ad- 
judication of  the  house  being  a  sufficient  judgment,  and  the 
warrant  of  the  Speaker  a  sufficient  commitment.  The  ser- 
jeant-at-arms, in  the  execution  of  the  Speaker's  warrant, 
may,  after  notice  and  demand  of  admission,  break  open  outer 
doors,  if  necessary,  in  order  to  execute  it.*  Nor,  if  the  war^ 
rant  recite  that  the  person  to  be  arrested  has  been  guilty 
of  a  breach  of  privilege,  can  the  courts  of  law  inquire  into 
the  grounds  of  the  detention  by  habeas  corpus,  but  must 
leave  the  prisoner  to  suffer  the  judgment  awarded  by  the 
house  by  whose  warrant  he  stands  committed.  Nor  can  the 
court  inquire  into  the  form  of  the  commitment,  even  sup- 
posing it  to  be  open  to  objection  on  the  ground  of  informa- 
lity.^ The  lords  can  commit  to  prison  for  a  fixed  time,  even 
beyond  the  duration  of  the  session ;  but  the  house  of  com- 
mons can  only  imprison  until  the  close  of  the  existing  session. 
The  commons,  therefore,  do  not  commit  for  any  period  of 
inprisonment ;  and  their  prisoners,  if  not  sooner  discharged 
by  the  house,  are  immediately  released  from  their  confine- 
ment on  a  prorogation,  whether  they  have  paid  the  fees  of 
the  serjeant-at-arms  or  not.* 

This  power  of  commitment  the  houses  exercise  to  punish 
infraction  of  their  general  orders  or  rules,  and  disob^ence 
of  particular  orders ;  indignities  offered  to  the  character  or 
proceedings  of  parliament ;  disrespectful  or  calumniating 
commentaries  or  reflections  on  the  conduct  of  parliament, 
or  its  members,  and  misrepresentations  of  their  speeches  in 
debate.  Any  infraction  of  the  privileges  of  parliament,  or  of 

>  Bardell  v.  Abbott,  14  East,  107 ;  affinned  in  error,  4  Taunton,  401. 
3  Per  Lord  Chief  Justice  Abbott ;  2  Chit  Bep.,  207 ;  8  Bam.  and 
Aid.,  420. 

'  May's  Parliamentary  Practice,  97. 
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its  members,  brought  to  the  notice  of  the  house  concerned 
in  it,  receives  immediate  attention  and  generally  supersedes 
aO  other  business.^ 

The  priyileges  of  the  individual  members  of  both  houses 
consist  of  freedom  from  arrest  in  civil  suits,^  and  exemp- 
tion from  service  on  juries.  But  the  former  privilege  does 
not  extend  to  criminal  charges,  to  breach  of  the  peace,  nor 
to  contempts  of  the  jurisdiction  of  the  courts  of  law  and 
eqnity.* 

^  A  minute  examination  of  theee  privilegeB  is  incompatible  with  this 
work ;  but  it  wiU  be  found  in  Mr.  May's  work. 
'  10  George  III.,  cap.  60. 
'  Lechmore  Chariton's  case,  2  Myhie  and  Craig,  316, 1837. 
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CHAPTER  V. 

THE  PEOPLE,— THEIR  BIGHT  TO  ELECT  THE  MEMBERS 
OF  THE  HOXJSE  OF  COMMONS. 

The  People. — ^The  Deroocrafcical  part  of  the  ConstitatioiL — Bepreeen- 
tation  before  the  Beform  Act. — Countj  Qualifloations  since  that  Act. 
— Freeboldere  of  Inheritance. — Freeholders  for  life. — Copyholders. 
— Leaseholders. — Occupiers. — Borough  Voters. — Occupiers. — Free- 
holders.— Counties. — Of  Cities. — Burgesses  and  Freemen. — Registra- 
tion of  Voters. — Overseers'  Lists. — Duties  of  Oyerseers,  Constables  and 
Clerks  of  Peace.— Court  of  Berising  Barristers. — Borough  Begistra- 
tion. — Overseers*  List. — ^Town  Clerk*s  List  of  Freemen. — Claims  by 
persons  omitted. — ^Borough  Bevisers. — ^Proceedings  at  the  PolL — Li- 
mits of  Counties  and  Boroughs. — Scotland. — Qualifications  of  Elec- 
tors.— Owners.— Life-Benters. — Tenants. — Boroughs  and  Towns. — 
ProprietorSjTenants,  and  Life-Benters. — Begistration. — ^Polling.  — Ire- 
land.— Qualification  of  Voters. — Freeholders. — Lessees  or  Assignees. 
— Copyholders. — Counties  of  Cities  and  Towns. — Freeholders. — 
Lesseee  or  Assignees. — Occupiers. — Boroughs.— Occupiers. — Free- 
men.— Statutes  Shortening  Elections  to  One  Day  in  England,  Scotland, 
and  Ireland.r-For  Begulating  Soldiers  during  Elections. — Statutes 
Begulating  Freedom  of  Choice. 

The  powers  and  duties  of  the  several  institutions  which 
form  the  government  having  been  described,  it  remains  to 
advert  to  the  governed, — to  describe  the  nature  of  the  politi- 
cal power  which  the  people  possess  and  exercise  imder  the 
constitution ;  and  the  means  which  they  have  to  influence 
the  legislative  and  executive  institutions  to  the  course  of 
action  they  desire ;  and  afterwards  to  show  the  effect  of  the 
constitutional  system  in  the  production  and  preservation  of 
the  personal  liberty  of  the  people. 
The  People  consist  of  all  persons  bom  within  the  do- 
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minions  of  the  crown,  at  home  or  abroad,  and  of  persons 
bom  oat  of  the  dominions,  whose  Others,  or  grand&thers, 
(bj  the  &ther's  side)  were  natiye-bom.  All  these,  as  na* 
loral-bom  subjects,  enjoj,  or  may  acquire,  the  fullest  personal 
and  political  rights  conceded  bj  the  constitution.  Aliens 
may  be  made  denizens  by  the  king's  letters-patent,  and  thus 
be  admitted  to  domicile  in  the  kingdom,  and  to  enjoy  the 
protection  of  the  laws,  and  to  hold  lands ;  and  by  act  of 
parliament  they  may  be  naturalized,  and  be  qualified  to 
enjoy  or  acquire  all  tiie  personal  and  political  rights  of  na- 
tive subjects,  except  being  enabled  to  sit  in  the  privy  council, 
or  ux  either  of  the  houses  of  parliament,  or  to  take  any  office 
of  trust,  civil  or  military,  under,  or  any  grant  of  lands  from 
the  crown.* 

The  chief  political  power  possessed  by  the  people  arises 
from  their  right  of  electing  representatives,  as  members  of 
the  house  of  commons.  That  power  is  neither  inconsider* 
able,  nor  remote  from  the  supreme  power ;  for  when  the 
crown  convenes  the  parliament,  their  suffirages  decide,  by 
the  preponderance  of  party  men  elected  and  returned,  what 
principles  of  government  shall  prevail,  and,  to  a  great  ex- 
tent,  what  men  shall  be,  for  the  time,  the  depositaries  of  the 
executive  power.  The  constitution  has  not,  however,  con- 
fided this  important  trust  to  the  whole  body  of  the  people ; 
although  the  representatives,  when  elected,  are  the  represen- 
tatives of  all. 

Prom  the  qualified  body  of  electors,  also,  those  are  ex- 
cluded who  are  exposed  to  infiuences  likely  to  prevent  free 
and  unbiassed  choice.  Thus,  it  is  declared  by  statute  that 
"no  commissioner  or  other  officer  employed  in  charging, 
collecting,  or  managing  the  duties  of  excise,  customs,  stamps, 
or  houses,  or  in  the  post-office  (the  several  departments 
of  the  revenue),  shall  have  any  vote  in  the  election  of  mem- 
bers of  parliament."^ 

The  ancient  principle  of  elective  qualification  was,   in 
counties,  the  ownership  of  landed  property,  and  in  boroughs, 
>  1  Geo.  I.,  stot.  2,  cap.  4.  .^  22  George  III.,  cap.  41. 
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the  poBseision  of  the  corporate  franchise  or  fineedom.  In  ihe 
First  Part  of  this  work  the  qualifications  were  traced  from 
the  earliest  period  of  our  history  to  the  Beform  Act  pasted 
in  1882.^  But  the  ccmstitotional  principle  of  Section  had 
long  before  that  time  become  deteriorated;  and  the  first  opo> 
ration  of  the  Beform  Act  was  to  put  an  end  to  what  was  piac* 
tically  a  system  of  nomination  to  seats  in  the  house  of  com* 
mons.  Many  of  the  ancient  boroughs  were  decayed ;  and 
from  the  paucity  of  voters  to  which  they  were  reduced,  they 
had  £EQlen  und^  the  power  of  ihe  great  landowners  of  the 
Ticinity,  of  peers,  or  of  wealthy  commoners, — who  caused 
their  sons,  or  relatives,  or  political  adherents,  to  be  elected, 
without  the  shadow  of  any  voluntary  choice  by  the  voters. 
The  Beform  Act  deprived  the  boroughs  in  that  dependent 
condition,  of  the  right  of  r^uming  members ;  it  restricted 
others,  whose  pcqmlation  in  point  of  numbers  did  not  justify 
the  continuance  of  the  right  of  electing  two  members,  to  cme 
only;  and  it  transferred  the  rights  of  election,  ^us  va* 
cated,  to  more  populous  constitu^icies, — dividing  some  of 
the  counties  into  two,  and,  the  county  of  York,  into  three 
divisions,  with  two  members  to  each, — giving  three  and  two 
members  to  other  counties  which  before  respectively  re- 
turned two  and  one  only, — and  giving  the  right  of  return- 
ing members  to  boroughs  q£  large  populaticHi,  before  unre- 
presented, and  to  new  boroughs  and  one  new  county  called 
into  existence  by  the  act. 

The  act  also  dealt  with  the  quslificationfl  of  tiie  electors, 
which,  at  the  time  it  was  passed,  remained  as  under  the  old 
statutes;  confined  in  counties  to  freeholders  possessing 
freehold  property  of  the  yearly  value  of  forty  shillings,  (ex- 
cluding copyholders,  and  leaseholders  for  years,)  and  in  cities 
and  boroughs,  confined  in  most  cases  to  the  freemen  or  bur- 

1  See  ante,  p.  124.  The  oonslitoticn  of  the  United  States  6sm  not 
prescribe  any  general  principle  of  qualification  for  the  electors  to  the 
house  of  r^reaentatiTeB.  Each  State  conducts  the  election  of  its  re- 
presentatires,  and  the  constitution  only  declares  that  **  the  electors  in 
each  State  shall  have  the  qualifications  requisite  fbr  electors  of  the  most 
numerous  bran<^  of  the  State  Legishture."  (Article  1,  sect.  2.) 
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gesMB  of  the  oorporatioiiB,  in  respect  of  their  personal  fran- 
ddse,  ahhongh  insome  cases  connected  with  burgage  tenure, 
or  the  ownership  of  houses  within  such  cities  or  towns  as 
were  counties  of  themselves ;  and  in  a  few  cases  extended 
toaspeeiesof  umrenal  suffinge^-^tothe  potwallopers,  or  all 
those  male  persons  who,  in  addition  to  the  reguliur  inhabit- 
ants of  the  borough,  had  resided  six  months,  whether  as 
honsekeepers  or  lodgers,  within  the  precincts  of  the  borough, 
without  haying  been  chargeable  as  paupers  in  any  pariah  for 
twelve  months. 

The  Brform  Act'  was  framed  on  the  ancient  principle  of 
ownership  of  hinds  and  tenements ;  but  extended  to  copy- 
hiM  {HToperty  as  well  as  to  freehold;  and  to  ownerships  of  a 
lower  legal  grade  than  tenures  for  life.  In  cities  and  boroughs 
the  principle  was  lowered  to  proprietorship  by  occupation 
moely;  by  which  the  aad^it  corporate  franchise  possessed 
by  freemen  was  placed  generally  in  a  position  of  inferiority, 
in  regard  to  numbers,  to  the  franchise  obtained  by  occupa- 
tion; and  it  was  otherwise  much  dirfavoured  by  the  act, 
whose  operation  tends  to  a  gradual  diminution,  and  finally 
an  extinction  of  the  ancieot  franchise. 

Voters  for   Counties. 

The  elective  franchise  for  counties  is  attached  exdusively 
to  lands  and  tenements,  and  is  to  be  exercised  by  persons 
(being  male  persons  of  fall  age,  and  not  subject  to  any  kgal 
incapacity)  having  lands  and  tenements  wiUiin  the  county, 
or  division  of  county,  of  the  several  tenures  following,  when 
they  have  be^i  registered  as  voters  in  the  manner  hereafter 
explained. 

1.  FBHiHOLniBS  OF  Ikhzbitakcb  of  the  yearly  value 
of  not  less  than  forty  shillings.  These  are  not  mentioned 
in  the  Beform  Act ;  and  the  right  to  vote  remains  as  ex- 
pressed by  the  old  statute  of  1482,'  which  was  not  repealed. 

^  2  William  IT.,  cap.  46 :  **  An  Act  to  amend  the  Bepreeentation  of  the 
People  in  England  and  Wales."    Jnne  7, 1832. 
>  10  Hen.  YL,  oop.  2.    See  <mi^  p.  128. 

Z  2 
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Therefore  freeholders  who  are  the  absolute  owners  of  their 
property  (seised  in  fee)  are  now,  as  they  were  under  the  old 
law,  entitled  to  yote,  whether  the  qualifying  property  is  in 
their  own  occupation  or  not« 

2.  Fbeiholdibs  roB  Lifb. — ^She  ancient  statute  made 
no  distinction  between  freeholders  of  inheritance,  and  free* 
holders  for  Hfe.  It  considered  ail  who  held  freehold  property 
for  life  to  be  freeholders ;  and  under  tiie  general  name,  were 
(omprehended  persons  holding  what  were  called  freehold 
eases, — leases  for  their  own  Uves,  or  for  the  lives  of  any 
other  person  or  persons*  These  were  entitled  to  Tote  if  the 
beneficial  interest  in  their  leasesr  above  the  reserved  rent^ 
was  of  the  value  of  forty  shillings.  It  also  comprehended 
clergymen  in  respect  of  the  benefices  which  they  hold  for 
life.  These  ancient  franchises  were  continued  by  the  Be- 
form  Act,  which  reserved  the  rights  of  every  person,  who 
was  at  the  time  of  the  passing  of  the  act,  seized  for  his 
own  life  or  for  the  life  of  another,  or  for  any  lives  what- 
ever, of  any  freehold  lands  or  tenements,  in  respect  of  which 
he  then  had,  or  but  for  the  passing  of  the  act,  might  ac- 
quire, the  right  of  voting,  so  long  as  he  should  be  so. 
seiied  and  be  duly  registered.  But  subject  to  that  reserva- 
tion of  existing  rights,  the  right  to  vote  of  a  freeholds 
for  life — ^whether  for  his  own  lite,  or  the  life  of  another, — 
depends  upon  his  possessing  one  of  the  following  qualifica- 
tions— ^that  he  is  in  the  actual  occupation  of  the  property, — 
or  that  it  has  come  to  him  by  marriage,  marriage-settlement, 
devise,  or  promotion  to  any  benefice  or  any  ofSce, — or  that 
it  is  of  the  clear  yearly  value  of  not  less  than  £10  above  all 
rents  and  charges.  Thus,  in  the  two  first  cases,  he  may  vote 
in  respect  of  freehold  property  held  for  life  of  the  value 
of  forfy  shillings,  as  an  old  freeholder. 

8.  CoPTHOLDEBS,  or  owncrs  in  law  or  equity  of  any  other 
land  than  freehold,  held  for  any  life  or  lives  whatever,  or 
any  other  larger  estate,  of  the  yearly  value  of  not  less  than 
£10,  over  and  above  all  rents  and  charges. 

4.  Leasbholdebs^  either  as  lessee  or  assignee  oi  lands 
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of  an  J  tenure  tot  the  unexpired  reridUe  of  A  term  origin 
nally  not  leas  than  sixty  years,  (whether  determinable  on 
Uvea,  or  not,)  if  of  the  dear  yearly  yalue  of  ^10 ; — of  a 
term  originally  not  less  than  twenty  years,  of  tiie  clear 
yeariy  value  of  not  less  than  £50.  But  sub-lessees,  or  as« 
6igneee  of  an  under-lease  must  be  in  the  actual  occupation 
of  the  premises* 

5*  OocupiSBS  of  lands  or  tenements  as  tenants,  at  a  dear 
yeariy  rent  of  not  less  than  £50.  By  a  later  act^  the  lands 
and  tenements  need  not  be  the  same,  but  different  lands  and 
tenements,  rented  and  occupied  in  succession,  during  the 
twelve  months  previous  to  the  last  day  of  July ;  and  lands 
and  tenements,  occupied  by  joint  occupiers,  shall  give  a  vote 
to  each,  in  case  the  rent  when  divided  by  the  number  of 
occupiers,  shall  give  a  rent  of  not  less  than  £50  to  each. 

The  same  act  has  explained  a  provision  of  the  Beform 
Act,  that  no  trustee  or  mortgagee  of  property  should  vote, 
unless  in  actual  possession  or  receipt  of  the  rents  and  pro* 
fits  of  the  estate,  by  declaring  that  the  mortgagor  in  actual 
possession  or  in  receipt  of  the  rents  and  profits  shall  vote, 
notwithstanding  the  mortgage ;  and  that  the  cestui  que  trust 
in  actual  possession,  or  in  receipt  of  the  rents  and  profits, 
though  he  may  receive  them  through  the  hands  of  the 
tamstee,  shall  vote  for  the  same,  notwithstanding  the  trust. 

The  right  of  voting  for  counties  is  further  restricted  by 
enactments  in  the  Beform  Act,  that  fireeholds  within  cities 
and  boroughs  in  the  occupation  of  the  freeholder  himself, 
shaQ  not  confer  a  vote  for  the  county,  if  of  such  value  as 
to  confer  a  right  to  vote  for  the  city  or  borough ;  and  with 
respect  to  copyhold  and  leasehold  property  within  cities 
and  boroughs,  such  property  confers  no  right  of  voting  for 
the  county,  if  of  such  value  as  to  confer  a  right  on  the 
owner,  or  any  other  person,  to  vote  for  such  city  or  borough, 
whether  the  right  shall  have  been  acquired  or  not. 

There  is  a  further  general  restriction  that  freeholders, 
copyholders,  customary  tenants,  or  tenants  in  ancient  de« 
J  6Tiot.,cap.  18, 
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mesne  (tbat  is,  all  bolden  at  piop^ty  not  kaaehold)  eamioi 
be  registei^  as  Toten,  imleat  th^  haye  been  in  actual  poBsei* 
iion,  or  in  receipt  of  the  rents  and  profits  of  their  qnalifying 
propeity,  for  six  calendar  months  at  least,  next  prerions  to 
the  last  daj  of  Jnlj  in  the  jear  in  which  thej  daim  to  be 
registered.  Nor  can  a  lessee  or  assignee,  nor  occupier  and 
tenant,  be  registered  unless  he  has  been  in  actual  pooocsiian 
or  receipt  of  rents  and  profits  tor  twelve  calendar  months 
prcTious  to  the  last  daj  of  July  in  such  year.  But  pooooD- 
sion  or  enjoTment  of  rents  and  profits  for  these  respective  pe- 
riods, is  not  required  in  cases  where  the  qualifying  property 
has  come  within  the  jear  to  the  person  claiming  to  be  re* 
gistered  as  a  voter,  by  descent,  succession,  marriage,  maiw 
riage-settlement,  devise^  promotion  to  a  b^iefice  in  the 
church,  or  to  an  office. 

Borough  Votori. 

1.  OocuPiEBS  OF  HouBxs. — ^The  right  of  voting  for  cities 
and  boroughs  is  conferred  on  every  male  person  of  fiill  age» 
and  not  under  any  legal  incapacity,  who  occupies  witinn  the 
borough,  as  owner  or  tenant,  any  house,  warehouse,  count- 
ing-house,  shop,  or  other  building  (^ther  separately  or  jointiy 
with  land  within  the  borough,  occupied  therewith  by  him 
as  owner,  or  as  tenant  under  the  same  landlord),  of  the 
clear  yearly  value  of  not  less  than  £10.  Premises  jomUy 
occupied  by  more  persons  than  one  as  owners  or  tenants, 
confer  the  right  of  voting  on  each  of  such  joint  occupiers, 
if  the  clear  value  thereof,  wh«:i  divided  by  the  number  of 
occupiers,  gives  a  sum  of  not  less  than  £10  for  each  oc- 
cupier. 

This  right  is  restricted  by  enactments  that  no  person  shall 
be  registered  in  any  year  as  a  voter  unless  he  has  occupied 
the  premises  for  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year, — ^nor  unless  he  has  been 
rated  during  that  time  in  respect  of  the  premises  to  all  rates 
for  relief  of  the  poor, — nor  unless  he  hs^  paid,  on  or  belbre 
the  20th  of  July  in  that  year,  all  the  poor's  rat^  imd  as- 


CH.  T.]  T0TSB8  FOB  BOBOUGHl.  511 

Bessed  taxes  which  have  become  p^r^ble  firom  him  in  respect 
of  the  premises,  previonsl  j  to  the  5th  daj  oi  Janiiary  in  the 
same  jear,^ — ^nor  unless  he  have  resided  for  six  calendar 
months  next  previous  to  the  last  day  of  July,  within  the 
borough,  or  within  seven  statute  miles  thereof,  or  any  part 
thereof^ — such  distance  by  a  latw  acf  to  be  measured  in  a 
straight  line  on  the  horizontal  plane  from  the  point  within 
any  city  or  borough  from  which  such  distance  is  to  be 
measured  according  to  the  direction  oi  the  Beform  Act. 
The  premises  may,  however,  be  different  premises,  occupied 
in  immediate  succession  during  the  twelve  calendar  months 
next  previous  to  the  last  day  of  Julyt 

2.  PbbihoiiDSbs  IK  OoyKTT  BoBOiTGHS.— In  cities  and 
tovms  which  are  counties  of  themselves,  the  freeholders  have 
the  same  rights  of  voting  as  county  freeholders  if  duly  regis* 
tered ;  but  no  freeholder  or  burgage  tenant  can  be  registered 
unless  in  actual  possession  or  receipt  of  the  rents  acnd  profits 
for  his  own  use  for  twelve  calendar  months  previous  to  the 
last  day  of  July  (except  the  property  came  to  him  by  de* 
scenty  succession,  miurriage,  marriage-settlement,  devise,  or 
prmnotion  to  any  benefice  in  a  church,  or  to  any  office),  nor 
unless  he  has  resided  for  six  calendar  months  next  previous 
to  the  last  day  of  July,  within  such  city  or  town,  or  within 
seven  statute  miles  thereof  or  any  pvrt  thereof,  measured 
as  before  mentioned. 

8.  BvBOSssBs  OB  Pbbimbk  of  any  city  or  borough  re-* 
turning  a  member,  and  in  the  city  of  London  freemen  and 
liverymen,  are  entitled  to  vote  if  duly  registered.  But  no 
person  can  be  registered  in  any  year  unless,  on  the  last  day 

1  This  date  was  altered  from  the  20th  of  July  bj  the  act  11  &  12 
Tiot^  cap*  90,  which  enacted  that  after  the  Ist  of  January,  1849,  no 
person  should  be  required,  in  order  to  entitle  him  to  hare  his  name 
inserted  in  the  list  of  Toters  for  any  city,  town,  or  borough  in  England, 
to  have  paid  his  poor's  rates  or  assessed  taxes,  except  such  as  became 
payable  preriously  to  the  6th  of  January  in  the  same  year ; — ^but  no 
person  should  be  put  in  the  list  unless  those  rates  and  taxes  were  paid 
on  or  before  the  20th  of  July  following. 

«  6  Vict.,  cap.  18,  s.  76. 
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of  July  in  such  year,  he  be  qualified  in  such  manner  as  would 
entitle  him  then  to  vote  if  such  were  the  day  of  election, 
and  the  Eeform  Act  had  not  passed, — ^nor  unless  he  had  re* 
sided  for  six  calendar  months  next  previous  to  the  last  day  of 
July,  within  his  city  or  borough,  or  within  seven  statute  miles 
of  the  place  where  the  poll  would  have  been  taken  if  the 
Beform  Act  had  not  been  passed, — ^nor  unless  (in  ihe  case 
of  a  borough  sharing  with  another  place  the  right  of  eleo- 
tion)  within  seven  statu^  miles  of  such  place.  But  a  bur- 
gess or  freeman,  elected  or  admitted  after  the  8lst  of  Mardii 
1831,  otherwise  than  in  respect  of  birth  or  servitude,  does  not 
acquire  a  right  to  be  registered  as  a  voter.  Nor  does  any 
person  become  entitled,  as  a  burgess  or  freeman,  in  re- 
spect of  birth,  unless  his  right  be  ori^nally  derived  through 
some  person  admitted  or  entitled  to  be  admitted  before  the 
31st  of  March,  1831,  or  through  some  person  who  since 
that  time  has  become,  or  who  shall  afterwards  become,  a 
burgess  or  freeman  in  respect  of  servitude. 

No  person  shall  be  registered  as  a  voter  for  any  city  or 
borough,  who  within  twelve  calendar  months  next  previous 
to  the  last  day  of  July  in  each  year,  shall  have  received 
parochial  relief,  or  other  alms  which  by  law  disqualify  him 
from  voting  at  elections. 

But  thes0  rights  cannot  be  exercised  unless  the  person 
qualified  to  vote — whether  in  counties  or  boroughs — be  duly 
registered  on  the  beoi8T£b  which  the  Beform  Act  requires 
to  be  annually  made  out  by  the  overseers  of  every  parish, 
and  of  every  city  and  borough,  up  to  the  last  day  of  July 
in  each  year.  The  Beform  Act  introduced  a  new  system  c^ 
investigating  and  determining  the  right  of  the  voter  prior  to 
the  time  of  taking  the  poll ;  and  by  removing  the  inconveni* 
ence  and  delay  which  prevailed  in  the  old  mode  of  conduct* 
ing  elections,— when  the  voter's  right  was  determined  at  the 
poll, — the  time  occupied  by  contested  elections  was  much 
shortened — that  of  a  county  election  from  fifteen  days  (the 
former  limit)  to  two  days, — ^and,  by  a  later  act,  to  one  day. 
This  was  efiected  by  the  system  of  making  and  settling  re- 
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gisten  of  yoters  before  the  election,  and  rendering  these 
conclufliye  of  the  rights  of  all  persons  whose  names  appeared 
in  the  register  to  vote  at  the  election. 

The  system  of  registration  was  revised  a  few  years  after  the 
Beform  Act,  and  re-enacted  ;^  and  it  is  under  the  authority  of 
the  later  act  that  the  registration  is  now  conducted.  County 
r^istrations  are  commenced  by  the  derk  of  the  peace,  who 
ia  required  annually,  before  the  10th  of  Jime,  to  send  his 
precept  to  the  overseers  of  the  poor  of  the  several  parishes 
within  his  county,  to  prepare  their  lists,  for  which  purpose 
the  derk  of  the  peace  must  furnish  them  with  printed  forms, 
and  a  copy  of  the  register  then  in  force,  applicable  to  each 
parish,  and  written  instructions  how  to  proceed.  The  over- 
seers, before  the  20th  of  June,  must  publish  a  notice  re« 
quiring  all  persons  entitled  to  vote,  not  being  on  the  exist- 
mg  register,  or  whose  qualifications  are  changed,  or  who  in« 
tend  to  make  a  new  claim,  to  give  or  send  to  the  overseers, 
before  the  20th  of  July,  notice  in  writing,  of  their  claim, 
ngned  by  the  claimant.  The  overseers,  before  the  last  day 
of  July,  are  required  to  make  an  alphabetical  list  of  the 
persons  who  have  so  claimed,  containing  the  names,  places 
of  abode,  and  qualifications  of  the  claimants,  the  description 
of  the  property,  and  the  name  of  the  occupying  tenant. 
They  are  empowered,  if  they  have  reasonable  cause  to  be- 
lieve any  one  on  the  list  not  to  be  entitled  to  have  his 
name  there,  to  add  the  word  *  Objected'  in  the  margin  of 
the  list,  opposite  the  name ;  and  the  word  *  Dead'  against 
the  names  of  those  whom  they  believe  to  be  dead.  Before 
the  1st  of  August  the  overseers  must  sign,  and  print  and 
publish  the  lists. 

Any  person  upon  the  register  may  object  to  any  person 
upon  the  list,  as  not  having  been  entitled  on  the  last  day  of 
July  preceding,  by  giving,  before  the  25th  August,  notice, 
signed  by  the  party  objecting,  to  the  overseers,  and  to  the 
person  objected  to,  and  to  the  occupying  tenant,  if  the  place 
of  abode  of  the  party  objected  to,  be  not  within  the  parish. 

»  By  6  Vict.,  cap.  18. 

z  3 
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On  or  before  the  29th  Augort,  the  OTerseers  must  retom 
to  the  derk  of  the  peaoe  the  copy  of  the  register,  and  wiUi 
it  the  list  of  claimants^  witii  the  marginal  additkma ;  and  a 
copy  of  the  list  of  persona  olijected  to. 

A  similar  list  must  be  annually  made  in  citiea  and  bo- 
roughsy  where  the  oTerseoFs  are  set  in  motion  bj  the  town- 
clerks,  and  are  required  to  follow  the  same  system  as  thai 
prescribed  for  county  registration,  and  within  tiie  sane 
dates;  but  in  the  notice  calling  on  claimants  to  regpster, 
they  are  required  to  add,  that  no  person  can  be  inserted  in 
the  list,  unless  he  pay,  on  or  before  the  20di  day  of  Jidy 
ensuing,  all  the  poor's  rates  and  assessed  taxes  which  be- 
came payable  before  the  5th  day  of  January  preceding. 
The  town-clerks  are  required  to  prepare  and  publish  lirti 
of  the  freemen  entitled  to  Tote;  and  objections  may  be  made 
to  the  respective  lists  by  notices  to  the  oreraeers  or  town- 
clerks,  as  in  the  case  of  the  counties.  In  the  city  of  Lon- 
don, the  secondaries  of  the  City  issue  preoepts  to  the  eleiks 
of  the  Hvery-companies,  requiring  them  to  make  the  lists, 
and  to  transmit  them  to  the  secondaries  to  be  fixed  in  the 
Guildhall  and  Boyal  Exchange. 

The  decision  of  the  daims,  and  the  final  revincm  and  set- 
tlement of  the  lists,  are  confided  to  barristers,  i^pomted  by 
the  senior  judges  on  their  circuits.  The  revising  banister 
for  each  county,  makes  a  circuit  through  the  county,  and 
holds  open  courts,  for  the  revision  of  the  oounly  and  bo- 
rough lists,  at  convenient  times,  between  the  15th  S^tem- 
ber  inclusive,  and  the  last  day  of  October  inclusive— of 
which  public  notice  is  given.  The  courts  are  attended  by 
the  clerk  of  the  peace,  and  overseers,  and  by  the  town-deik 
of  the  boroughs,  and,  in  London,  by  the  secondaries.  The 
revising  barrister  is  empowered,  after  consideration  of  the 
claims,  to  insert  the  names  of  perscms  omitted  fi*om  ^ 
lists,  to  correct  mistakes  proved  before  him,  to  expunge  the 
names  of  persons  whose  qualifications  are  insuflkient  in 
law,  and  the  names  of  persons  proved  to  him  to  be  dead; 
and  in  cases  where  the  nature  or  desmption  of  the  qualifi- 
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<»tion  is,  in  his  judgmmity  insufficient  for  identity,  he  may 
ezpnnge  such  names,  unless  the  defective  matters  be  sup« 
plied  before  he  has  completed  the  revision  of  the  list.  Par« 
ties  who  have  given  notioe  to  the  revising  barrister  of 
their  intention  to  oppose  a  daim,  are  admitted  to  oppose 
it  by  evidence  or  otherwise ;  and  when  the  notices  of  ob« 
jeciion  have  been  proved  to  have  been  given,  the  barrister 
must  require  it  to  be  proved  that  the  person  objected 
to,  was  entitled  on  the  last  day  of  July  i»receding  to  have 
his  name  inserted  in  the  list  of  voters,  in  respect  of  the 
qualification  described  in  the  list,  or  his  name  shall  be  ex* 
punged  from  the  list.  When  the  revisions  are  completed, 
the  county  lists  are  to  be  sent  to  the  derk  of  the  peace,  and 
those  of  the  boroughs  to  the  town-clerks.  An  appeal  is 
allowed  from  the  court  of  the  revising  barrister  to  the  court 
of  common  pleas,  whose  judgments,  which  are  final,  must 
be  notified  to  the  sheriff  or  returning  officer,  having  the 
custody  of  the  lists,  so  that  the  necessary  alterations  or  cor* 
sections  may  be  made. 

The  register  being  thus  completed  by  proceedings  anterior 
to  the  election,  the  voter  has  nothing  more  to  do  when  an 
election  is  announced,  than  to  attend  in  person  at  the  hust- 
ings, or  poUing-place  appointed  for  his  locality,  and  there 
vote,  orally  and  publicly,  for  the  candidate  whom  he  prefers. 
The  register  is  conclusive  evidence  that  the  qualifications 
annexed  to  the  names  continue  in  force ;  provided  in  the 
ease  of  boroughs  the  voter  has,  ever  since  the  dlst  July  in 
the  year  in  which  his  name  was  registered,  continued — and 
that  at  the  time  of  the  voting  he  continues — to  reside  within 
the  limits  of  the  borough.  No  inquiry  can  be  made  at  the 
time  of  polling,  as  to  the  right  of  any  person  to  vote ;  except 
that  the  returning  officer  must,  if  required  on  behalf  of  any 
candidate,  put  to  the  voter  the  questions, — ''  Are  you  the 
same  person  whose  name  appears  on  the  register  as  A.  B., 
and  have  you  already  voted,  here  or  elsewhere,  for  this 
county  or  borough,  at  this  election  ?''  These  questions  the 
voter  is  required  to  answer ;  and,  if  required  on  behalf  of 
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a  candidate,  to  make  oath,  or  affirm,  to  the  truth  of  his  an- 
swers. 

The  advantage  of  the  new  system  inttoduced  by  the  Be- 
form  Act,  cannot  be  appreciated,  without  an  acquaintance 
with  the  old  practice,  where  the  inquiry  into  the  qualifica- 
tion of  the  voter  was  reserved  for  the  hustings,  at  the  time 
when  he  tendered  his  vote.    He  was  then  liable  to  be  ex- 
amined by  the  opposing  agent  upon  his  qualification,  and 
upon  any  grounds  which  might  invalidate  his  rote;  and 
these  examinations,  when  delay  was  necessary  for  the  in- 
terests of  the  candidate,  were  frequently  carried  to  an  ex- 
treme length.    But  even  there  the  questioning  of  the  voter's 
right  did  not  always  terminate ;  for  in  case  of  doubt,  the  poll- 
clerk  appointed  by  the  returning  officer  to  take  the  votes, 
had  the  power  of  sending  the  case  to  be  argued  before  the 
court  of  the  high  sheriff,  or  county  court,  which  sat  through- 
out the  election,  presided  over  by  a  barrister  as  the  sheriff's 
assessor ;  and  where  each  candidate  was  represented  by  a 
barrister  and  solicitor.     The  ancient  practice  required  the 
polling  for  the  whole  county  to  take  place,  in  one  and  the 
same  locality ;  but  now  power  has  been  given  to  the  sheriff, 
or  returning  officer,  to  erect  polling-places  in  various  parts 
of  the  county,  city,  or  borough,  for  taking  the  votes ;  and  no 
person  is  permitted  to  vote  but  at  the  polling-place  allotted 
to  his  neighbourhood. 

The  Beform  Act  was  accompanied  by  another  act,^  passed 
in  the  same  session,  to  settle  and  describe  the  divisions  of 
counties,  and  the  electoral  limits  of  cities  and  boroughs. 
The  divisions  of  the  counties  are  described  in  a  schedule  to 
the  act,  and  are  called  by  the  names  of  the  hundred  or  prin- 
cipal places  in  each  division ;  and  the  electoral  boundaries 
of  each  city  and  borough  are  defined  in  another  schedule 
with  great  minuteness.  By  these  divisions  and  the  general 
effect  of  the  Eeform  Act  the  county  members  of  England  and 
Wales  were  increased  from  95  to  159 ;  the  number  of  mem- 
bers for  London,  by  the  division  of  the  Metropolis  into  new 
>  £  A  8  Wm.  IV.,  cap.  64. 
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boroughs,  was  increased  to  18;  66  boroughs  were  disfrao- 
ehised,  or  put  into  the  well-known  schedule  A,  and  81  had 
their  number  of  members  reduced  to  one ;  43  new  boroughs 
were  created,  of  which  22  returned  two  members,  and  21 
one  member  each. 

SCOTLAND. 

Scotland  also  had  its  reform  act,^  hj  which  its  representa-* 
tives  were  increased  &om  46  to  63,  its  countj  members  be- 
ing fixed  at  30,  and  its  burgh  or  town  members  at  23.  The 
rights  of  existing  fireeholders  were  reserved  during  their 
lives,  or  their  enjoyment  of  the  same  property :  subject  to 
that  reservation,  no  person  should  acquire  the  right  of  voting 
except  by  one  or  other  of  the  qualifications  described  in  the 
following  analysis  of  the  act. 

Cov4Uy  Voters, 

OwNBES. — ^Every  owner  of  lands,  houses,  feu-duties,  or 
other  heritable  subjects,  of  the  dear  yearly  value  of  £10, 
after  deduction  of  feu-duty,  etc.,^  if,  by  himself  or  his  tenants, 
in  possession  of  such  subjects,  and  himself  in  actual  occupa- 
tion, or  in  receipt  of  the  rents  and  profits  thereof.  But  he 
must  have  been  the  owner  for  six  months  prior  to  the  31st 
July,  unless  the  property  came  to  him  by  inheritance,  mar- 
riage, or  death,  or  by  appoinment  to  an  office. 

Ldtx-Bevtebs — where  two  or  more  persons  interested  as 
life-renter  and  as  fiar.  Each  joint-owner  having  a  share  of 
the  value  of  £10.  Husbands  in  respect  of  property  of  their 
wives,  or  as  tenants  by  the  courtesy  of  Scotland  after  the 
death  of  their  wives. 

Tbkakts — under  leases  of  not  less  than  67  years,  or  for 
the  life  of  the  tenant,  if  tenant's  interest  not  less  than  £10 
yearly  value. 

1  2  &  8  Wm.  lY.,  osp.  65.  The  preamble  of  the  Scotch  Befonxi  Act 
states  it  to  be  expedient  that  the  right  of  election  should  be  extended  to 
persons  of  property  and  inUUigenoe,  There  is  no  similar  statement  in 
the  English  Act. 

>  The  fortj-shilling  freeholder  does  not  exist  in  Scotland. 
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For  not  less  than  19  years,  if  yearly  value  of  tenant's  in- 
terest not  less  than  £50. 

In  personal  occupancy,  if  yearly  rent  not  less  than  £50. 

If  not  less  than  £300  has  been  paid  as  price  or  grassum 
for  the  tenant's  interest,  whaterer  the  rent. 

But  they  must  have  been  tenants  for  twelve  months  prior 
to  Blst  July  in  any  year,  unless  the  property  came  by  in- 
heritance, etc. 

Burghs  and  Tovms, 

Pbopbietobs,  TxiTAirrs,  and  Lite-Esvtsbs  for  12  months 
preyiouB  to  Slst  July,  in  the  occupation  of  a  house,  ware- 
housOy  counting-house,  shop,  or  building  within  the  city, 
burgh,  or  town,  and  resident  within  seven  miles  thereof, 
of  the  yearly  value  of  £10.  The  right  of  voting  formerly 
vested  in  town-councils  ceased. 

The  true  owners,  if  resident,  of  the  like  premises,  of  the 
like  value,  are  entitled  to  vote,  although  they  do  not  occupy 
any  premises  within  the  limits  of  the  burgh ;  and  the  hus- 
bands of  such  owners  in  the  lifetime  of  their  wives,  or  after 
their  death,  if  tenants  by  the  courtesy  of  Scotland. 

The  power  of  voting  depends  upon  registration.  The 
list,  in  the  case  of  counties,  is  made  out  by  the  pariab 
schoolmaster,  who  makes  his  returns  of  claims  and  objec- 
tions, to  the  sheriff-clerk  of  the  county.  The  sheriff  holds 
courts  for  revising  the  lists,  and  from  whose  decision  there 
is  an  appeal  to  ^  the  sheriffs  liable  in  attendance  at  the  cir- 
cuit courts  of  justiciary."  The  lists  for  burghs  are  made  out 
by  the  assessors  of  every  burgh,  who  return  them  to  the  town- 
clerks,  and  they  are  revised  by  the  sheriff  of  the  county.* 

The  eldest  sons  of  Scotch  peers  were  declared  entitled  to 
be  registered  and  to  vote ;  and  also  to  serve  as  members  for 
any  county  or  borough  in  Scotland.  No  member  for  any 
county  in  Scotland  shall  be  required  to  be  qualified  as  an 
elector  within  the  county.* 

*  19  &  20  Yict.,  cap.  58,  by  which  the  registration  for  borghs  is  now 
latecU  t  See  mU,  p.  466. 
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IRELAND. 

The  Act  of  Union,  in  1801,  provided  that  the  qualifica- 
tions of  voters  in  Ireland,  in  respect  of  property,  should  be 
the  same  as  in  England ;  but  the  forty-shilling  freeholders, 
as  electors  of  counties,  were  disfiranchised  in  1829,  and  the 
qualification  of  fireeholders  was  raised  to  £10.^  The  Irish 
Beform  Act^  gave  votes  to  persons  possessing  certain  new 
qualifications,  in  addition  to  the  persons  then  hj  law  qua- 
lified to  vote ;  and  it  declared  that  all  laws,  statutes,  aod 
usages  then  in  force  respecting  elections  of  members  for 
any  county,  city,  town,  or  borough  in  Ireland  should*  save 
as  they  were  repealed  or  altered  by  the  Beform  Act,  remain ; 
and  they  were  thereby  re-enacted  and  declared  to  be  in  full 
force.    The  existing  voters  were 

Fbssholdebs  (including  leaseholders  for  their  own  lives, 
or  the  life  or  lives  of  any  other  person)  having  property  of 
the  dear  yearly  value  of  £10,  or  of  £20  of  the  late  currency 
of  Ireland. 

To  these  were  added  by  the  Beform  Act, 

CoPYHOLDEBS  for  life,  or  for  the  life  of  another,  or  for 
any  lives,  or  larger  estate,  of  the  yearly  value  of  £10,  above 
all  rents  and  charges. 

Lessees  or  Assiokees  for  any  term,  originally  not  less 
than  sixty  years,  with  a  beneficial  interest  of  £10  per  an- 
num, above  all  charges. 

Lessees  or  AssieNEss  for  any  term,  originally  not  less 
thBn/ourteen  years,  with  a  beneficial  interest  of  not  less 
than  £20  per  annum. 

Lessees  or  Assicfkebs  for  any  term  originally  not  less 
than  twenty  jeim,  with  a  benefici^  interest  not  less  than 
£10  per  annum. 

The  last  dass  of  lessees  or  assignees  of  a  term  of  20  years, 
could  not — ^nor  could  a  person  being  only  sub-lessee,  or  assig- 
nee, of  an  underlease,  in  respect  of  a  term  of  60  years,  of  14 

^  10  Geo.  ly.,  cap.  8.  This  was  done  in  oonneotion  with  the  Bonnii 
Catholic  Belief  Act.  s  2  &  8  Wm.  lY.,  cap.  88. 
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years,  or  20  years — vote  unless  in  the  actual  occupation  of 
the  premises. 

An  act  passed  in  1850^  made  changes  in  the  qualifica- 
tions, hy  giving  the  elective  franchises  to  the  following 
persons. 

OcoxTPiEiis,  as  tenants  or  owners,  of  lands  or  tenements, 
rated  under  the  Irish  Poor  Belief  Act,  as  occupiers,  at  the 
annual  value  of  £12,  or  upwards,  if  duly  registered  as  be- 
ing occupied  for  twelve  calendar  months. 

OwNEES,  legal  or  equitable,  in  fee-simple,  fee-tail,  or  for 
their  own  lives  (the  latter  not  in  respect  of  leaseholds)  or 
having  an  estate  of  freehold  for  lives  renewable  for  ever — or 
an  estate  quasi  in  tail  of  such  freehold,  of  lands  rated  to  the 
relief  of  the  poor,  at  the  net  annual  value  of  £5  or  up- 
wards, and  which  shall  be  to  the  owner  of  the  net  annual 
value  of  £5,  above  all  taxes,  cesses,  or  rates,  payable  out  of 
the  same. 

By  the  operation  of  this  act  no  person  can  vote  in  respect 
of  any  qualification  which  requires  the  voter  to  have  been 
the  occupier^  except  under  the  provisions  of  this  act.  And 
no  person  can  vote  for  a  county  in  respect  of  tenements 
within  a  parliamentary  city  or  borough,  in  respect  of  which 
he  would  or  might  be  entitled  to  vote  for  such  city  or  bo- 
rough. 

Counties  of  Cities  and  Counties  ofTovms, 

The  Beform  Act  gave  the  elective  franchise  to  the  follow- 
ing persons,  in  addition  to  those  qualified  b^ore  the  Beform 
Act. 

Ebeeholdebs  of  lands  or  tenements  within  the  city  or 
town,  in  actual  occupation,  with  a  beneficial  interest  of  the 
clear  yearly  value  of  £10. 

Lessees  or  Assigkees  for  such  terms,  of  such  value,  and 
subject  to  such  provisions  as  would,  if  within  a  county,  give 
a  vote  for  the  county. 

1 18  &  14  Yict.,  cap.  69 :  '*  An  act  to  amend  the  laws  which  regulate  the 
qualification  and  registration  of  pariiamentaiy  TOtera  in  Irdand,"  etc. 
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:  OccTTPiBBS,  after  six  months'  occapation,  of  any  house, 
warehouse,  counting-house,  or  shop,  of  the  clear  yearly  value 
ofnot  less  than  £10. 

The  rights  of  forty-shilling  fireeholders  then  being,  were 
sayed,  so  long  as  they  continued  owners  of  the  same  tene- 
ments. 

(Htie9  and  Barought. 

OociTFiEBS — after  six  months'  occupation— of  any  house, 
warehouse,  counting-house,  or  shop,  of  the  dear  yearly  value 
of  £10. 

FBEsmiir — ^freeholders,  and  persons  who  by  reason  of  any 
corporate  law  or  other  right,  were,  at  the  time  of  the  Beform 
Act,  by  law  entitled  to  vote, — and  all  who  by  birth,  marriage, 
or  service,  or  by  virtue  of  any  statute  then  in  force  should 
thereafter  be  admitted  to  their  freedom,  if  duly  registered, 
and  so  long  as  they  reside  within  seven  statute  miles  of  the 
borough ; — and  not  being  honorary  freemen  admitted  after 
30th  March,  1881. 

The  act  of  1850  altered  the  Beform  Act  as  to  occupiers  in 
cities  and  boroughs,  by  reducing  the  qualification  fi*om  £10 
to  £8  as  follows : — 

OooupiBBS,  as  tenant  or  owner,  rated  under  the  last  act 
for  the  relief  of  the  poor,  as  occupier  at  a  net  annual  value 
of  £8,  or  upwards,  if  duly  registered  as  having  occupied  for 
twelve  months. 

All  other  qualifications  by  occupation  in  boroughs  should 
cease,  save  and  except  forty-shilling  fi-eeholders,  or  £5  inha- 
bitant householders,  who  might  be  qualified  under  the  Be- 
form Act. 

This  act  repealed  all  previoiis  enactments  as  to  registra- 
tion in  Ireland,  and  substituted  a  revised  system.^ 

The  Beform  Acts  were  followed  by  others  to  improve  its 
working  system ;  and  it  is  no  inconsiderable  part  of  its  suc- 
cess that  it  has  enabled  contested  elections,  as  well  in  coun- 
ties as  in  cities  and  boroughs,  (with  some  exceptions,)  to  be 
carried  through  in  one  day.  This  was  effected  by  dividing 
the  counties  and  boroughs  into  polling-districts,  each  pro- 
U8  &  14  Yict.,  cap.  69,  s.  65. 
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yided  with  poUing-bootlis  00  srranged  that  not  more  tlian  a 
limited  number  of  voters  should  poU  at  each  booth,  in  Eng- 
land not  more  than  800,— in  Ireland  not  more  than  100, — 
and  in  the  former  not  more  than  100,  if  a  candidate  should 
require  that  arrangement  and  pay  the  expoisea.  In  Eng- 
land and  Wales,  at  citj  and  borough  elections,  the  poll  com- 
mences at  8  A.H.,  and  continues  till  4  p.m.  ;^  in  county  elec- 
tions, it  commences  at  8  a.m.,  and  is  kept  open  until  5  p.h.^ 

In  Scotland,  at  elections  for  cities  on  buighs,  tiie  sheriff 
must  within  two  days  after  the  receipt  of  the  writ  announce 
the  day  for  the  election,  which  must  be  not  less  than  four 
nor  more  than  ten  days  after  the  day  on  which  the  writ  was 
^received  (except  with  regard  to  certain  districts  of  burghs, 
as  to  which  the  old  law  remains,  as  not  less  than  ten  nor 
more  than  sixteen  days),  the  poll  to  be  kept  open  for  one 
day  only  between  the  hours  of  8  and  4.*  In  counties  the 
poll  is  limited  to  one  day,  between  the  same  hours,  except 
in  the  counties  of  Orkney  and  Shetland,  where  the  poll  may 
be  kept  open  for  two  consecutiTO  days.^ 

In  Ireland  the  same  law  was  applied  to  cities  and  bo- 
roughs, by  a  statute  passed  in  1847,  which  reduced  the  time 
of  polling  fi^nn  five  days  to  one.^  A  later  statute  shortened 
the  time  for  taking  the  poll  at  contested  elections  for  coun* 
ties,  as  well  as  £^  cities  and  boroughs,  which  it  divided 
into  polling-districts  with  a  separate  polling-place  to  each. 
It  enacted  that  in  counties  tiie  polling  shall  commence  on 
the  day  next  but  two  after  the  day  fixed  for  the  election  (the 
nomination-day),  and  shall  continue  for  two  successive  days 
only  from  9  a.h.  of  the  first,  and  8  a.h.  of  the  second  day, 
until  4  in  the  afternoon.  At  elections  for  cities  and  bo- 
roughs the  polling  shall  commence  at  8  A.H.,  of  the  day  next 
but  one  after  the  nomination-day,  and  be  continued  open 
until  6  P.M.* 

These  proceedings  have  been  £Eicilitated  by  enactments 
declaring  that  in  England  the  oaths  of  allegiance,  abjuration, 

>  5  &  6  Wm.  IV.,  cap.  36, 1836.  s  16  &  17  Vict,  cap.  16, 1853. 
»  6  ib  6  Wm.  IV.,  cap.  78, 1836.  *  16  A 17  Vict,  cup.  28, 1853. 
»  10  &  11  Vict.,  c  81, 1847.  «  13  &  14.  Vict,  cap.  68. 
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and  sapremacy  shall  not  be  taken  by  an  j  Toter,  nor  an  j  oath 
in  lieu  thereof;^  and  that  no  Soman  Catholic  in  Ireland  shall 
be  required  to  take  the  Soman  Catholic  oath,  previoualy  to 
Yoting  at  elections,  but  shall  be  admitted  to  yote  on  the  same 
conditions,  and  taking  the  same  oaths,  as  are  taken  by  Pro* 
testants  in  Ireland.'  The  first  of  these  acts  defined  the 
duty  of  the  returning  o£E[cer  in  case  of  riot  or  open  violence^ 
whether  on  the  day  of  nomination  of  candidates,  or  on  the 
day  of  polling.  He  shM.  not  terminate  the  business,  but 
shall  adjourn  until  the  following  day ;  and,  if  necessary,  until 
the  interruption  or  disturbance  shall  have  ceased ;  Sunday, 
GKx>d-Friday,or  Chri8tmas-day,intervening,to  be  passed  orer* 

It  was  formerly  a  matter  of  great  constitutional  jealousy 
if  soldiers  were  allowed  to  remain  in  the  vicinity  of  eleo* 
tions,  whilst  they  were  going  on.  An  old  law'  required  that 
soldiers  billeted  or  quartered  in  a  city  or  borough,  should 
he  removed  to  the  distance  of  at  least  two  miles ;  but  when 
the  polling  was  reduced  to  one  day,  the  remoyal  of  soldiers 
was  discontinued ;  and  now,  no  soldier  within  two  miles  of 
the  place  of  election,  is  permitted  to  go  out  of  his  barracks 
or  quarters,  unless  to  mount  or  reliere  guard,  or  to  give  his 
vote ;  and  he  is  to  return  with  all  convenient  speed.  It  is 
the  duty  of  the  clerk  of  the  crown  in  chancery,  or  of  the 
officer  making  out  the  writs  for  the -elections,  with  all  con- 
venient speed,  to  give  notice  to  the  secretary-at-war,  who 
must  give  notice  to  the  general  commanding  the  district,  who 
must  give  orders  for  enforcing  compliance  with  the  law.^ 

The  constitution  requires  that  all  elections,  of  whatever 
nature,  shall  be  made  with  the  utmost  freedom.  This  was 
declared  as  early  as  in  the  Statute  of  Westminster  I.  **  And 
because  elections  ought  to  be  free,  the  king  commandeth, 
upon  great  forfeiture,  that  no  man,  by  force  of  arms,  nor  by 
malice,  or  menacing,  shall  disturb  any  to  make  free  elec- 
tions."*  The  Declaration  of  Rights  also  provided  "that  elec- 

>  6  &  6  Wm.  IV.,  cap.  86>  8.6.  «  6  &  7  Vict.,  cap.  28. 

»  8  Geo.  2,  cap.  20.  <  10  A  11  Vict.,  cap.  21. 

*  3  Edw.  I.,  cap.  6,  anno  1275. 
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tion  of  membera  of  parliament  ought  to  be  firee/'^  To  pre- 
yent  the  influence  of  the  crown,  Btatutea  p&ssed  soon  aiter 
the  Beyolution,  enacted  that  officers  engaged  in  managing 
and  collecting  the  revenue,  who  should  bj  word,  message, 
or  writing,  or  in  any  other  manner,  endeayour  to  persuade 
an  elector  to  giye,  or  to  dissuade  anj  elector  firom  giving  his 
vote  for  the  choice  of  anj  person  as  a  member  of  parlia- 
ment, should  forfeit  £100,  to  be  recovered  bj  any  informer, 
and  be  disabled  firom  holding  any  office  of  trust  under  the 
crown.'  The  house  of  commons,  by  a  resolution  against 
the  interference  of  peers  in  elections,  declares — "  That  it  is 
a  high  infiringement  of  the  liberties  and  privileges  of  the 
commons  of  the  United  Kingdom,  for  jany  lord  of  parlia- 
ment, or  other  peer  or  prelate,  to  concern  himself  in  the 
election  of  members  to  serve  for  4he  commcms  in  pariia- 
ment ;  or  for  any  lord-lieutenant  or  governor  of  any  county, 
to  avail  himself  of  any  authority  derived  firom  his  commis* 
sion,  to  influence  the  election  of  any  member*"'  Proteotion 
has  been  still  further  extended  to  the  voters,  by  a  recent 
statute*  in  analogy  to  the  old  Statute  of  Westminster  1, 
which  has  made  it  a  misdemeanour,  punishable  with  fine  or 
imprisonment, — besides  the  forfeiture  of  £50,  recoverable 
by  any  person  who  shall  sue  for  the  same, — for  any  person, 
**  directly  or  indirectly  to  make  use  of,  or  threaten  to  make 
use  of  any  force,  violence,  or  restraintj-^^-or  to  inflict,  or 
threaten  the  infliction  of  any  injury,  damage,  harm,  or  loss, 
— or  in  any  manner  to  practise  intimidation  upon  or  against 
any  person, — in  order  to  induce  or  compel  such  person  to 
vote  or  refrain  fix)m  voting, — or  on  account  of  such  person 
having  voted  or  refirained  from  voting  at  any  election*"^ 

1  Jnie,  p.  481. 

>  5  &  6  Wm.  and  Mary,  cap.  20  and  48.  12  A;  13  Wm.  and  Maxy, 
cap.  10.    10  Anne,  oi^.  19. 

'  May's  Parliamentary  Practice,  p.  464.  An  Irish  peer,  elected  and 
not  haying  declined  to  serve  for  any  county,  city,  or  borough,  in  Gh^eat 
Britain,  is  expressly  exempted  from  the  operation  of  the  resolution. 

n?  &  18  Vict.,  cap.  102,  s.  6. 
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CHAPTER  VI. 

THB  PBOPLB, 

PETITIONS  AM)  PUBLIC  MEBTINGS. 

Bight  to  Petitkni. — ^Necessaiy  to  Bepreeentotiye  Systom. — Importaaoe 
of  (he  Bight. '-Parliamentaiy  Begulations. — ^Public  Meetmgs. — Biot 
Act. 

Thb  right  and  practice  of  petitioning  the  king,  in  hia 
ooundll  or  his  parliament^  ha?e  been  before  shown  to  have 
existed  at  a  Yciy  earlj  period.  The  statute  of  Charles  U.,^ 
npon  the  ground  of  preventing  '^  tumultuous  and  disorderly 
soliciting  of  hands  to  petitions,'*  imposed  restrictions  upon 
the  exercise  of  the  right,  by  enacting  that  no  person  should 
procure  the  hands,  or  consent,  of  above  twentv  persons  to 
any  petition  to  the  king,  or  both  or  either  houses  of  parlia* 
ment,  for  alteration  of  matters  established  hj  law  in  church 
or  state,  unless  the  matter  thereof  had  been  first  consented 
to  and  ordered  by  three  justices  of  the  county,  or  by  the 
major  part  of  the  grand  jury  at  the  assizes  or  quarter  ses- 
sions ;  or,  if  arising  in  London,  by  the  lord  mayor,  aldermen, 
and  commons  in  common  council  assembled ;  nor  should  any 
such  petition  be  presented  to  the  king  or  houses  of  parlii^ 
ment,  accompanied  with  excessive  number  of  people,  nor  at 
any  one  time  above  the  number  of  ten  persons.'*  The  Bill 
of  Bights  confirmed  the  general  right  of  petitioning,  by  de- 
claring **  that  it  is  the  right  of  the  subject  to  petition  the 
king ;  and  all  commitoients  and  prosecutions  for  such  peti- 
tioning are  illegal."^ 
It  has  been  decided  in  the  courts  that  the  Bill  of  Bights 
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did  not  repeal  the  statute  of  Charles  II.  ;^  but  the  statute 
places  little  restraint  on  the  exercise  of  the  right  of  petition- 
ing as  it  now  practically  exists.  It  would  not  be  difficult 
to  comply  with  the  requisitions  of  the  statute,  if  it  were 
desired  to  present  a  petition  ^  signed  and  accompanied  by 
excessive  number  of  people;"  but  in  modem  times  there  is 
no  occasion  for  such  display.  It  is  not  now  usual  to  peti* 
tion  the  king  for  alteration  of  matters  in  church  or  state : 
since  the  legislative  power  has  become  wholly  vested  in  the 
parliament,  and  the  king's  ministers  are  always  members 
of  one  or  other  of  the  houses,  petitions  to  the  king,  indi- 
vidually, have  been  gradually  disused; — when  the  people 
communicate  with  their  sovereign  directly,  it  is  usually  on 
occasions  which  call  for  congratulatory  addresses.  The  houses 
of  parliament  have  acted  in  accordance  with  the  statute ; — 
their  standing  orders  provide  that  petitions  addressed  to 
^ther  house  of  parliament  must  (except  in  a  few  instances, 
of  which  petitions  of  the  City  of  London  are  the  diief)  be 
presented  by  a  member  of  the  house. 

The  right  of  petitioning  is  a  necessary  adjunct  of  the  re- 
presentative system.  It  is  the  mode,  and  the  only  mode, 
by  which  the  people  communicate  with  the  parliament ;  and 
more  especially  with  their  own  house  of  refMresentatives,  to 
inform  them  of  their  views  and  opinions  on  subjects  under 
the  consideration  of  parliament ;  or  by  which  they  suggest 
any  measure  that  they  consider  necessary  or  advantageous 
to  the  public  good.  The  right  is  not  confined  to  electors. 
As  the  members  of  the  house  of  commons  are  representa- 
tives of  the  whole  body  of  the  people,  although  elected  by  a 
part  only,  so  the  right  of  petitioning  belongs  equally  to  all ; 
and  may  be  exercised  by  any  individual,  whether  an  elector 
or  not ;  and  either  alone  or  in  conjunction  with  oth^v. 

The  exercise  of  the  right  is  of  great  importance ;  for  the 
number  of  petitions  and  of  petitioners,  and  also  the  absence  of 
petitions,  in  favour  of,  or  against  any  measure  before  parlia- 
ment, are  considered  to  indicate  the  feelings  and  opinions 
^  Bex  V.  Lord  George  Gtordon,  DonglM  Beportsi  p.  671* 
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of  the  people  concerning  it ;  and  are  taken  into  considera- 
tion, aa  an  argument  of  weight,  in  both  houses.  To  &cili- 
tato  reference  to  this  index  of  the  people's  opinions,  the 
house  of  commons  appoints  ^  a  committee  on  public  peti- 
tions," under  whose  directions  the  petitions  are  classified  and 
analyzed.  This  analysis  giyes  the  name  of  each  petition,  the 
number  of  the  signatures,  imd  its  general  object.  Beports 
of  the  committee  are  printed  three  times  a  week,  giving 
these  particulars,  and  also  summing  up  the  total  numbers 
of  petitions  and  signatures  in  &Tour  o^  or  against  each 
public  measure;  and  when  a  petition  appears  firom  its  im- 
portance, or  its  peculiar  arguments  and  &ct8,  to  require  spe- 
cial notice,  it  is  printed  at  length,  in  an  appendix  to  the 
Beport.^  By  these  means  not  only  are  the  two  houses  en- 
abled to  estimate  the  number  and  importance  of  the  peti- 
tions, and  to  deduce  firom  them  the  people's  wishes ;  but  the 
people  themsebres  may  obtain  the  views  and  opinions  of  each 
other  by  reading  the  reports,  which  are  procurable  at  the 
dieapest  rate  of  purchase. 

Tl^  standing  orders  enforce  on  the  members  entrusted 
with  petitions,  the  duty  of  reading,  before  they  present 
them,  in  order  to  assure  themselves  that  no  flagrant  viola- 
tion c^  the  standing  orders  regulating  petitions,  is  apparent 
on  the  hce  of  them.  In  the  house  of  lords  a  peer  may  com- 
ment on  the  petition  he  presents,  and  upon  the  general  mat- 
ters to  which  it  refers ;  and  if  this  should  lead  to  a  debate, 
there  is  no  rule  of  the  house  to  Hmit  its  duration.  But  in 
the  house  of  commons,  to  whom,  as  representatives  of  the 
people,  petitions  are  &r  more  numerously  addressed  than 
to  the  lords,  and  where  economy  of  time  is  of  great  impor- 
tance, no  debate,  nor  even  introductory  speech  is  allowed, 
unless  the  petition  refer  to  some  matter  of  immediate  im- 
portance. But,  if  required,  it  may  be  read  by  the  clerk  at 
the  table.  This  economy  of  time  is  compensated  by  the 
publications  of  the  committee  on  public  petitions,  to  which 
there  is  no  similar  publication  in  the  house  of  lords.^ 

1  May's  Parliamentary  Fraotioe,  p.  410.  *  Zbid,^  p.  408. 
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.  Petitions  to  the  legislature  now  generally  proceed  from 
PvBLio  Mestinos,  coimtj,  city,  town,  parochial,  or  any 
other  district, — convoked  by  the  sherifi^  mayor,  or  other  of- 
ficial, on  the  written  requisition  of  some  of  the  freeholders^ 
burgesses,  electors,  or  inhabitants ;  but  no  such  concurrence 
of  the  official  authorities  is  necessary, — a  meeting  may  as- 
semble by  l^e  spontaneous  act  of  any  portion  of  the  people.^ 
The  constitutional  right  is  undoubted ;  all  that  the  law  re- 
quires is  that  the  meeting  assemble  peaoealdy,  for  the  pur- 
pose of  exercising  the  constitutional  right,  and  that  it  be 
omducted  without  any  violence,  leading  to  a  breach  of  the 
peace.  In  the  event  of  a  meeting,  legal  in  its  inception  and 
declared  purpose,  becoming  tumultuous  and  riotous,  it  would 
then  be  illegal,  and  liable  to  be  dispersed  by  the  magistrates 
under  the  authority  of  the  Blot  Act. 

That  act  was  passed  in  the  reign  of  G^rge  L^  It 
provides  that  if  any  persons,  to  the  number  of  twelve  or 
more,  being  iinlawfiiUy,  riotously,  and  tumultuously  assem* 
bled  together,  to  the  disturbance  jof  the  public  peace,  and 
being  required  or  commanded  by  a  justice  of  the  peace, 
sheriff,  mayor,  or  other  officer,  by  proclamation  in  the  king*9 
name,  to  disperse,  shall  unlawfiiUy,  riotously,  and  tumul- 
tuously remain  or  continue  together  for  one  hour,  such  con- 
tinuing together  shall  be  adjudged  felony,  and  the  offender 
shall  suffer  death. 

The  magistrate  is  directed,  among  the  rioters,  or  as  near 
to  them  as  he  can  safely  come,  with  a  loud  voice  to  com- 
mand,— or  cause  to  be  commanded — silence,  and  then  to 
make,  or  cause  to  be  made,  the  proclamation  following : — 

*'  Our  sovereign  lord  the  king  chargeth  and;  commandeth 
all  persons,  being  assembled,  immediately  to  disperse  them- 

>  Pnblic  meetmgs  for  political  purpoMB,  it  is  said,  cannot  be  traced 
to  a  higher  origin  than  the  year  1769.  (Hallam's  Constitutional  Histoiy, 
YoL  ii.  p.  420.) 

'  1  Qeo.  I.,  Stat.  ii.  cap.  5.  An  act  for  presenting  tumalts  and 
riotous  assemblies,  and  for  the  more  speedy  and  eflbotoal  punishing  Um 
rioters. 
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selves,  and  peaceably  to  depart  to  their  habitations,  or  to 
their  lawful  business,  upon  the  pains  contained  in  the  act, 
made  in  the  first  year  of  King  George,  for  preventing  tu- 
mults and  riotous  assemblies.— God  save  the  King!" 

Persons  who  do  not  disperse  within  the  hour,  may  be 
seized  and  apprehended  by  any  magistrate  or  peace  officer, 
.  or  by  any  private  person  commanded  by  them  to  assist ;  and 
must  be  carried  before  the  magbtrates  of  the  county  or  places 
to  be  proceeded  against  according  to  law.  If  any  of  the 
rioters  happen  to  be  killed,  maimed,  or  hurt  in  the  dispers- 
ing, seizing,  or  apprehending  of  them,  by  reason  of  their 
resistance,  the  magistrates  and  all  other  persons  acting  in 
enforcing  the  law  shall  be  free,  discharged,  and  indemnified 
against  all  persons. 

The  great  severity  of  this  law  is  to  some  extent  mitigated 
by  the  warning  it  requires  to  be  given,  and  the  time  it  allows 
for  dispersion.  It  also  protects  the  people  from  sudden  at- 
tacks by  the  military,  who  usually  in  such  cases  act  under 
the  direction  of  the  magistracy,  and  do  not  use  their  arms 
until  the  Biot  Act  has  been  read,  and  the  hour  has  expired. 
But  if  actual  outrage  has  commenced,  and  the  mob  collec- 
tively, or  a  part  of  it,  or  any  individual,  within  and  before 
the  expiration  of  the  hour,  attempts  or  begins  to  perpetrate 
an  outrage  amounting  to  a  felony,  it  is  the  duty  of  the 
magistrates  and  all  present,  to  endeavour,  by  the  most  ef- 
fectual means,  to  stop  the  mischief,  and  to  apprehend  the 
offender.^ 

i  State  Trials,  498. 
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CHAPTER  Vn. 

THB  FEOPLB. 

LIBEBTT  OF  THB  PRESS. 

'  Importance  of  Liberty  of  the  Press. — ^A  Modem  Bight. — ^Not  in  the 
Declaration  of  Bighta. — Nature  of  Freedom  of  the  Press. — Contest 
before  its  Establishment. — ^It  lay  in  the  Courts  of  Law. — Libel  Act 
—Truth  of  a  LibeL—Libel  Act  of  1848.— Newspapers.— Printers. 

Thb  Liberty  of  the  Press  is  analogous  in  its  object  and  ten- 
dency to  the  right  of  petitioning ;  as  the  one  is  the  direct, 
so  the  other  is  the  indirect  mode  which  the  people  possees, 
of  bringing  their  views  and  opinions  of  public  afiairs  under 
the  notice  of  the  king's  government,  of  the  parliament,  and 
of  each  other.  The  value  of  this  liberty,  as  an  instrument 
of  publicity,  needs  no  explanation.  Long  experience  baa 
made  Englishmen  aware  of  the  advantage  which  results  firom 
the  free  discussion  of  national  affidrs,  of  the  merits  and  ten- 
dency of  laws  in  progress,  of  the  measures  or  policy  of  the 
government;  whilst  it  is  impossible  to  estimate  how  much 
misconduct  or  injustice  is  averted  or  restrained  by  the  dread 
of  public  exposure ;  or  how  much  good  conduct,  emulation, 
and  zeal  are  secured  by  the  hope  of  public  commendation 
and  applause. 

The  liberty  of  free  commentary  on  public  affairs  is  one  of 
modem  times ;  anything  analogous  to  it  was  impracticable 
until  printing  was  invented ;  and  long  afterwards  the  crown 
suppressed  it,  by  regulating  the  number  of  presses  and  prin- 
ters, and  prohibiting  new  publications,  unless  previously  ap- 
proved by  licensers  of  its  own  appointment.  Breaches  of 
these  laws  were  punished  in  the  court  of  star-chamber ;  and 
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wben  that  court  was  abolished  in  1641,  the  long  parliament 
assomed  the  same  powers,  founding  their  ordinances  for  the 
licensing  of  books  on  the  model  of  the  decrees  of  that  court.^ 
After  the  Bestoration  the  statute  of  Charles  11.^  was  framed 
from  the  parliamentary  ordinances ;  and,  revived  by  a  sta- 
tute of  James  II.,  was  in  force  at  the  Eevolution.  In  the 
reign  of  Charles  II.  the  twelve  judges  resolved  that  it  was 
unlawful  to  write  anything  respecting  government.  "If 
you  write  on  the  subject  of  government,  whether  in  terms 
of  praise  or  censure,  it  is  not  material ;  for  no  man  has  a 
right  to  say  anything  of  government."^ 

That  principle  must  have  prevailed  at  the  Bevolution,  for 
we  do  not  find  amongst  "  the  rights*'  then  declared,  the 
right  or  liberty  of  printing,  or  indeed  the  right  of  freedom 
of  speech  except  in  parliammit.  Out  of  the  act  of  Charles 
II.,  a  rigid  system  of  restriction  had  arisen,  and  litera- 
ture of  all  kinds  was  subject  to  the  control  of  licensers  ap- 
pointed by  the  crown.  The  act  renewed  by  James  II.  would 
have  expired  in  1698,  but  after  a  contest  in  parliament  it 
was  again  continued  in  force  for  one  year  and  to  the  end  of 
the  following  session  of  parliament.^  An  attempt  was  made 
to  renew  it  in  1695 ;  but  the  question  being  put  in  the  house 
of  commons,  it  was  negatived  without  a  division.* 

The  press  became  from  that  time  firee  to  be  exercised  with- 
out previous  license,  or  censorship — ^but  the  liberty  is  enjoyed 
subject  to  responsibDity  and  punishment  for  its  abuse.  "  The 
liberty  of  the  press  (observes  Blackstone)  is  indeed  essential 

*  Milton  wrote  his  celebrated  discourse  of  '  Areopagitica*  to  induce 
the  Long  Parliament  to  judge  over  again  that  order  which  they  had  or- 
dained to  regulate  printing — '*  that  no  book,  pamphlet,  or  paper  shall 
be  bencefbrth  printed,  miless  the  same  be  first  approred  and  licensed 
hy  such  as  shall  be  thereto  appointed."  (Areopagitica.} 

>  See  ante,  p.  889. 

*  Cbrr's  Case,  Howell's  State  Trials,  vol.  viL  p.  1127.  ^ 

*  By  4  &  6  Wm.  and  Mary,  cap.  24,  s.  14. 

*  The  reader  is  referred  to  Lord  Macaulay's  account  of  the  events 
which  led  to  the  establishment  of  the  liberty  of  the  press  in  England. 
History,  toI.  iv.  p.  846.    See  also  p.  640. 
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to  tbe  nature  of  a  free  state ;  but  this  consists  in  laying  no 
previous  restraints  upon  publication,  and  not  in  freedom 
from  censure  for  criminal  matter  wben  published.  Erery 
freeman  bas  an  undoubted  right  to  lay  what  sentiments  be 
pleases  before  the  public ;  to  forbid  this  is  to  destroy  the 
freedom  of  the  press ;  but  if  he  publishes  what  is  improper, 
mischievous,  or  illegal,  he  must  take  the  consequence  of  his 
own  temerity.  Thus  the  will  of  individuals  is  left  free ;  the 
abuse  only  of  that  free  will  is  the  object  of  legal  punishment"^ 
The  liability  to  abuse  furnished  the  ground  on  which  the 
liberty  of  the  press  was  long  resisted.  It  was  looked  upon 
by  the  tories  as  inconsistent  with  the  authority  of  govern- 
ment, and  as  subversive  of  all  order  in  the  state ;  and  when 
they  wielded  the  powers  of  government,  they  employed 
them  in  prosecutions  of  public  writers  opposed  to  their 
principles  and  administration.  It  became  the  battle-cry  of 
•the  whigs,  whose  favourite  toast  was,  "  The  liberty  of  the 
press :  it  is  like  the  air  we  breathe ;  if  we  have  it  not,  we 
die."  Pamphlets  and  lampoons  were  the  first  weapons  d 
the  contending  parties.  Newspapers  did  not  exist  at  the 
Bevolution,  the  'London  Gkuiette'.  being  the  only  simi- 
lar publication  at  that  time.  Newsletters  first  appeared, 
soon  followed  by  newspapers  published  twice  a  week.  One 
of  these,  the  *  Flying  Post,'  had  offended  the  government, 
and  in  1697  a  bill  was  brought  into  the  house  of  commons 
to  prohibit  the  publishing  of  news  without  a  license ;  but 
on  the  question  that  it  be  read  a  second  time  the  noes  were 
two  himdred  to  sixteen.*  The  first  daily  newspaper  was 
published  in  the  reign  of  Queen  Anne ;  and  the  first  news- 
paper that  came  under  the  censure  of  parliament  waa  the 
*  Weekly  Journal,  or  Saturday  Post.*  Paragraphs  from  one 
of  its  publications  reflecting  on  George  I.  and  his  govern- 
ment were  read  before  the  house  of  commons,  and  resolved 
to  4)e  a  false,  malicious,  scandalous,  infamous,  and  trai- 
torous libel;  the  printer  and   publisher  were  committed 

'  BlackBtone*8  Commentaries,  voL  iv.  p.  152« 
'  Macaulay's  Histoiy,  voL  iv.  p.  772,  et  pastkiu 
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to  Newgate ;  and  the  house  voted  an  address  to  the  king 
expressing  their  abhorrence  of  the  libel,  and  detestation  of 
the  author  of  it.^ 

The  contest  concerning  the  liberty  of  the  press  lay  in  the 
courts  of  law,  and  the  question  upon  which  it  depended 
was, — whether  it  belonged  to  the  judge  or  to  the  jury  to 
decide  that  the  publication  was  libeUous.  The  general  rule 
of  our  jurisprudence  is  that  the  judge  must  decide  questions 
of  kite, — the  jury,  questions  oi  fact;  and  applying  the  rule 
to  cases  of  libel,  it  was  contended  by  the  opponents  of  the 
liberty  of  the  press,  that  in  criminal  prosecutions  for  libels, 
the  jury  had  only  to  find  the  fact  of  publication  of  the  libel, 
and  the  truth  of  the  tnuendoeg^  or  the  truth  of  the  mean« 
ing  and  sense  of  the  libel,  as  stated  in  the  indictment ;  it 
being  the  privilege  of  the  judge,  alone,  to  determine  whether 
that  meaning  and  sense  constituted  a  libel.  If  that  rule 
could  have  been  maintained,  the  liberty  of  the  press  would 
have  been  stifled,  as  the  accused  would  have  been  wholly  iix 
the  power  of  the  judges,  on  the  real  question,  whether  the 
words  complained  of—- which  he  would  probably  admit  that 
he  had  printed  and  published — were  libellous  or  not.  The 
legality  of  the  doctrine  was  long  controverted  in  the  courts, 
receiving  the  support  of  some  eminent  judges,  and  the  oppo» 
sition  of  others ;  but  its  effect  was  sometimes  counteracted 
by  juries,  stimulated  by  the  eloquence  and  patriotism  of 
Erskine,  disregarding  the  ruling  of  the  judge,  and  defeating 
his  attempts  to  control  them,  by  finding  a  general  verdict  of 
not  guilty.* 

^  Commons'  Journals,  1721»  vol.  xix.  p.  562. 

'  "  A  Terdict  may  be  either  general— guilty,  or  not  guilty ;  or  special — 
setting  forth  all  the  circumstances  of  the  case,  and  praying  the  judgment 
of  the  court,  whether,  for  instance,  on  the  facts  stated,  it  be  murder, 
manslaughter,  or  no  crime  at  all.  This  is  when  they  doubt  the  matter  of 
law,  and  therefore  ohooie  to  leave  it  to  the  determination  of  the  ooiurt ; 
though  they  hare  an  unquestionable  right  of  determining  upon  all  the 
circumstances,  and  finding  a  general  verdict,  if  they  think  proper  so 
to  hazard  a  breach  of  their  oaths ;  and  if  their  verdict  be  notoriously 
wrong,  they  may  be  punished,  and  the  verdict  set  aside  by  attaint,  at 
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But  at  length  tiiis  iaiportuit  qoMtioai  w»  settied  by  "  an 
act  to  remore  doubta  respecting  tbe  fanctiona  of  jnriea,  in 
cases  of  libel.'*^  After  stating  that  doubts  had  ariaea 
whether  on  the  trial  of  an  indictment  or  infonDation  for 
a  libel  on  the  (dea  of  not  guiltj,  it  be  oompetent  to  the'jiirj 
to  giye  their  verdict  upon  the  whole  matter  in  issue ; — ^it  wu 
dedared  and  enacted  that  the  jury  might  give  a  general  ver- 
diet  of  guiltj  or  not  guilty,  upon  the  wh<^  matter  in  issue; 
and  should  not  be  required  or  directed  by  the  jvdge  to  find 
the  defendant  guilty,  merely  on  the  proof  of  the  publieatioa 
of  the  paper  charged  to  be  a  libel,  and  of  the  sense  aaeiibed 
to  the  same  in  the  indictment  or  information. 

^  But  on  every  such  trial  the  judge  should,  aeocHPding  to 
his  discretion,  give  his  opinion  or  directi<ms  to  the  jmj,  and 
the  jury  might  find  a  special  verdict,  as  in  other  crimind 
cases. 

'*  In  case  the  jury  find  the  defendant  guilty,  he  may  more 
in  arrest  of  judgment,  on  sudi  ground  and  in  sudi  manner 
as  by  law  he  might  have  done  before  the  passing  of  the  act." 

This  important  law  was  carried  through  the  house  of  com- 
mons by  the  leadership  of  Fox,  seconded  by  Erakine ;  but  its 
success  in  the  house  of  lords,  where  it  was  vehemently  ap- 
posed by  Lord  Chancellor  Thuriow,  supported  by  the  opinioiL 
of  all  the  judges,  was  chiefly  due  to  the  advocacy  of  Lord 
Camden,  then  greatly  advanced  in  years,  and  whose  apeeeh 
in  support  of  the  act  was  his  last  effort  in  parliament.' 

The  celebrated  dictum,  **  The  greater  the  truth,  the  greater 
the  libel,"  was  founded  on  a  principle  that  prevented  a  de- 
fendant on  the  trial  of  an  indictment  for  a  libel,  to  give  in 

the  fuit  of  the  king,  but  not  mt  the  rait  of  the  prifoner.  But  the  pnc- 
tioe,  heretofore  in  use,  of  fining,  imprisoning,  or  otherwise  pnnjahn^ 
jurors,  merely  at  the  discretion  of  the  court,  tor  finding  their  Terdici  eoD- 
tmry  to  the  direction  of  the  judge,  was  arbitrary,  unoonstitutiotial,  aad 
illegal  Blackstone's  Commentaries,  yt^  ir.  p.  361.  The  writ  erf*  attaint 
and  all  proceedings  against  juries  for  verdicts  were  abolished  by  the 
statute  6  G^eo.  IV.,  cap.  50,  s.  60. 

>  82  Geo.  III.,  cap.  60,  A.D.  1792. 

'  See  Lord  Campbell's  Lives  of  the  Chancellors,  ToLiiL  p.  44. 
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evidence  the  tnrtli  of  the  Uhel,  in  bar  to  the  prosecntion  or 
even  in  extennatioa  of  his  oondnot.  In  a  oiyil  action,  wh^re 
the  object  is  damages,  the  truth  of  the  accusation  might  be 
pleaded  in  bar  to  the  suit ;  but  ^  in  a  criminal  prosecution^ 
the  tendency  which  all  libels  have  to  create  animosities,  and 
to  disturb  the  public  peace,  is  the  whole  that  the  law  con- 
siders ;'*  and  it  may  haye  been  supposed  that  the  revelation 
of  a  shameful  truth  was  more  likely  to  rouse  the  passion  of 
revenge,  than  a  fabrication  which  the  accused  Mt  conscious 
of  being  able  to  destroy  by  a  legal  inquiry.  But  even  this 
ancient  principle  has  been  modified ; — ^under  certain  condi* 
tions  the  accused  may  give  in  evidence  the  truth  of  the  mat^ 
ters  charged,  as  a  defence  to  an  indictment.  This  has  been 
effected  by  an  act  of  parliament,  passed  on  the  suggestion 
and  through  the  influence  of  Lord  Campbell,  and  which  has 
the  further  merit  of  introducing  retractation  and  apology, 
for  defamation,  or  for  inadvertent  or  inconsiderate  libels,  in 
mitigation  of  damages ;  and  of  providing  for  the  punishment 
of  the  not  uncommon  offence  of  threatening  the  publication 
of  libels,  in  order  to  extort  money. 

This  important  act,  which  .comprises  the  law  of  libel  as  it 
exists  at  the  present  day,  is  called  '*  An  Act  to  amend  the 
Law  respecting  Defamatory  Words  and  LibeL"  "  For  the 
better  protection  of  private  character,  and  for  more  effectu- 
ally securing  the  liberty  of  the  press,  and  for  better  prevent- 
ing abuses  in  exerdsing  the  said  liberty,  it  is  enacted  as 
follows : — 

"  A  defendant  in  an  action  for  defSs^mation  may  (after  no<^ 
tioe  of  his  intention)  give  in  evidence,  in  mitigation  of  da^ 
mages,  that  he  made  or  offered  an  apology  before  the  com. 
mencement  of  the  action ;  or  as  soon  afterwards  as  he  had 
an  opportunity  of  doing  so,  in  case  the  action  was  commenced 
before  there  was  an  opportunity  of  making  or  offering  an 
apology. 

"  In  an  action  for  a  libel  contained  in  a  newspaper,  or 
periodical  publication,  the  defendant  may  plead  that  the  libel 
^  6  &7yiot.,  cap. 96. 
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was  inserted  without  actual  malioe,  and  without  groes  neg- 
ligence ;  and  that  before  the  oommencement  of  the  action, 
or  at  the  earliest  opportunity  afterwards,  he  inserted  in  such 
pewspaper  a  full  apology  for  the  libel ;  or,  when  the  news- 
paper or  publication  is  published  at  intervals,  exceeding  one 
week — that  he  had  offered  to  publish  the  apology  in  any 
newspaper  or  periodical  publication  to  be  selected  by  the 
plaintiff.  The  defendant  may,  also,  pay  into  court  a  sum  of 
money  by  way  of  amends  for  the  injury  sustained. 

**  To  publish,  or  threaten  to  publish,  a  libel ;  or,  directly  or 
indirectly,  to  threaten  to  print  or  publish — or  to  propose  to 
abstain  from  printing  or  publishing— or  to  offer  to  prerent 
the  printing  or  publishing  of  any  matter  or  thing  touching 
any  other  person,  with  intent  to  extort  money,  security,  or 
any  raluable  thing ;  or  with  intent  to  induce  a  person  to 
confer  or  procure  any  appointment  or  o£Sce  of  profit  or 
trust,  is  an  offence  punishable  by  imprisonment,  with  or 
without  hard  labour,  for  not  exceeding  three  years. 

*^  Maliciously  to  publish  a  defamatory  libel,  knowing  it  to 
be  false,  is  punishable  with  imprisonment  for  not  exceeding 
two  years,  and  with  such  fine  as  the  court  shall  award. 

*'  Maliciously  to  publish  a  defamatory  libel,  is  punishable 
with  fine  or  imprisonment,  or  both,  as  the  court  may  award ; 
the  imprisonment  not  to  exceed  one  year. 

'*  On  the  trial  of  an  indictment  or  information  for  a  de&- 
matory  libel,  the  truth  of  the  matters  charged  may  be  in* 
quired  into,  but  shall  not  amount  to  a  defence,  unless  it 
was  for  the  public  benefit  that  the  matters  charged  should 
be  published ;  and  to  entitle  the  defendant  to  give  evidence 
of  their  truth  as  a  defence,  the  defendant  must,  in  plead- 
ing, allege  the  truth  of  the  matters  charged,  and  that  it  was 
for  the  public  benefit  that  they  should  be  published.  To 
that  •plea  the  prosecutor  may  reply  generally,  denying  the 
whole  thereof;  and  if,  after  such  plea,  the  defendant  be  con- 
%'icted,  the  court,  in  pronouncing  sentence,  may  consider 
whether  the  defendant's  guilt  is  aggravated  or  mitigated  by 
the  plea,  and  by  the  evidence  given  to  prove  or  disprove  it. 
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The  truth  of  the  matters  charged  can  in  no  case  be  in- 
quired into  without  such  plea  or  justification  ;  but  the  de- 
fendant may  plead  also  the  plea  of  not  guilty. 

"  If  upon  the  trial  of  an  indictment  or  information  for  the 
publication  of  a  libel,  on  the  plea  of  not  guilty,  eyidence  be 
given  which  establishes  a  presumptive  case  of  publication 
against  the  defendant,  by  the  act  of  any  other  person  by 
his  authority,  the  defendant  may  prove  that  such  publication 
was  made  without  his  authority,  consent,  or  knowledge; 
and  that  it  did  not  arise  from  want  of  due  care  or  caution  on 
his  part."i 

The  discovery  of  the  parties  responsible  for  libels  in  news- 
papers, was  provided  for  by  a  statute  passed  in  the  reign  of 
George  III.,^  which  has  been  superseded  by  a  modern  sta- 
tute of  similar  purpose,  but  of  more  efficiency.  It  provides 
that  no  person  shall  print  or  publish  a  newspaper  until  the 
printer  and  publisher  shall  have  delivered  a  declaration 
signed  by  them,  to  the  commissioners  of  stamps  and  taxes, 
containing  the  title  of  the  newspaper,  the  house  or  houses 
where  it  is  to  be  printed  and  published ;  the  name,  addition, 
and  place  of  abode  of  both  printer  and  publisher,  and  of 
every  proprietor,  resident  out  of  or  within  the  kingdom ; 
and  if  more  than  two  proprietors,  the  proportional  amount 
of  their  shares ;  a  similar  declaration,  to  be  made  when  the 
shares  are  changed  by  the  acts  of  the  parties  or  by  opera- 
tion of  law.  A  certified  copy  of  the  declaration,  to  be  given  by 
the  commissioners  on  payment  of  one  shilling,  is  in  all  mat- 
ters, civil  and  criminal,  evidence  of  itself  against  the  makers 
of  it.  The  names  and  residences  of  the  printers  and  pub- 
lishers must  also  appear  at  the  end  of  every  newspaper ; 
and  two  copies  of  each  newspaper,  signed  by  the  printer 
and  publisher,  must  within  three  days  be  delivered  to  the 
commissioners  (who  pay  for  them),  under  a  penalty  of  £20 ; 
such  papers  to  be  produced,  within  two  years  afterwards,  at 

^  6  &7  Vict.,  cap.  96;  amended  as  to  Ireland  by  8  &9yiot.,  cap.  75. 
'  38  Geo.  ni.,  cap.  78. 
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the  expense  of  the  party  applying  for  them,  as  OYidence  in 
any  court  of  justice.^ 

General  printers  also  are  required  to  give  notice  to  the 
derk  of  the  peace,  to  be  transmitted  to  the  secretaiy  of 
state,  of  the  place  where  their  presses  are  used ;  and  further, 
upon  the  front  of  every  paper  printed  on  one  side  only, 
and  upon  the  first  and  last  leaves  of  every  book,  to  print 
the  printer's  name,  with  a  minute  description  of  his  place 
of  abode.^ 

»  6  &  7  Wm.  rV.,  cap.  76,  a.d.  1836.  «  39  Geo.  III.,  cap.  79. 
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CHAPTER  VIII. 
THE  PEOPLE. 

PEBSOIiAL  LTBEETY,  HABEAS  COBPUS,  TBIAL  BY 
JURY. 

Personal  Liberty. — ^Lmooence  Presumed. — "No  Man  obliged  to  criminate 
himself!. — Commitment. — ^Warrant. — Bail. — Grand  Jury. — Criminal 
Information.  —  Trial  by  Jury. — Selection  of  Juries. — Challenging 
Juries. — ^Assistanoe  of  CounseL — Habeas  Corpus. 

Thi  English  constitution  regards  the  personal  liberty  of  the 
people  as  their  normal  and  primary  condition ;  to  be  inter- 
fered with  only  in  conformity  with  the  law,  and  through  the 
instrumentality  of  the  courts  of  justice.  This  constitutional 
principle  is  rooted  in  Magna  Charta.  ''  No  freeman  shall  be 
taken,  or  imprisoned,  or  be  disseised  of  his  freehold,  or  liber- 
ties, or  free  customs,  or  be  outlawed,  or  exiled,  or  any  other- 
wise destroyed ;  nor  will  we  pass  upon  him,  nor  condemn 
him  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of 
the  land."  It  has  been  confirmed  and  enforced  by  various 
statutes,  and  finally  by  the  Petition  of  Sight,  which  have 
before  been  reviewed. 

Personal  liberty  is  protected  by  a  constitutional  rule  or 
principle, — that  every  man  accused  of  crime  against  the  law, 
is  presumed  to  be  innocent,  until  he  is  proved  to  be  guilty. 
That  principle  operates  to  protect  the  accused  throughout 
the  whole  course  of  criminal  proceedings.  In  the  outset  it 
prevents  the  sudden  incarceration  of  a  man  accused  or 
suspected  of  crime,  until  examination  into  the  grounds  on 
which  he  is  accused  or  suspected.  The  executive  govern- 
ment possesses  no  power  of  arbitrary  imprisonment,  al- 
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thougb  in  extraordinary  cases  a  warrant  may  be  granted  by 
tbe  privy  council  or  secretaries  of  state.^  In  all  ordinary 
cases,  whether  of  treason,  felony,  or  misdemeanour,  when  it 
is  desired  to  imprison  an  accused  person  previously  to  trial, 
or  to  hold  him  to  bail,  application  must  be  made  to  a  justice 
or  justices  of  the  peace,  for  his  or  their  warrant  to  appre- 
hend the  person  accused  or  suspected ;  which  can  only  be 
granted  after  proof  on  oath  that  a  felony  or  other  crime  has 
been  committed ;  and  that  there  are  cause  and  probability 
for  suspecting  the  party  against  whom  the  warrant  is  prayed, 
to  be  the  perpetrator.  The  warrant,  which  should  be  under 
the  hand  and  seal  of  the  justice,  must  set  foith  the  cause 
for  which  it  is  granted ;  and  it  gives  no  further  power  to 
the  officer  authorized  to  execute  it,  than  to  bring  the  ac- 
cused before  the  justices,  either  the  same  by  whom  the  war- 
rant was  granted,  or  others ;  detaining  him,  in  the  mean- 
time, for  safe  custody.  The  warrant  must  name  the  party  to 
be  apprehended ;  general  warrants  to  apprehend  all  persona 
suspected,  without  naming  or  describing  any  person,  being 
illegal  and  void. 

When  brought  before  the  justices,  the  accused  is  further 
protected  by  another  constitutional  principle, — that  no  man 
can  be  obliged  to  criminate  himself.  He  cannot  be  ques- 
tioned ;  nor  is  he  usually  allowed  voluntarily  to  explain  or 
deny  the  charge,  without  being  cautioned  that  if  he  de- 
prives himself  of  the  shelter  of  the  constitutional  rule,  his 
words  may  be  used  as  admissions  against  him.  It  is  only 
by  the  examination  of  witnesses  tmd  voce  before  them,  and 
in  the  presence  of  the  accused,  that  the  justices  can  dis- 
charge the  duty  which  the  law  assigns  to  them — that  of  de- 
termining, not  the  guilt,  but  the  degree  of  suspicion  attach- 
ing to  the  accused,  of  being  the  perpetrator  of  the  crime 
with  which  he  is  charged.  If  by  the  examination,  which 
must  be  taken  down  in  writing,  the  suspicion  is  removed, 
it  is  their  duty  to  discharge  the  prisoner;  if  it  be  confirmed, 
so  as  to  render  judicial  inquiry  necessary,  they  must  by 
i  BlAokstone's  Commentariee,  roL  iv.  ch.  21. 
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warrant  under  their  hand  and  seal,  stating  the  cause  of 
commitment,  commit  the  accused  to  prison  to  await  his 
trial  in  one  of  the  courts  of  criminal  jurisdiction,  before 
a  jury.  But  this  imprisonment  is  only  for  safe  custody, 
and  not  for  punishment ;  and  must  not  be  accompanied  by 
more  hardships  and  restraints  than  are  necessary  for  safe 
custody. 

Even  after  commitment  to  prison  on  suspicion  of  crime, 
the  principle  of  personal  liberty  continues  to  operate ;  and 
if  the  charge  does  not  involve  a  crime  of  the  highest  nature, 
the  justices,  or  if  they  should  refuse,  the  judges  of  the  supe- 
rior courts,  are  empowered  to  liberate  the  prisoner  on  his 
giving  hail — in  other  words,  entering  into  a  recognizance  or 
obligation  to  the  crown,  by  himself  and  two  sureties,  each 
in  a  given  sum  of  money,  proportioned  to  the  magnitude  of 
the  offence  and  the  circumstances  of  the  parties,  for  the  ap- 
pearance of  the  accused  in  the  criminal  court,  at  the  proper 
time,  to  take  his  trial.  It  is  one  of  the  fundamental  princi- 
ples of  the  Bill  of  Eights — "  that  excessivebbail  ought  not  to 
be  required,  nor  excessive  fines  imposed ;  nor  cruel  and  un- 
usual punishments  inflicted.*' 

But  the  accused  has  not  yet  received  all  the  protection 
that  the  constitution  affords  him.  The  criminal  courts  are 
constituted  by  a  judge  or  judges,  and  two  juries,  the  grand 
jury,  and  the  petit  jury.  The  grand  jury  is  selected  for  the 
assizes  from  the  magistrates  and  principal  land-owners  of 
the  county,  and  for  the  quarter-sessions  from  the  lists  of 
jury-men  made  up  for  the  assizes.  It  must  consist  of  not 
less  than  tweJve,  nor  more  than  twenty-three  persons,  in 
order  to  ensure  a  concurring  majority  of  at  least  twelve. 
The  offence  must  now  be  defined  in  legal  terms  in  a  bill 
of  indictment,  on  which  must  be  indorsed  the  names  of 
the  witnesses  by  whose  evidence  the  charge  is  to  be  sup- 
ported, l^e  depositions  of  the  witnesses  taken  by  the 
justices  are  transmitted  to  and  are  in  the  possession  of 
the  judge,  and  he  is  thus  prepared,  in  his  charge  or  ad- 
dress to  the  grand  jury,  previously  to  the  commencement 
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of  iheir  duties,  to  call  their  attention  to  any  points  in 
the  case  requiring  especial  considantion.  To  the  grand 
jurj  the  law  confides  the  duty  of  determining  whether 
the  evidence  adduced  against  the  accused,  is  of  that  force 
and  probability,  that  it  is  necessary  for  the  ends  of  justice 
to  put  the  accused  on  his  trial.  With  the  bill  of  indict* 
ment  before  them,  sworn  to  secrecy  and  the  faithful  dis- 
charge of  their  duties,  and  in  the  absence^of  the  accused, 
the  grand  jury  examine  the  witnesses,  and,  according  to  the 
result  of  the  examination,  return  the  bill  to  ihe  court  in- 
dorsed, "  a  true,"  or  "  no  true  bilL'*  In  the  latter  ease  the 
prisoner  is  immediately  discharged ;  in  the  former  case,  he  is 
put  on  his  trial  in  open  court,  before  a  judge  and  twelve 
petit  jury-men;  where  the  judge  determines  whether  the 
action  for  which  the  accused  is  prosecuted  be  by  law  a 
crime,  uid  whether  the  witnesses  and  evidence  adduced  to 
prove  it,  be  by  law  admissible ;  and  where  the  jury  are 
sworn,  by  a  unanimous  verdict,  according  to  the  evidence, 
to  find  the  acci)^  "guilty,"  or  "not  guilty."  If  found 
"  guilty,"  the  judge  sentences  the  prisoner  to  the  punish- 
ment awarded  to  the  ofience  by  the  statute  law;  if  not 
guilty,  he  is  discharged. 

No  second  trial  for  the  same  offence  can,  under  any  cir- 
cumstances, take  place ;  but  should  any  difficult  question  ai* 
law  arise  in  the  course  of  the  trial,  and  the  jury  find  the 
accused  guilty,  the  presiding  judge  may  reserve  such  ques- 
tion for  the  consideration  of  the  judges  of  the  superior 
courts,  and  may  respite  the  execution,  or  postpone  the  sen- 
tence ;  and  in  the  meantime  commit  the  accused  to  prison, 
or  take  bail  for  his  appearance  to  receive  judgment,  at  such 
time  as  the  court  shall  direct.  The  questions  of  law  are 
afterwards  argued  and  decided ;  and  according  to  the  result 
the  prisoner  is  sentenced,  or  discharged.^ 

It  is  not,  however,  necessary,  although  now  usual,  to  lay 
the  accusation  before  a  justice  or  magistrate,  or  to  arrest 
the  accused  previously  to  indicting  him  before  a  grand  jury. 
»  11  &  12  Vict.  cap.  7a 


CH.  Tin.]  CBIHIKiX  IH^TOEMATIOKS.  548 

Such  indictment  may  be  tbe  first  step ;  and  if  found  a  true 
bill,  the  accused  may  bo  arrested  by  a  warrant  from  tbe  chief 
or  otber  justice  of  the  court  of  king's  bench,  and  committed 
to  prison  or  held  to  bail,  as  tbe  case  requires,  to  await  bis 
triaL 

The  grand  jury  is  one  of  tbe  principal  fences  interposed 
by  the  constitution  against  tbe  exercise  of  arbitrary  power. 
Tbe  constitution  has  not,  however,  left  the  executive  govern- 
ment wholly  dependent  on  grand  juries  for  tbe  trial  of  poli- 
tical offences.  It  permits  tbe  crown,  through  its  officer  tbe 
attorney-general,  ex  qffioioy  to  exhibit  an  information  in  tbe 
name  of  tbe  king,  in  tbe  court  of  king's  bencb,  charging  the 
accused  with  tbe  offence  against  tbe  law ;  upon  wbicb  infor- 
mation tbe  accused  is  brougbt  to  trial,  without  tbe  interven- 
tion of  a  grand  jury.  "  The  objects  of  tbe  king's  own  prose- 
cutors" (observes  Blackstone)  "  are  properly  sucb  enormous 
misdemeanors  as  peculiarly  tend  to  disturb  or  endanger  bis 
government,  or  to  molest  and  affront  bim  in  tbe  regular 
discharge  of  his  royal  functions.  For  offences  so  bigh 
and  dangerous,  in  tbe  punishment  or  prevention  of  which 
a  moment's  delay  would  be  fSsital,  tbe  law  has  given  to  the 
crown  a  power  of  immediate  prosecution,  without  waiting 
for  any  previous  application  to  any  otber  tribunal ;  which 
power,  thus  necessary  not  only  to  tbe  ease  and  safety,  but 
even  to  the  very  existence  of  the  cbief  magistrate,  was  ori- 
ginally reserved  in  the  great  plan  of  the  English  constitu- 
tion."— "  But  these  informations  are  confined  by  the  con- 
stitutional law  to  mere  misdemeanours  only ;  for  whenever 
any  capital  offence  is  charged,  tbe  same  law  requires  that 
the  accusation  be  warranted  by  the  oath  of  twelve  men,  be- 
fore tbe  party  shall  be  put  to  answer  it."'  So  when  the  in- 
formation has  been  filed,  it  must  be  tried  by  a  petit  jury  of 
the  county  where  tbe  offence  arises,  precisely  as  an  ordinary 
indictment.* 

'  Blackstone's  Ck)mmentarie8,  toL  it.  ch.  23,  p.  809. 
'  There  is  another  species  of  informations  which  may  be  filed,  bj  leare 
of  the  court,  on  the  complaint  or  relation  of  a  private  sutject,  in  oases 
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The  efficacy  and  value  of  trial  by  jury,  greatly  depend 
upon  the  securing  of  a  jury  impartial  and  uninfluenced ;  but 
more  especially  in  state  prosecutions,  involving  the  liberty 
and  perhaps  the  life  of  the  accused,  does  the  pure  adminis- 
tration of  justice  depend  on  obtaining  a  jury  free  from  the 
influence  or  control  of  the  crown.  The  ancient  law  left  the 
selection  of  juries  almost  wholly  in  the  discretion  of  the 
sheriflB,  and  as  they  were  usually  under  the  power  or  in- 
fluence of  the  crown,  it  was  not  difficult  for  its  law-officers 
to  obtain  juries  subservient  to  its  interests  or  desires,  when- 
ever it  appeared  as  prosecutor.  The  Bill  of  Bights  referred 
to  this  influence  of  the  crown  over  the  sheriffs  by  declaring 
that  "juries  ought  to  be  duly  empanelled  and  returned; 
and  jurors  which  pass  upon  men  in  trials  for  high  treason 
ought  to  be  freeholders."^  The  persons  qualified  to  be 
jurors,  and  the  mode  of  their  selection,  were  placed  under 
uniform  law  by  an  act  passed  in  1825,  under  the  influence 
of  the  late  Sir  Robert  Peel.*  It  defines  the  class  of  persons 
between  the  ages  of  twenty-one  and  sixty,  from  which  juries 
are  to  be  selected  in  each  county.  Freeholders  and  copy- 
holders having  £10  a  year  in  lands  or  rents ; — ^leaseholders 
of  £20  a  year  for  unexpired  terms  of  at  least  twenty-one 
years  ; — householders  rated  to  the  poor,  or  to  the  inhabited 
house  duty,  in  Middlesex,  at  a  value  of  nob  less  than  £30, 
in  any  other  county  not  less  than  £20  a  year,  or  who  occupy 
a  house  containing  not  less  than  fifteen  windows,  are  qua- 
lified to  serve  on  juries  for  the  trial  of  issues  (petit  juries) 
in  the  courts  of  Westminster,  and  in  the  counties  where  they 
reside,  and  on  grand  juries,  as  well  as  petit  juries,  at  the  ses- 

of  gross  and  notorious  misdemeanours,  riots,  batteries,  libels,  and  other 
immoralities  of  an  atrocious  kind,  which,  on  account  of  th^  magnitude 
or  pernicious  example,  deserve  the  most  public  animadversion.  These 
are  filed  by  the  master  of  the  crown  office,  as  the  standing  officer  of  the 
public.    Blackstone's  Comm.,  idem. 

'  1  Wm.  and  Mary,  cap.  20 ;  see  ante,  p.  4S\^ 

^  6  Geo.  IV.,  cap.  50 :  **  An  Apt  for  consolidating  and  Amending  the 
Laws  relative  to  Jurors  and  Juries," — not  the  leastof  the  numerous  boiefits 
oonferred  on  the  country  through  the  agenc7  of  that  great  statesman. 
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Biona  of  the  peace.  Lists  of  these  are  annually  made  by  the 
parish-ofiBcers,  of  each  parish,  and  arranged  by  the  clerk  of 
the  peace  of  each  county  in  "  the  jurors*  book,"  which  is  deli- 
vered to  the  sheriff;  and  from  that  book  of  the  current  year 
he  must  return  the  panels  of  jurors  to  the  different  courts.^ 

The  influence  of  the  crown  is  diminished  by  the  exclusion 
from  the  jurors'  book,  of  persons  over  whom  it  would  be 
likely  to  possess  influence — whilst  others  are  exempted  from 
a  regard  to  the  nature  of  their  professional  or  ofiBcial  duties. 
Peers,  judges ;  all  clergymen  in  Holy  Orders,  Boman  Catholic 
priests,  and  Protestant  dissenting  ministers ;  Serjeants  and 
barristers-at-law,  doctors  and  advocates  of  civil  law ;  attor- 
neys, solicitors,  and  proctors,  actually  practising ;  officers  of 
the  courts,  coroners,  gaolers,  and  keepers  of  houses  of  correc- 
tion ;  physicians,  surgeons,  and  apothecaries ;  officers  in  the 
army  or  navy  on  full  pay ;  pilots ;  household  servants  of  the 
king ;  officers  of  customs  and  excise ;  sheriffs'  officers,  high 
constables  and  parish-clerks — are  absolutely  freed  and  ex* 
cepted,  and  shall  not  be  inserted  in  the  lists.  Besides  these 
are  excluded,  aliens ;  and  any  man  attainted  of  treason  or 
felony,  or  convicted  of  any  crime  that  is  infamous,  unless 
he  hhs  obtained  a  free  purdon ;  and  any  man  who  is  under 
outlawry  or  excommunication. 

An  accused  when  put  on  his  trial  has  the  further  protec- 
tion of  being  allowed  to  ehaUenge  the  jury, — to  object  to  them, 
before  they  are  sworn.  He  may  challenge  the  whole  panel, 
or,  as  it  is  called,  the  array^  if  any  ground  exist  for  imputing 
illegality  in  the  selection ;  but  without  expressing  any  cause, 
a  person  arraigned  for  felony  may  make  peremptory  chal- 
lenges,— that  is,  may  object  to  individual  jurors,  as  they  ap- 
pear, without  assigning  any  reason  or  cause,  and  before  they 
are  sworn, — ^to  the  number  of  twenty.*  This  privilege  of  per- 
emptory challenges  is  confined  to  the  prisoner ;  for  an  an- 

1  The  court  may  make  an  order,  or  motion,  in  anj  case,  dyil  or  crimi- 
nal, excepting  onlj  indictments  for  treason  or  felon  j,  for  a  special  jury  to 
be  struck — the  mode  of  doing  which  is  described  in  the  aot. 

>  6  (3teo.  IT.,  cap.  60,  s.  80. 
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cient  statute  proyided  ^that  if  they  that  tme  for  the  king 
wili  challenge  any  of  the  jurors,  thej  shall  assign  of  their 
challenge  a  cause  certain,  and  the  trutii  of  the  same  chal- 
lenge shall  be  inquired  of  according  to  the  custom  of  the 
court."^ 

A  special  protection  is  afforded  to  those  who  are  charged 
with  and  about  to  be  tried  for  high  treason.  A  statute  of 
Queen  Anne'  assimilated  the  crimes  and  offences  of  high 
treason,  and  misprision  of  treason,  in  lEkigland  and  Scotland, 
declaring  that  no  crimes  or  offences  should  be  such  in  Scot- 
land, but  those  in  Eng^d ;  and  it  introduced  into  Scot- 
land* the  trial  by  juiy,  according  to  the  system  and  the  law 
of  England,  for  such  offences.  It  enacted,  also,  that  ^*  when 
any  person  is  indicted  for  high  treason,  or  misprision  of 
treason,  a  h'st  of  the  witnesses,  that  shall  be  produced  on 
the  trial,  for  proving  the  indictment,  and  of  the  jury,  men- 
tioning the  names,  precession,  and  place  of  abode  of  the 
witnesses  and  jurors,  be  also  given  at  the  same  time  that 
the  copy  of  the  indictment  is  deliyered  to  the  party  in- 
dicted ;  and  that  copies  of  all  indictments,  with  such  lists, 
shall  be  delivered  to  the  party  indicted,  ten  days  before  the 
trial,  and  in  the  presence  of  two  or  more  credible  witnesses/*'* 
These  enactments  must  be  strictly  ccmiplied  with,  and  should 

>  Stet.  31  Edw.  I.,  Stat.  4. 

'  7  Anne,  cap.  21 :  **  An  Act  for  improving  the  Union  of  Uie  Two 
Kingdoms.** 

'  This  act  declared  that  after  the  1st  July,  1709,  no  person  accused  of 
any  capital  offence,  or  other  crime,  in  Scotland,  shall  suffer  or  be  subject 
or  liable  to  any  torture. 

^  Sir  Robert  Peel's  act  has  varied  the  statute  of  Anne  by  enacting  that 
when  a  person  is  indicted  for  high  treason  or  misprision  of  treason,  in  any 
other  court  than  the  court  of  king's  bench,  the  list  of  the  petit  juiy 
shall  be  given,  with  the  copy  of  the  indictment,  ten  days  before  the  or- 
raignments — if  in  any  other  court,  a  copy  of  the  indictment  shall  be  deli- 
vered at  the  time  aforesaid ;  but  the  list  of  the  jury  may  be  deUvovd 
after  the  arrai^nunent,  so  as  the  same  be  delivered  ten  days  before  the 
trial.  But  this  does  not  to  extend  to  treason,  or  misprision  of  treason, 
in  compassing  and  imagining  the  death  of  the  king,  when  the  overt 
act  is  assassination,  or  any  direct  attempt  on  W  lijGa,  or  his  person. 
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the  crown  faU  in  proring  complianee,  the  court  would  gire 
the  full  benefit  of  the  fiiilure  to  the  accused.^ 

Pridoners  on  their  trial  were  at  all  times  allowed  the  as- 
sistance of  counsel ;  but  before  1836,  persons  on  trial  for 
felonies  were  not  allowed,  either  themselyes,  or  bj  their 
counsel,  to  address  the  jury  in  their  defence.  Thej  might 
call  witnesses,  and  cross-examine  the  witnesses  for  the  pro- 
secution, but  there  could  be  no  speech ;  although  in  trials 
for  misdemeanours— cases  below  felonies, — ^and  in  trials  for 
high  treason — cases  above  felonies, — i^eeches  by  the  ac- 
cused, or  by  his  counsel,  were  permitted.  This  anomaly  was 
put  an  end  to  in  1836,  by  a  statute  which  provided  that  "  all 
persons  may,  after  the  case  for  the  prosecution,  make  full 
answer  and  defence  thereto  by  counsel,  or  by  attorney  in 
courts  where  attorneys  practise  as  counseL  Persons  held 
to  bail,  or  committed  to  prison,  are  entitled  to  copies  of  the 
examinations  of  the  wilaiesses,  (m  whose  depositions  they 
have  been  committed,  on  payment  of  not  exceeding  three 
halfpence  for  every  ninety  words;  and  at  the  time  of  the 
trial,  they  may  inspect,  without  fee,  all  depositions  taken 
against  them,  and  returned  into  the  court  where  the  trial  is 
had."3 

*'  Thus  the  founders  of  the  English  law  "  (observes  Black- 
stone)  ''  have  with  excellent  forecast  contrived  that  no  man 
shall  be  called  to  answer  for  any  crime  unless  upon  the  pre* 
paratoiy  accusation  of  twelve  or  more  of  his  fellow-subjects, 
the  grand  jury ;  and  that  the  truth  of  every  accusation  should 
afterwards  be  confirmed  by  the  unanimous  sufirage  of  twelve 

wherebj  hit  life  may  be  eadangered,  or  hit  penon  suffer  bodilj  harm ; 
or  for  oounterfeitiiig  the  great  seal,  or  privy  seal,  or  the  king's  sign- 
mannal  or  privy  signet  (s.  21.) 

*  See  the  trial  of  Begina  v.  Frost— where  numerous  points  arose  on 
this  statute,  and  witnesses  of  the  crown  oould  not  be  examined,  on  account 
of  the  inaccuracy  of  their  descriptions,  the  judge  saying  that  "  as  the 
prisoner  might  possibly  be  misled  to  expend  time  by  looking  after  the 
witness  where  he  could  not  find  him,  the  court  determined  not  to  re- 
oeire  his  testimony/*  (Townsend's  Modem  State  Trials,  vol.  L  p.  19.) 

2  6&7Wm.IV.,cap.lU. 
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of  his  equals  and  neighbours,  indifferently  chosen,  and  su- 
perior to  all  suspicion.  So  that  the  liberties  of  England 
•eannot  but  subsist,  so  long  as  this  palladium  remains  sacred 
and  inviolate,  not  only  from  open  attacks,  but  also  from 
secret  machinations  which  may  sa;p  and  undermine  it,  by  in- 
troducing new  and  arbitrary  methods  of  trial,  by  justices  of 
the  peace,  commissioners  of  the  revenue,  and  courts  of  com- 
merce. And  however  convenient  these  may  appear  at  first 
(as  doubtless  all  arbitrary  powers,  well  executed,  are  the 
most  convenient)^  yet  let  it  again  be  remembered,  that  de- 
lays, and  little  inconveniences  in  the  forms  of  justice,  are 
the  price  that  all  free  nations  must  pay  for  their  liberty  in 
more  substantial  matters ;  that  these  inroads  upon  this  sa- 
cred bulwark  of  the  nation  are  fundamentally  opposite  to  the 
spirit  of  our  constitution  ;  and  that,  though  begun  in  trifles, 
the  precedent  may  gradually  increase  and  spread,  to  the 
utter  disuse  of  juries  in  questions  of  the  most  momentous 
concern."* 

This  fabric  for  the  protection  of  personal  liberty  is  secured 
and  consolidated  by  the  writ  of  Habeas  Corpus.^  This  writ 
was  the  result  of  the  ancient  statutes,  by  which  personal 
freedom  was  declared ;  and  as  a  remedy  it  went  directly  to 
the  breach  of  those  statutes,  by  commanding  the  gaoler,  or 
detaining  party,  to  bring  the  person  detained  before  a  judge, 
and  to  certify  the  cause  of  his  detainer  or  imprisonment — 
in  order  to  a  summary  inquiry  into  the  legality  of  the  im- 
prisonment.   The  right  to  the  writ  existed  at  common  law,' 

^  Blackstone's  Comm.,  vol.  iv.  ch.  27,  p.  349. 

^  The  writ,  in  its  modem  form,  is  directed  to  the  keeper  of  the  gaol 
where  the  prisoner  is  detained,  and  it  commands  him  to  have  the  body 
of  the  prisoner,  together  with  the  day  and  cause  of  his  being  taken 
and  detained,  in  one  of  the  courts  at  Westminster  (mentioned  in  the 
writ)  on  a  day  fixed,  to  undergo  and  reoeiye  all  and  singular  such 
matters  as  the  court  shall  then  and  there  consider  of  him  in  this  b^ialf." 
From  the  principal  words  of  the  writ,  and  to  distinguish  it  from  other 
writs  having  the  same  initiatory  words,  it  is  called  habeas  corpmt  ad 
tutjiciendwm. 

^  Blackstone's  Conunentaries,  toL  iiL  p.  131. 
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or  previously  to  the  existence  of  any  statute  expressly  grant- 
ing it ;  but,  as  we  have  seen,  the  common  law  right  was  in- 
sufficient to  protect  the  patriots  of  the  reign  of  Charles  I. 
from  imprisonment,  where  the  prisoners  were  returned  as 
detained  by  the  special  command  of  the  king.^  Statutes, 
therefore,  were  necessary  to  secure  and  enforce  the  absolute 
freedom  of  the  people  ^m  the  power  of  the  crown,  and  of 
its  privy  council ;  and  the  first  of  them  is  that  which  abo- 
lished the  court  of  star-chamber,  in  the  reign  of  Charles  I. 
That  act  gave  the  remedy  by  habeas  corpus  to  every  person 
committed,  restrained  of  his  liberty,  or  suffering  imprison- 
ment, by  the  order  and  decree  of  the  court  of  star-chamber 
or  by  any  other  court  having  or  pretending  to  have  the  like 
jurisdiction,  power,  or  authority  to  commit  or  imprison ; — by 
the  command  or  warrant  of  the  king,  in  his  own  petson ; — or 
by  the  command  or  warrant  of  the  council-board,  or  of  any  of 
the  lords  or  others  of  the  king's  privy  council.  Every  person 
so  committed,  upon  demand  or  motion  made  by  his  counsel,  or 
other  employed  by  him  for  that  purpose,  unto  the  judges  of 
the  court  of  king's  bench  or  common  pleas,  in  open  court, 
should,  without  delay  upon  any  pretence  whatever,  and  for 
the  ordinary  fees,  have  forthwith  granted  to  him  a  Vrit  of 
habeas  corpus,  directed  to  the  gaoler  or  other  detaining  offi- 
cials, who  should,  on  the  return  of  the  writ,  and  upon  seciurity 
given  for  payment  of  charges,  "  bring  or  cause  to  be  brought 
the  body  of  the  party  before  the  judges  of  the  court  from 
which  the  writ  should  issue,  in  open  court,  and  should  then 
likewise  certify  the  true  cause  of  his  detainer  and  impri- 
sonment ;  and  thereupon  the  court,  within  three  court-days 
afler  such  return,  should  proceed  to  examine  and  determine 
whether  the  cause  of  such  commitment  appearing  upon  the 
return  be  just  and  legal,  or  not,  and  should  thereupon  do 
what  to  justice  should  appertain,  either  by  delivering,  bail- 
ing, or  remanding  the  prisoner."* 

This  statute  strengthened  and  confirmed  the  common-law 
right  to  the  writ ;  but  it  did  not  restrain  the  **  law's  delays," 
1  A»U,]^.  280.  s  16Car.  I.,  cap  10;  ante,  p.  334. 
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nor  abolish  the  subterfuges  of  the  ofBcers  by  whom  the  pri« 
soners  were  detained.  It  provided  only  for  the  grant  of  the 
writ  in  term-time,  in  open  court ;  and  although  by  the  com- 
mon law  the  judges  of  the  court  of  king's  bench,  or  any  one 
of  them,  could  give  their  fiat  for  the  writ  as  well  in  vacation 
as  during  term,  in  the  former  case  making  the  writ  returnable 
before  the  judge  who  awarded  it,  yet  still  obstructions  arose ; 
and  in  the  case  of  Jenkes,  who  in  1676  was  committed  by 
the  king  in  council  for  a  turbulent  speech  at  Guildhall,  both 
the  chancellor  and  the  chief  justice  declined  to  award  the 
writ  in  vacation.  The  oppression  of  an  obscure  individual 
(says  Blackstone)  gave  birth  in  1679  to  the  famous  Habeas 
Corpus  Act,  which  is  frequently  considered  as  another  magna 
charta  of  the  kingdom.^ 

This  cMebrated  act,^  in  its  preamble,  recites  ''  that  great 
delays  had  been  used  by  sheriffs,  gaolers,  and  other  officers  to 
whose  custody  any  of  the  king's  subjects  had  been  committed 
for  criminal  or  supposed  criminal  matters,  in  making  returns 
of  writs  of  habeas  corpus  to  them  directed,  by  standiug  out 
an  alias  and  pluries  habeas  corpus,  and  sometimes  more,^ 
and  by  other  shifts  to  avoid  their  yielding  obedience  to 
such  writs,  contrary  to  their  duty  and  the  known  laws  of 
the  land, — whereby  many  of  the  king's  subjects  had  been 

*  Blackstone'fl  Ck>mmentiirie8,  toI.  HL  p.  135.  Mr.  Hallam  does  not  ad- 
mit that  the  case  of  Jenkes  prodaoed  thb  &moiis  act.  The  arbitrary  pro- 
ceedings (he  says)  of  LOTd  Clarendon  were  what  really  gave  rise  to  it. 
He  refers  to  a  succession  of  abortiye  bills  to  prevent  the  refusal  of  the 
writ  of  habeas  corpus,  whose  titles  are  entered  on  the  Commons'  Jour* 
nals,  in  the  sessions  from  1668  to  1675.  The  case  of  Jenkes  occurred 
in  1676.  He  calls  attention  to  the  article  of  Clarendon's  impeachment 
which  charges  him  to  hare  caused  many  persons  to  be  imprisoned  against 
law.    (Hallam's  Constitutional  Bjstoiy,  vol.  iL  pp.  170-171.) 

*  81  Car.  II.,  cap.  2 :  '*  An  Act  for  the  better  seopring  the  Liberty  of 
the  Subject,  and  for  prevention  of  Imprisonment  beyond  seas." 

3  Sheriffs  and  other  similar  functionaries  could  not  be  attached  for 
disobedience  of  writs,  until  three  at  least  had  been  issued  and  served 
upon  them  in  succession  after  the  expiration  of  the  return  of  each : — 1 
the  writ, — we  command  you.  2.  The  aliat^ — as  before  we  have  com- 
manded you.    3.  Thd  plurieSf — as  oftentimes  we  have  commanded  you. 
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and  might'  be  long  detained  in  prison,  in  such  cases  wheie 
hy  law  they  are  bailable,  to  their  great  charges  and  vexation. 
For  prevention  whereof^  and  for  the  more  speedy  relief  of  all 
persons  imprisoned  for  any  such  criminal  or  supposed  cri- 
minal matters,  it  was  enacted  as  follows : — 

**  When  any  person  shall  bring  a  writ  of  habeas  corpus 
directed  to  sheriff  or  gaoler,  or  other  person  whatsoever, 
for  any  person  in  his  custody,  and  serve  it  on  such  sheriff, 
or  gaoler,  or  leave  it  at  the  prison,  such  sheriff  or  gaoler 
shall  within  three  da^s  after  service  (unless  th^  commitment 
were  for  treason  or  felony,  plainly  and  specially  expressed  in 
the  warrant  of  commitment),  upon  payment  or  security  of 
charges  not  exceeding  twelve-pence  per  mile,  and  that  the 
prisoner  will  not  escape  by  the  way, — make  return  qf  euch 
writ^  and  bring  the  body  of  the  piurty  so  committed  or  re- 
strained before  the  lord  chancellor,  or  the  judges  or  barons 
of  the  court,  from  which  the  writ  shall  issue ;  or  before 
such  person  before  whom  the  writ  is  made  returnable ;  and 
shall  then  likewise  certify  the  true  causes  of  his  detainer 
and  imprisonment.  If  the  place  of  commitment  is  beyond 
the  distance  of  twenty  miles  from  the  court  or  judge,  and 
not  above  a  hundred  miles,  then  such  return  shall  be'  made 
within  ten  days ;  if  beyond  a  hundred  miles,  then  within 
twenty  days  after  the  delivery  of  the  writ. 

"  In  vacation  time,  and  out  of  term,  on  complaint,  and  re- 
quest in  writing  by  or  on  behalf  of  any  person  committed 
or  detained  for  any  crime  (unless  for  treason  or  felony, 
plainly  expressed  in  the  warrant  of  commitment,  and  other 
than  persons  convict  or  in  excution  by  legal  process),  the 
lord-chancellor,  or  any  one  of  the  judges  of  the  three  Qourts, 
upon  view  of  a  copy  of  the  warrant,  or  oath  that  a  copy 
is  denied,  are  authorised  and  required  to  award  a  habeas 
corpus,  returnable  immediately  before  himself  or  any  other  of 
the  judges ;  and  within  two  days  after  the  party  is  brought 
before  the.  judge,  he  shall  discharge  the  prisoner  from  his 
imprisonment,  taking  his  recognisance,  with  one  or  two 
sureties,  in  any  sum  according  to  their  discretions,  having 
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regard  to  the  quality  of  the  prisoner,  and  the  nature  of  the 
offence,  for  his  appearance  in  the  court  where  the  offence  is 
properly  cognizable, — unless  it  shall  appear  that  the  party 
is  detained  on  legal  process,  order,  or  warrant  out  of  some 
court  having  jurisdiction  of  criminal  matters,  or  by  some 
warrant  signed  and  sealed  by  any  of  the  judges,  or  by  some 
justice  or  justices  of  the  peace  for  matters  or  offences  which 
by  law  are  not  bailable. 

''  The  act  by  several  clauses  seeks  to  enforce  on  the  officers 
strict  observance  of  their  duty.  That  they  may  not  pre- 
tend ignorance  of  the  import  of  the  writ,  it  must  be  marked 
p&r  Statutum  tricenm<hpritno  Caroli  Secundi  Begu,  and  be 
signed  by  the  person  awarding  the  same.  Officers  and 
keepers  neglecting  to  make  due  returns,  or  not  delivering 
to  the  prisoner  or  his  agent,  within  six  hours  after  demand, 
a  copy  of  the  warrant  of  commitment  ,and  detainer,  shall 
for  the  first  offence  forfeit  to  the  prisoner  £100,  and  for 
the  second  offence  £100,  and  be  incapable  to  hold  or  exe- 
cute his  office. 

*'  Persons  set  at  large  by  habeas  corpus  shall  not  be  again 
imprisoned,  or  committed  for  the  same  offence,  other  than 
by  the  legal  order  and  process  of  the  court  wherein  he  is 
bound  by  recognizance  to  appear,  or  other  court  having  juris- 
diction of  the  cause.  Any  person  knowingly  committing 
to  prison  contrary  to  this  enactment,  or  knowingly  aiding 
or  assisting  therein,  shall  forfeit  to  the  prisoner  £500. 

"  If  a  judge  deny  a  writ  of  habeas  corpus  by  the  act  re- 
quired to  be  granted,  after  motion  made  of  it,  he  shall  for^ 
feit  to  the  prisoner  £500." 

The  act  contains  provisions  for  bringing  parties  to  speedy 
trial,  and  for  preventing  imprisonment  out  of  the  king's 
dominions.^  But  it  declared  that  its  provisions  should 
not  extend  to  discharge  out  of  prison  persons  charged  in 
debt,  or  action,  or  process  in  any  civil  cause ;  and  generaUy, 
it  may  be  said,  that  where  a  person  is  in  execution  under 
the  judgment  of  a  court  of  competent  jurisdiction,  or  even 
*  See  awU,  p.  412. 
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for  contempt  of  such  a  court,  the  habeas  corpus  does  not 
apply.  ^ 

Such  is  the  great  Habeas  Corpus  Act,  which  has  been  the 
theme  of  so  much  eulogy,  and  so  much  eloquence.  By  Fox 
it  was  described  *'as  the  most  important  barrier  against 
tyranny,  and  best  framed  for  the  liberty  of  individuals,  that 
has  ever  existed  in  any  ancient  or  modem  commonwealth  ;"* 
and  Sir  James  Mackintosh  declared  the  writ  of  habeas  cor- 
pus, and  trial  by  jury,  to  be  the  most  effectual  securities 
against  oppression,  which  the  wisdom  of  man  has  hitherto 
been  able  to  devise."' 

The  provisions  of  the  act,  and  the  benefit  of  the  writ, 
were  confined  to  cases  of  commitment  or  detainer  for  cri- 
minal or  supposed  criminal  matter;  but  a  modem  statute 
has  extended  them  to  all  persons  confined  or  constrained 
of  their  liberty  (except  for  criminal  matter,  or  for  debt,  or  by 
process  in  any  civil  suit),  or  to  all  persons  detained  without 
sufficient  authority.*  Other  more  recent  statutes  have  given 
the  judges  of  the  several  courts  power  to  grant  the  writs, 
and  to  make  them  returnable  in  any  other  court  than  their 
own ;  and  it  has  been  decided  that  a  judge  may  in  vacation 
grant  a  habeas  corpus  returnable  before  himself  in  cham- 
bers.* 

>  WAboii'b  Case,  Queen's  Bench  Keports,  vol  fiL  p.  984. 
<  Fox's  Beign  of  James  II.,  p.  35. 
'  History  of  England,  toL  L  p.  219. 
«  56  Geo.  III.,  01^.  100. 

»  11  Geo.  IV.  &  1  Wm.  IV.,  cap.  70}  1  &  2  Viet.,  cap.  45 ;  Leonard 
Watson's  case,  2  Boss,  and  M.  639. 
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CHAPTER  IX. 

THE  PEOPLE. 

PBEEDOM  IN  BELIGIOK. 

Church  of  England* — Protestant  Dissenters. — ^Toleration  Act. — Dissent- 
ing Ministers. — Quakers. — Oaths. — Dissenting  Places  of  Worship. — 
Toleration  Act  oonflrmed. — Beaotion  against  Toleration. — ^Act  against 
growth  of  Schism. — ^Beactionaiy  Laws  Repealed. — Dissenting  Mima* 
ten*  Belief  Act. — ^Toleration  Amendment  Act — Unitarian  Be&f 
Act. — Sacramental  Test  BepeaL — Lidemnitj  Acts. — Oongrcgatioiis 
in  Private  Houses. — Boman  Catholics. — Disarming  Act. — Belief  Act. 
— Jews. — Belief  Acts.— General  Law  as  to  Places  of  Worship  of  Pro- 
testant Dissenters,  Boman  Catholics,  and  Jews. 

The  constitution  recogniEes  the  Ghorch  of  England  as  the 
Btate  church,  and  the  doctrines  declared  by  its  Thirty-nine 
Articles  as  the  religion  of  the  State ;  and  it  is  imperatiTe 
that  the  sovereign  shall  be  in  communion  with  the  Church 
of  England.  In  Scotland,  by  virtue  of  the  Act  of  Union,  the 
Presbyterian  system  of  doctrine  and  government  is  recog- 
nized as  the  state  religion  ;  and  in  Ireland  an  ecclesiastical 
hierarchy,  and  institutions  in  all  respects  similar  to  those 
of  the  Church  of  England,  are  established ;  forming,  with 
the  Church  of  England,  "  the  United  Church  of  England 
and  Ireland.** 

To  those  in  communion  with  the  Church  of  England,  all 
the  honours,  dignities,  offices,  and  emoluments  of  church 
and  state,  were  at  all  times  open ;  whilst  those  who  dis- 
sented from  it,  whether  as  catholics  or  protestants,  were  not 
only  in  general  disqualified  for  the  possession  of  these  advan- 
tages^ but  were  subjected  to  coercion  and  punishment  for  re- 
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fusing  oommunion  with  the  established  church.  Protestant 
nonconformists,  or  dissenters,  at  the  time  of  the  Bevolution, 
consisted  of  the  several  denominations  of  presbjterians,  in* 
dependents,  baptists,  and  quakers ;  but  with  respect  to  the 
state,  they  were  undistinguished ;  all  being  subject  to  severe 
and  oppressive  penal  laws  against  nonconformity.  At  the 
Eevolation  they  were  considered  to  hare  entitled  them- 
selves to  some  relief  from  these  laws,  by  co-operating  with 
the  established  clergy  in  opposing  the  designs  of  James  to 
introduce  popery  into  the  government ;  and  they  hailed  the 
advent  of  William  III.,  as  their  deliverer.  Toleration^  in 
religion  was  congenial  to  his  mind  ;  and  in  the  declaration 
which  he  published  before  his  arrival  in  England,  he  pro- 
mised  that,  whilst  preserving  the  established  church,  he 
would  endeavour,  by  some  means  of  comprehension,  to  bring 
within  its  fold  those  now  separated  from  it  by  forms  non- 
essential or  indifferent;  and  where  union  was  impracti- 
cable, he  would  protect  and  secure  all  who  would  live  peace- 
ably under  his  government,  from  every  kind  of  persecution 
on  account  of  their  religion. 

The  fruit  of  these  principles  was  the  Toleration  Act — "  an 
act  for  exempting  their  Majesties'  protestant  subjects,  dis- 
senting from  the  Church  of  England,  from  the  penalties  of 
certain  laws.*'^  It  relieved  from  the  operation  of  numerous 
penal  statutes*  "  protestant  dissenting  laymen,  who  should 

'  **  The  word  *  toleration  *  hA8  rather  a  moamful,  than  a  joyful  sound ; 
for  in  its  judicial  sense  it  merelj  signifies  that  the  churoh  authorised  by 
the  state,  suffers  others  besides  itself  to  exist  in  the  land.  But  in  the 
general  language  of  literature^  the  sound  common  sense  of  all  European 
nations  understands  by  this  term  the  not  unreasonable  demand  that 
a  man  shall  not  be  persecuted  by  the  civil  magistrate,  or  by  a  dominant 
church,  if  he,  without  yiolating  the  general  oiyil  regulations,  worship 
God  after  his  own  fashion,  in  company  with  his  fellow-beUeyers." 
(Signs  of  the  limes,  by  Cheralier  Bunsen,  p.  285.) 

'  1  Wm.  and  Mary,  cap.  18. 

»  23  Kli«.,  cap.  1  {atUe,  p.  213)  ;  29  Eliz.,  cap.  6— an  act  for  the  more 
speedy  and  due  execution  of  the  act  23  Eliz.,  cap.  1 ;  s.  14  of  1 
EHx.,  cap.  2  (cmie,  p.  207)  j  85  Eliz.,  cap.  1  (ante,  p.  21  ) ;  3  James  I., 
cap.  4  (aR/e,  p.  230)  ;  3  James  I.,  cap.  6  (onee,  p.  231)  ;  22  Car.  II.,  cap. 
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take  the  oaths  of  allegiance  and  supremacj  to  William  and 
Mary,^  and  make  and  subacribe  the  declaration  against 
poperj  mentioned  in  the  statute  80  Ghaiiea  IL,  stat.  2,  cap. 
1,^  before  jostices  at  the  general  sessions  of  the  peace; 
who  were  required  to  administer  the  oaths  to  any  one  who 
offered,  to  keep  a  register  of  them,  and  to  grant  a  cer- 
tificate of  their  having  been  taken,— on  payment  of  six- 
pence for  the  oaths,  and  sixpence  for  the  certificate.  Dis- 
senters having  taken  the  oaths,  who  were  appointed  to  any 
parochial  ofiBce,  and  who  should  scruple  to  take  the  oa^ 
or  perform  the  services  connected  with  the  office,  were  al- 
lowed to  appoint  deputies.  If  dissenters  at  their  meeting 
together  for  religious  worship,  locked,  barred,  or  bolted  the 
doors,  they  should  receive  no  benefit  from  the  law,  and  they 
were  declared  not  exempted  from  payment  of  tithes  or  othor 
parochial  duties  to  the  church  or  minister. 

Dissenting  ministers, — described  as  "  persons  dissenting 
from  the  Church  of  England  in  holy  orders,  or  pretending  to 
holy  orders,  and  preachers  and  teachers  of  congregations 
of  dissenting  protestants,'' — ^who  took  the  oaths  and  sub- 
scribed the  declaration  required  for  laymen ;  and  in  additaon 
declared  their  approbation  of,  and  subscribed  the  Thirty- 
nine  Articles,  (except  the  34ith,  85th,  and  86th,  and  these 
words  of  the  20th  Article,  viz.  "  The  Church  hath  pow^  to 
decree  rites  or  ceremonies  and  authority  in  controvarades 
of  faith,  yet,")  were  relieved  from  the  penalties  of  the  act  17 
Charles  II.,  cap.  2,  *'  for  restraining  nonconformists  hem 
inhabiting  in  corporations  ;"*  from  the  penalties  of  the  act  22 
Charles  II.,  cap.  1, "  for  preaching  at  any  meeting  for  the  ex- 
ercise of  religion  ;*'^  and  frt)m  the  penalty  of  £100  in  the  Act 
of  Uniformity  of  Charles  II.,  for  officiating  in  any  congrega- 
tion for  the  exercise  of  religion — being  by  the  Toleration  Act 
allowed  to  preach  in  any  congregation  allowed  by  ^e  act 

1  (oHte,  p.  401)  ; — and  all  statutee  against  papista  or  popish  recusszits,  ex- 
cept 26  Car.  II.,  cap.  2,  and  80  Oar.  II.,  stat.  2,  cap.  1  (ak^,  pp.  406, 409). 
>  Pursuant  to  the  act  1  Wm.  and  Mary  ci^.  1.        *  Jmie^  p.  409L 
»  17  Car.  n.,  cap.  2  j  anie,  p.  895.  *  Ante,  p.  401, 
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Anabaptists  who  ''  scrupled  the  baptizing  of  infants,"  were 
allowed,  in  addition  to  the  other  excepted  articles,  to  omit  the 
27th,  touching  infiEint  baptism.  Dissenting  ministers  and 
teachers  were  exempted  from  serving  upon  juries,  and  from 
being  chosen  to  parochial  offices. 

'*  Quakers,  who  scrupled  the  taking  of  an  oath,  were  allowed 
to  make  and  subscribe  the  declaration  against  popery,  with 
a  declaration  of  fidelity,  and  a  profession  of  their  Christian 
belief,  in  words  given  in  the  act,  declaratory  of  their  belief 
in  the  Trinity,  and  that  the  Holy  Scriptures  were  given  by 
inspiration ;  upon  which  (and  without  any  subscription  of 
the  Thirty-nine  Articles)  they  not  only  obtained  exemption 
from  the  acts  from  which  the  act  relieved  other  protestant 
dissenters,  but  also  from  the  act  5  Eliz.,  cap.  1,^  and  the  act 
18  <fe  14  Charles  II.,  cap.  1,  *'  for  preventing  mischief  that 
may  arise  from  certain  persons  called  Quakers,  refusing  to 
take  lawful  oaths." 

"  Papists  and  anti-trinitarians  were  not  allowed  the  benefit 
of  the  act,  it  being  declared  that  it  should  not  extend  to 
give  ease,  benefit,  or  advantage  to  any  papist  or  popish  re* 
ousant  whatsoever,  or  any  person  that  should  deny,  in  his 
preaching  or  writing,  the  doctrine  of  the  Blessed  Trinity,  as 
it  was  declared  in  the  articles  of  religion." 

So  far  compliance  with  the  act  was  voluntary,  in  order 
to  obtain  its  benefits.  But  it  also  contained  compulsory 
clauses  of  great  severity.  A  justice  of  the  peace  might  re« 
quire,  *'  any  person  that  goes  to  any  meeting  for  the  exer* 
cise  of  religion,"  to  take  the  oaths  ;  and  in  case  of  refusal 
the  justice  was  required  to  commit  him  to  prison  with- 
out bail,  and  to  certify  his  refusal  to  the  quarter  sessions ; 
and .  upon  a  second  tender  and  refusal,  the  person  refusing 
was  to  be  recorded  for  a  popish  recusant  convict  and  suffer 
accordingly.  He  could  only  be  admitted  to  take  the  oaths, 
afler  a  second  refusal,  if  within  thirty-one  days  he  produced 
two  protestant  witnesses,  to  testify  on  oath  that  they  be* 
lieved  him  to  be  a  protestant  dissenter;  or  a  certificate 
»  Ante,  p.  210. 
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under  the  hands  of  four  protestants  of  the  Church  of  &g- 
land,  or  who  had  taken  the  oaths ;  and  also  a  certificate 
under  the  hands  and  seals  of  six  or  more  of  the  congxega- 
tion  to  which  he  belonged,  owning  him  for  one  of  them. 
In  default  of  these  the  justice  was  required  to  take  a  re- 
cognizance with  two  sureties  in  the  penal  sum  of  £50,  to 
be  levied  of  his  goods  and  chattels,  for  his  producing  tiie 
certificates  ;  and  if  he  could  not  give  such  security,  to  com- 
mit him  to  prison,  until  be  produced  such  certificates,  or 
two  witnesses. 

"  Dissenting  places  of  worship  were  required  to  be  re- 
gistered. No  congregation  or  assembly  for  religious  wor- 
ship should  be  allowed,  unless  the  place  of  meeting  should 
be  certified  either  to  the  bishop  of  the  diocese,  or  the  arch- 
deacon of  the  archdeaconry,  or  the  justices  in  general  or 
quarter  sessions,  and  registered  with  one  of  them  ;  eadi  of 
such  authorities  being  required  to  register  the  houses,  and  to 
give  certificate  of  registry,  for  no  greater  fee  than  sixpence." 

Such  is  the  celebrated  Toleration  Act, — the  first  step  in 
religious  liberty.  It  was  hailed  by  the  dissenters  as  a  great 
acquisition.  It  rendered  their  mode  of  worship  legal,  and 
exempted  it  from  punishment.  They  could  now  exercise  it^ 
not  by  the  connivance,  but  under  the  protection  of  the 
government.  But  its  operation  was  not  extended  to  all  re- 
ligionists. Eoman  Catholics  and  Unitarians  were  excluded 
from  its  benefits ;  nor  did  it  repeal  the  Corporation  and  Test 
Acts,  which  long  continued  to  exclude  dissenters  from  cor^ 
porate  and  government  offices.  Dissenters,  however,  were 
not,  like  the  Boman  catholics,  excluded  from  tho  right,  if 
otherwise  qualified,  of  sitting  and  voting  in  the  house  of 
commons,  the  Parliamentary  Test  Act  not  containing  provi- 
sions which  extended  to  protestant  nonconformists.^ 

The  Toleration  Act  was  confirmed  by  an  act  of  Queen 

Anne,  and  some  of  its  provisions  were  explained  in  favour 

of  protestant  dissenters.      It  declared  that  any  dissenter, 

not  a  minister  or  preacher,  prosecuted  upon    any  penal 

*  See  ante^  p,  408. 
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statute,  for  nonconformity,  should  obtain  the  benefit  of  the 
Toleration  Act,  by  taking  the  oaths  during  the  pendency  of 
the  prosecution.  It  also  explained  a  doubt  by  declaring 
that  dissenting  ministers  might  preach  in  any  other  county 
than  that  in  which  they  had  qualified.^ 

But  this  act  was  followed  by  another  in  the  same  reign, 
restrictive  of  the  liberty  of  dissenters,  the  result  of  a  sur- 
render of  their  interests,  by  the  whigs,  to  Lord  Nottingham, 
for  political  purposes.  "All  persons,  civil  or  military,  in 
places  of  profit  or  trust,  and  all  the  common-councilmen 
in  corporations,  who  should  be  at  any  meeting  for  divine 
worship  (where  there  were  above  ten  persons  more  than 
the  family)  in  which  the  common  prayer  was  not  used,  or 
where  the  Queen  and  Princess  Sophia  were  not  prayed  for, 
should  upon  conviction  forfeit  their  place  of  trust  or  profit; 
and  such  persons  should  continue  incapable  of  any  employ- 
ment, until  they  should  depose  that  for  a  whole  year  to- 
gether they  had  been  at  no  conventicle.'*^  The  whigs  ex- 
cused themselves  for  offering  no  opposition  to  the  bill,  that 
it  might  quiet  the  fears  of  those  who  thought  the  church 
was  in  danger. 

This  act  was  soon  afterwards  followed  by  another,  in  the 
same  spirit,  "  to  prevent  the  growth  of  schism,"  which  re- 
produced and  extended  the  Act  of  Uniformity  of  Charles  II. 
by  enacting  that  "none  should  keep  a  public  or  private 
school,  or  be  a  tutor  or  schoolmaster  in  England,  unless  he 
conformed  to  the  liturgy  of  the  Church  of  England,  and  ob- 
tained a  license  from  a  bishop,"  which  could  not  be  granted 
unless  the  applicant  produced  a  certificate  of  his  having  re- 
ceived the  sacrament  according  to  the  usage  of  the  Church 
of  England.* 

The  political  purposes  -having  been  served,  these  reac- 
tionary laws  were  repealed  in  the  reign  of  George  I.,  by 
"  an  act  for  strengthening  the  protestant  interest  in  these 
kingdoms.*'     But  it  enacted,  that  if  any  mayor,  bailiff,  or 

*  10  Anne,  cap.  2.  '  Bumet*8  Own  Time,  bk.  vii.,  anno  1711. 

3  12  Anne,  stat.  2,  cap.  7. 
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other  magistrate  should  resort  to,  or  be  present  at,  any  pub- 
lic meeting  for  religious  worship  other  than  of  the  Church 
of  England,  in  the  gown,  or  with  the  ensigns  of  his  office,  he 
shall  be  disabled  to  hold  ftuch  office,  and  be  adjudged  inca- 
pable to  bear  any  public  office  whatsoever.* 

After  a  lapse  of  sixty  years,  the  legislature  in  1779  made 
another  advance  in  religious  freedom  by  ''an  act  for  the 
further  relief  of  protestant  dissenting  ministers  and  school- 
masters.*' It  relieved  dissenting  ministers  who  scrupled  to 
subscribe  the  articles  of  religion,  by  declaring  that  if  they 
took  the  oaths,  and  made  the  declaration  against  popeiy  re- 
quired by  the  Toleration  Act ;  and  also  made  and  subscribed 
a  declaration  to  the  effect  that  the  minister  subscribing  was 
a  protestant,  and,  as  puch,  that  he  believed  that  the  Scrip* 
tures  of  the  Old  and  New  Testament  contained  the  revealed 
will  of  Ood,  and  that  he  received  the  same  as  the  rule  of  hia 
doctrine  and  practice ;  such  minister  should  be  entitled  to 
all  the  exemptions,  benefits,  privileges,  and  advantages  of 
the  Toleration  Act,  and  of  the  confirmatory  statute  of  Anne. 
Ministers  so  qualifying  were  exempted  from  serving  in  the 
militia,  and  from  being  prosecuted  for  teaching  youth  as  a 
tutor  or  schoolmaster ;  but  they  should  not  hold  the  master- 
ship of  any  college  or  school  of  royal  foundation.^ 

This  statute  was  a  great  advance,  inasmuch  as  it  required 
only  a  general  avowal  of  belief  in  the  Holy  Scriptures,  with- 
out regard  to  the  articles  or  liturgy  of  any  other  church,  as 
the  foundation  of  toleration.  Up  to  this  period,  however, 
there  had  been  no  repeal  of  the  old  persecuting  acts ;  but  in 
the  year  1812,  an  act  was  passed  "  to  repeal  certain  acts, 
and  amend  other  acts  relating  to  religious  worship,  and  as- 
semblies, and  persons  teaching  or  preaching  therein."  It 
wholly  repealed  the  three  acts  t)f  Charles  II.'  It  added 
some  new  but  unimportant  regulations  to  the  system  of  i^ 
gistration  of  places  of  religious  worship ;  and  it  declared  that 
'  6  Qeo.  I.,  oftp.  4.  *  19  Geo.  III.,  cap.  44, 

■  18  &  14  Oar.  I.,  against  Quakers.     17  Car.  II.,  against  nonoonfbmi- 
ists  inhabiting  in  corporations,    22  Car.  II.,  cap.  I, .«  Gonven^de  Act" 
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all  who  should  preach  or  teach  at,  or  officiate  in,  or  should 
resort  to  any  congregation  of  protestants,  whose  place  of 
meeting  was  duly  certified,  should  be  exempt  from  all  pains 
and  penalties,  without  taking  the  oaths.  Preachers  or  teach- 
ers might  however  be  required  by  a  justice,  by  writing 
under  his  hand,  to  take  the  oaths  and  declarations  specified 
in  the  act  1 9  Geo.  III.,  and  if  any  one  refused,  he  should 
not  be  permitted  to  preach  or  teach  until  he  had  taken  the 
oaths,  on  pain  of  forfeiture  for  every  time  he  should  preach, 
of  not  exceeding  £10  nor  less  than  10*.  But  they  could  not 
be  required  to  go  to  any  greater  distance  than  five  miles 
from  their  own  houses,  for  the  purpose.  Provisions  were 
made  requiring  the  justices,  on  demand  of  any  protestant 
subject,  to  administer  the  oaths  and  to  give  a  certificate, 
which  should  be  conclusive  evidence  that  the  party  had  taken 
the  oath.  Another  provision  imposed  punishment  for  dis- 
turbing  such  religious  assemblies.  The  act  was  declared  not 
to  extend  to  quakers.^ 

In  the  following  session  of  1818  was  passed  '^  an  act  to 
relieve  persons  who  impugn  the  doctrine  of  the  Holy  Tri» 
nity  from  certain  penalties."  It  repealed  so  much  of  the 
first  Toleration  Act  as  provided  that  it  should  not  extend  to 
give  ease,  benefit,  or  advantage  to  persons  denying  the  Tri^ 
nity ;  and  also  the  provisions  of  the  act  9  and  10  Wm.  III., 
intituled  "  An  Act  for  the  more  effectual  Suppressing  Bias* 
phemy  and  Profaneness,"  so  far  as  the  same  related  to  per- 
sons denying  the  Holy  Trinity.^ 

The  next  act,  passed  in  1828,  in  the  reign  of  George  IV., 
under  the  administration  of  the  Duke  of  Wellington,  placed 
protestant  dissenters  on  an  equality  with  their  fellow-sub- 
jects  of  the  Church  of  England,  as  to  the  admission  to  cor- 
porate and  other  civil  and  military  offices.  It  is  ''  an  act 
for  repealing  so  much  of  several  acts  as  imposes  the  neces- 
sity of  receiving  the  sacrament  of  the  Lord's  Supper,  as  a 
qualification  for  certain  offices  and  employments.*'^     It  re- 

»  52  Geo.  III.,  cap.  155.  «  63  Geo.  III.,  cap.  160. 

»  9  Gw.  IV.,  cap.  17. 
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pealed  so  much  of  then  existing  acts  as  required  persons 
chosen  to  civil,  and  military,  and  corporate  offices,  to  take 
the  sacrament  according  to  the  rites  of  the  Church  of 
England  ;^  and  it  substituted  a  declaration,  in  lieu  of  the 
sacrament,  to  be  made  and  subscribed  by  every  person  cho- 
sen to  be  mayor,  alderman,  recorder,  bailiff,  town-clerk,  or 
common-councilman,  or  to  any  office  of  magistracy,  or  place, 
trust,  or  employment  relating  to  the  government  of  any  city, 
corporation,  borough,  or  cinque-port  within  England  and 
Wales,  within  one  calendar  month  next  before  or  upon  his 
admission  to  any  such  office  or  trust.  The  declaration  is 
as  follows : — 

"I  A.B.  do  solemnly  and  sincerely,  in  the  presence  of 
God,  profess,  testify,  and  declare,  upon  the  true  faith  of  a 
Christian,  that  I  will  never  exercise  any  power,  authority, 
or  influence  which  I  may  possess  by  virtue  of  the  office  of 

to  injure  or  weaken  the  protestant  church,  as  it  is  by 

law  established  in  England,  or  to  disturb  the  said  church, 
or  the  bishops  and  clergy  of  the  said  church,  in  the  posses- 
sion of  any  rights  or  privileges,  to  which  such  church,  or  the 
said  bishops  and  clergy,  are  or  may  be  by  law  entitled." 

The  declaration  must  be  made  and  subscribed  before  the 
person  who,  by  the  charter  of  the  cities,  corporations, 
boroughs,  and  cinque-porta,  ought  to  administer  the  oaths, 
for  the  due  execution  of  the  office;  or  before  two  justices  of 
the  peace ;  and  it  must  be  entered  in  a  book  or  record  kept 
for  the  purpose,  or  filed  amongst  the  civic  records.  Omis* 
sion  or  neglect  to  subscribe  the  declaration  renders  the 
office  void.  Every  person  thCTeafter  admitted  into  any  office 
or  employment ; — or  who  should  accept  from  the  crown  any 
patent,  grant,  or  commission,  and  who, — by  his  adndttanoe 
into  such  office  or  employment,  or  place  of  trust ;  or  by  his 
acceptance  of  such  patent,  grant,  or  commission ;  or  by  the 
receipt  of  any  pay,  salary,  fee,  or  wages,  by  reason  thereof, 

1  The  acta  so  partially  repealed  are,  18  Car.  II.,  stat.  2,  cap.  1  (amie^ 
p.  384)  J  25  Car.  II.,  cap.  2  (ante,  p.  407)  ;  16  Gko.  II.,  cap.  80,  "  In- 
demni^  Act,"  1743. 
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— ^would  bj  the  laws  in  force  immediately  before  the  passing 
of  the  act,  have  been  required  to  take  the  sacrament,  should 
make  and  subscribe  the  declaration  within  six  months,  or  in 
default,  his  office  or  appointment  to  be  void.  That  dedara* 
tion  must  be  made  either  in  the  court  of  chancery,  the  court 
of  king's  bench,  or  at  the  quarter  sessions  of  the  county  where 
the  declarant  resides,  and  must  be  preserved  among  the  re- 
cords of  the  court.  But  no  naval  officer  below  the  rank  of 
rear-admiral,  nor  military  officer  below  the  rank  of  major* 
general  in  the  army,  nor  colonel  in  the  militia,  in  respect  of 
his  naval  or  military  commission ;  and  no  commissioner  of 
customs,  excise,  stamps,  or  taxes,  or  any  person  holding  any 
of  the  offices  concerned  in  the  collection,  management,  or 
receipt  of  those  revenues ;  or  any  officer  concerned  in  the 
collection,  management,  or  reoeipt  of  the  revenues  subject 
to  the  authority  of  the  postmaster-general,  can  be  required 
to  make  the  declaration.^ 

This  statute  is  general,  and  therefore  applies  to  all  per* 
sons  indiscriminately,  and  not  merely  to  dissenters.  Its 
effect  on  the  latter  was  to  raise  them  to  the  level  of  con-* 
formists,  as  regards  the  offices  within  the  scope  of  the  act. 

The  severity  of  the  Corporation  and  Test  Acts  was  in  some 
degree  mitigated  by  Indemnity  Acts,  which  commencing  in 
1743'  were  annually  passed  to  indemnify  persons  who  had 
accepted  offices  without  complying  with  the  tests,  from  all 
penalties,  provided  they  complied  with  them,  within  the 
time  limited  by  the  act.  These  acts  being  repeated  every 
year  affi^rded  full  protection  if  a  prosecution  were  not  com* 
menced,  or  the  party  were  not  removed  from  his  office,  in 
the  interval  between  the  two  acts,  when  the  protection  was 
in  abeyance.  It  has  become  a  constitutional  rule  to  pass  an 
act  of  indemnity,  of  this  nature,  every  year ;  covering  lapses 
of  forms  in  the  acceptance  of  offices. 

Some  further  relaxation  of  the  laws  restrictive  of  the  free- 
dom of  religious  worship  was  made  in  1855  by  "  an  act^  for 
»  9  G60.  TV.,  cap.  17.  »  16  Geo.  n.,  cap.  30. 

»  18  &  19  Vict.,  cap.  36. 
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securing  the  liberty  of  religious  worship.'*  It  was  passed 
at  the  instance  of  members  of  the  established  church  who 
wished  to  have  religious  worship  in  private  houses,  but  who 
found  themselves  prevented  by  the  act  of  George  111., 
passed  to  restrict  religious  worship  by  protestant  di^en- 
ters,  which  enacted  "  that  no  congregation  or  assembly  for 
religious  worship  of  protestants,  at  which  there  should  be 
present  more  than  twenty  persons  besides  the  immediate 
family  and  servants  of  the  person  in  whose  house,  or  upon 
whose  premises,  such  meeting,  congregation,  or  assembly 
should  be  held,  should  be  permitted  or  allowed  unless  the 
place  of  meeting  be  certified  as  directed  in  the  act ;  and 
which  rendered  any  person  permitting  such  congregation  to 
meet,  liable  to  a  penalty  of  not  more  than  £20,  nor  less 
than  20*.,  for  every  meeting."  The  provisions  of  the  act  ex- 
tend the  rights  of  dissenters  as  well  as  of  members  of  the 
established  church, — by  enacting  that  nothing  in  the  recited 
act  of  George  III.,  shaJl  apply — 

1.  To  any  congregation  for  religious  worship  held  in  any 
parish,  or  ecclesiastical  district,  and  conducted  by  the  mi- 
nister, or  in  case  the  incumbent  is  not  resident,  by  the  cu- 
rate, or  by  any  person  authorised  by  them  respectively. 

2.  To  any  congregation  meeting  in  a  private  dwelling- 
house,  or  on  the  premises  belonging  thereto. 

3.  To  any  congregation  meeting  occasionally  in  any  build- 
ing not  usually  appropriated  to  religious  worship ;  and  no 
person  permitting  a  cong^gation  to  meet  in  any  place  oc- 
cupied by  him  shall  be  liable  to  any  penalty  for  so  doing. 

The  exciting  motive  of  the  Bevolution  was  a  dread  and 
dislike  of  popery,  and  while  toleration  was  granted  to  pro- 
testant nonconformists,  the  rigour  of  the  law  was  increased 
Against  EoMAN  Catholics.  In  the  first  parliament  of 
William  and  Mary,  there  was  passed  "  an  act  for  the  amov- 
ing papists,  and  reputed  papists,  from  the  cities  of  London 
and  Westminster,  and  ten  miles*  distance  from  the  same." 
The  lord  mayor,  and  the  magistrates  of  London,  Westmin- 
»  62  Geo.  ni.,  cap.  156,  amie,  p.  661. 
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ster,  and  Southwark,  and  of  the  counties  of  Middlesex,  Sur- 
rey, Kent,  and  Essex,  were  required  to  arrest  all  persons 
within  those  cities  or  within  ten  miles  of  them,  being,  or  re- 
puted to  be  papists,  and  to  tender  them  the  declaration  con- 
tained in  the  statute  of  Charles  11.^  If  thej  refused,  and 
continued  within  the  prescribed  limits,  they  became  popish 
recusant  convicts.* 

Another  act  in  the  same  session,  "  for  the  better  securing 
the  government  by  disarming  papists  and  reputed  papists," 
empowered  and  required  any  two  justices  of  the  peace,  who 
should  know,  or  suspect,  or  should  be  informed  that  any 
person  was,  or  was  suspected  to  be  a. papist,  to  tender  him 
the  declaration ;  and  in  case  of  refusal,  to  certiiy  his  name 
to  the  quarter  sessions.  The  recusant  was  prohibited  from 
having  in  his  house  or  possession  any  arms,  weapons,  gun- 
powder, or  ammunition  (but  what  the  magistrates  consi- 
dered necessary  for  the  defence  of  his  house  and  person),  or 
to  keep  in  his  possession,  or  in  the  possession  of  any  other 
person  for  his  use,  any  horse  or  horses  above  the  value  of 
£5  to  be  sold.s 

The  long  and  dreary  legislation  against  Eoman  Catholics 
which  has  occupied  so  much  of  our  previous  history,  was  at 
length  put  an  end  to  by  an  act  passed  under  the  adminis- 
tration of  the  Duke  of  Wellington  and  Sir  Eobert  Peel. 
Its  title  is  "  An  Act  for  the  Eelief  of  his  Majesty's  Eoman 
Catholic  subjects."*  After  stating  that  "  by  various  acts  of 
parliament,  restraints  and  disabilities  were  imposed  on  Eo- 
man Catholics,  to  which  other  subjects  were  not  liable,  and 
that  it  was  expedient  that  such  restraints  and  disabilities 
should  be  from  thenceforth  discontinued ;  and  also  that  by 
various  acts  certain  oaths  and  certain  declarations,  com- 
monly called  the  Declaration  against  Transubstantiation,  and 
the  Invocation  of  Saints,  and  the  Sacrifice  of  the  Mass,  as 
practised  in  the  Church  of  Home,  were  or  might  be  required 
to  be  taken,  made,  and  subscribed  as  qualifications  for  sit- 

>  Stat.  2,  cap.  1.  «  1  Wm.  and  Maiy,  cap.  1. 

« /iitfm,  cap.  15,  MO  Geo.  IV.,  cap.  7. 
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ting  and  yoting  in  parliament,  and  for  the  enjoyment  of  cer* 
tain  offices,  franchises,  and  civil  rights ;  it  was  enacted  that 
all  such  parts  of  such  acts  as  required  the  declarations,  or 
either  of  them,  to  be  made  or  subscribed  by  any  of  his  Ma- 
jesty's subjects,  as  a  qualification  for  sitting  and  voting  in 
parliament,  or  for  the  exercise  or  enjoyment  of  any  office, 
franchise,  or  civil  right,  be  (save  as  after  excepted)  repealed. 
''Any  person  professing  the Eoman Catholic  religion,  being 
a  peer,  or  who  should  be  returned  as  a  member  of  the  house 
of  commons,  should  sit  in  either  house  respectively,  being  in 
all  other  respects  duly  qualified,  upon  taking  and  subscrib- 
ing the  oath  mentioned  in  the  act,^  instead  of  the  oaths  of 
allegiance,  supremacy,  and  abjuration, — and  should  vote  at 
elections  for  members  of  parliament,  and  of  representative 
peers  of  Scotland  and  Ireland,  and  be  elected  such  represen- 
tative peers.  But  no  person  in  holy  orders  in  the  church  of 
Home  shall  be  capable  of  being  a  member  of  the  house  of 
commons. 

''  Eoman  Catholics  may  hold  all  civil  and  military  offices 
and  places  of  trust  and  profit  under  the  crown  upon  taking 
the  oath,  except  those  of  guardians  and  justices,  or  of  regent 
of  the  United  Kingdom,  lord-chancellor,  lord-keeper,  or  lord- 
commissioner  of  the  great  seal ;  or  lord*lieutenant,  lord-de- 
puty or  chief  governor  of  Ireland,  or  high  commissioner  to 
the  general  assembly  of  the  Church  of  Scotland. 

"  They  may  be  members  of  lay  corporations,  and  hold  office 
therein,  and  vote  in  any  corporate  election  or  other  proceed- 
ing ;  but  they  must  not  vote  at  or  join  in  the  election,  pre- 
sentation, or  appointment  to  any  ecclesiastical  benefice  or 
office  in  the  gift  of  a  lay  corporation ;  nor  can  they  hold  any 
office  in  the  Church  of  England  or  Ireland,  or  the  Church  of 
Scotland,  or  the  universities,  or  colleges. 

*'  They  are  prohibited  from  assuming  or  using  the  name, 

style,  or  title  of  archbishop  of  any  province,  bishop  of  any 

bishopric,  or  dean  of  any  deanery  in  England  or  Ireland,  on 

pain  of  forfeiting  and  paying,  for  every  such  offence  £100 ; 

*  See  the  oath,  ani^f  p.  444. 
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and  any  Eoman  CaihoUc  ecclesiastic  wearing  the  habits  of  his 
order,  save  within  the  usual  places  of  worship  of  the  Boman 
Catholic  religion,  or  in  private  houses,  shall,  on  conviction, 
forfeit  for  every  offence  £60. 

"  Where  the  right  of  presentation  to  any  ecclesiastical  bene- 
fice shall  belong  to  any  office  in  the  gift  or  appointment  of 
the  crown  held  by  a  Boman  Catholic,  the  right  of  presenta- 
tion phall  be  exercised  by  the  archbishop  of  Canterbury. 
No  Eoman  Catholic  shall  directly  or  indirectly  advise  the 
crown  or  the  lord-lieutenant  of  Ireland,  concerning  the  dis- 
posal of  any  ecclesiastical  preferment  in  England,  Ireland, 
or  Scotland ;  on  conviction,  he  shall  be  deemed  guilty  of  a 
high  misdemeanour,  and  disabled  for  ever  from  holding  any 
office,  civil  or  military,  under  the  crown.'* 

The  prohibition  of  assuming  ecclesiastical  titles  is,  by  a 
a  later  act,  extended  so  as  attach  the  penalty  of  £100  to 
procuring  from  Bome,  or  publishing  any  bull  or  authority 
for  constituting  archbishops  or  bishops  of  sees  within  the 
United  Kingdom ;  or  for  assuming  or  using  the  name,  style, 
or  title  of  archbishop,  bishop,  or  dean  of  any  city,  town,  or 
place  in  the  United  Kingdom,  although  it  be  not  a  see  or 
deanery  of  the  Church  of  England.^ 

Ths  Jews,  natives  of  the  country,  did  not  obtain  any 
legislative  recognition  as  British  subjects,  at  the  Bevolu- 
tion,  nor  until  the  reign  of  her  present  Majesty.  In  the 
year  1753  an  act  was  passed  to  enable  foreign  Jews  to  be 
naturalized  without  taking  the  sacrament ;  but  it  was  re- 
pealed in  the  following  year,  as  a  concession  to  popular 
feeling,  then  strongly  adverse  to  the  Jews.  The  Sacra- 
mental Test  Bepeal  Act  facilitated,  but  did  not  remove  all 
obstacles  to  the  admission  of  Jews  to  corporate  offices ;  for  al- 
though it  relinquished  the  sacrament,  the  substituted  decla- 
ration was  sanctioned  by  the  terms,  "  upon  the  true  faith  of 
a  Christian.**  The  declaration  was  altered,  in  1845,  in  favour 
of  the  Jews,  by  an  act "  for  the  relief  of  persons  of  the  Jewish 
religion,  elected  to  municipal  offices,'*  which  enacted  that 
»  14  &  15  Vict.,  cap.  60. 
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instead  of  the  declaration  in  tlie  Sacramental  Test  Bepeal 
Act,  every  person  of  the  Jewish  religion  shall  be  permitted 
to  make  and  subscribe  the  following  declaration  within  one 
calendar  month  next  before,  or  upon  his  admission  into  the 
office  of  mayor,  alderman,  or  any  municipal  office  in  any 
city,  town,  town  corporate,  borough,  or  cinque-port  within 
England  or  Wales. 

Declaration, 

"  I  A.  B.  being  a  person  professing  the  Jewish  religion, 
having  conscientious  scruples  against  subscribing  the  de- 
claration contained  in  the  Act  9  Geo.  IV.  cap.  17,  do  so- 
lemnly, sincerely,  and  truly  declare  that  I  will  not  exercise," 
etc.,  as  in  the  declaration,  to  the  end.^ 

The  act  which  enabled  theliouses  of  parliament  to  admit 
Jews,  by  passing  resolutions  for  omitting  in  their  favour  the 
words  "  and  I  make  this  declaration  upon  the  true  faith  of 
a  Christian,"  declared  that  in  all  other  cases,  except  for  sit- 
ting in  parliament,  or  in  qualifying  to  exercise  the  right  of 
presentation  to  an  ecclesiastical  benefice  in  Scotland,  where 
a  Jew  is  required  to  take  the  oath,  the  declaration  shall  be 
omitted.  The  Jews  are  prohibited  from  holding  those  of- 
fices and  ecclesiastical  privileges  which  are  denied  to  Boman 
Catholics.^ 

The  legislature  has  of  late  years  applied  to  all  religious 
bodies,  not  being  part  of  the  established  church,  whether  Ro- 
man Catholics,  Protestant  Dissenters,  or  Jews,  the  same  laws 
as  to  the  registration  of  their  places  of  worship.  The  regis- 
tration required  by  the  Toleration  Act,  was  applied  to  Eo- 
man  Catholic  places  of  worship  in  1791,*  and  by  a  more  re- 
cent act  IU)man  Catholics,  in  respect  of  their  schools,  places 
for  religious  worship,  education,  and  charitable  purposes,  in 
Great  Britain,  and  property  held  therewith  in  England,  are 
made  subject  to  the  same  laws  as  protestant  dissenters.^  An 
act  to  the  same  effect  was  passed  in  favour  of  the  Jews,*  A 

>  8  &  9  Vict.,  cap.  52.     See  the  Dedaraiion,  ante,  p.  502. 

«  21  &  22  Vict.,  cap.  4.     Ante,  p.  667,  '  81  Geo.  III.,  cap.  32. 

*  2  &  8  Wm.  IV.,  cap.  115.  •  9  &  10  Vict.,  cap.  5». 
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general  register-office,  for  the  registering  of  births,  deaths, 
and  marriages,  having  been  established  by  act  of  parliament, 
the  registration  of  these  places  of  worship  was  transferred  to 
the  registrar-general,  in  lieu  of  the  bishops*  and  archdeacons* 
courts,  and  the  court  of  quarter-sessions,  where  the  Tolera- 
tion Act  required  the  chapels  to  be  registered,^  But  again 
that  act  was  repealed  by  another  act,  which  enacted  that 
if  the  congregation  should  desire  it,  but  not  otherwise,  their 
place  of  worship  should  be  certified  to  the  registrar-general. 
It  also  provided  that  the  places  of  worship  of  protestant 
dissenters,  Eoman  Catholics,  and  Jews,  or  of  any  other  body 
or  denomination  of  persons,  may  be  certified  to  the  registrar- 
general  through  the  registrar  of  the  district,  who  should  re- 
cord the  same ;  and  such  registration  should  be  in  lieu  of 
that  required  by  the  Toleration  Act.* 

»  15  &  16  Vict.,  cap.  86. 

•  18  &  19  Vict.,  cap.  81 ;  a.d.  1855.  A  congregation  may  certify  them- 
selves  as  persons  who  object  to  be  designated  by  any  distinctive  religious 
appellation. 
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THE  PEOPLE. 
THEIB  BIGHT  TO  LOCAL  SELF-GOVERNMENT. 

Local  Self-Government. — Li  Boroughs. — Counties. — Parishes. 

The  principle  of  Local  Self-Goyeminent  which  exists  in 
England,  has  doubtless  exercised  rerj  great  influence  in  the 
production  of  the  freedom  enjoyed  under  the  constitution. 
It  is  not  intended  to  make  an  attempt  to  trace  that  influ- 
ence through  the  gradual  adyance  of  the  institutions,  but 
only  to  suggest  some  facts  without  which  the  full  extent  of 
the  liberty  and  power  possessed  by  the  people  cannot  be 
fully  appreciated.  The  nature  of  the  Anglo-Saxon  courts 
and  motes  was  favourable  to  self-exertion  and  self-reliance 
on  the  part  of  the  people ;  but  at  a  later  period  the  char- 
tered  boroughs  stand  out  conspicuously  as  institutions  im* 
bued  with  the  spirit  of  fireedom,  and  at  the  same  time  fur- 
nished with  power  to  advance  and  defend  it.  These  fought 
out  their  own  independence  from  their  feudal  lords,  and 
became  the  seats  of  self-government,  on  principles  opposed 
to  arbitrary  or  centralized  power.  The  burgesses,  with  the 
mayor  or  portreeve,-  and  aldermen,  as  their  executive  officers, 
elected  by  them,  regulated  the  affairs  of  their  boroughs,  in 
trade  and  police,  independently  of  any  direct  supervision 
on  the  part  of  the  crown  or  its  officers,  and  without  any 
appeal  on  the  part  of  the  inhabitants,  except  through  the 
courts  of  law,  when  cases  arose  of  an  illegal  character.  The 
tendency  of  these  institutions  was  republican  or  democratic, 
rather  that  monarchical;  and  the  election  of  members  to 
the  house  of  commons  being  vested  in  the  boroughs,  they 
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returned  to  parliament,  for  the  most  part,  those  patriots  by 
whom  the  battle  of  the  constitution  was  fought.  Charles  11. 
made  an  attempt  to  get  the  boroughs,  retummg  members 
to  parliament,  under  the  influence  of  the  crown,  by  an  attack 
upon  their  ancient  charters,  and  by  forcing  or  persuading  the 
burgesses  to  accept  new  charters,  but  he  did  not  disturb 
their  municipal  authority.  That  has  now  been  regulated 
and  brought  under  one  system  by  the  act  to  provide  for  the 
regulation  of  the  municipal  corporations  in  England  and 
Wales.^  It  YOsts  in  the  inhabitant  householders  rated  to 
the  relief  of  the  poor,  the  election  of  burgesses,  from  whom 
the  mayor  and  aldermen  are  elected.  The  mayor  becomes  a 
justice  of  the  peace,  and  returning  officer  of  the  borough  at 
elections  of  members  of  parliament, — and  the  mayor,  alder* 
men,  and  burgesses  are  the  council  of  the  borough,  in  whom, 
or  a  majority  in  case  of  division,  all  authority  is  vested. 
They  are  empowered  to  make  rates  on  the  inhabitants  for 
watching,  lighting,  and  paving  the  borough,  to  appoint  con* 
stables,  to  make  bye-laws,  and  in  general  to  regulate  the 
municipal  aflairs  of  the  borough ;  and  all  without  the  con- 
trol or  supervision  (except  in  the  disposal  of  their  property) 
of  any  other  central  authority  than  the  courts  of  law  and 
equity. 

The  aflairs  of  the  counties  are,  in  like  manner,  entrusted 
to  the  management  of  their  principal  inhabitants.  The  ma- 
gistrates appointed  by  the  crown,  through  the  medium  of 
the  lord-lieutenant  and  consisting  of  the  principal  land- 
owners of  the  county,  regulate  the  county  aflairs  by  a  sys- 
tem of  self-government.  Assembled  in  their  court  of  quarter 
sessions  they  have  jurisdiction  to  try  small  felonies,  and  to 
decide  appeals  from  the  several  parishes  of  the  county,  in  re- 
gard to  rates  and  assessments  for  the  relief  of  and  the  set- 
tlement of  the  poor.  They  regulate,  in  sessions,  or  at  county 
boards,  the  construction  and  repair  of  bridges,  public  roads, 
shire-halls,  prisons,  and  lunatic  asylums ;  and  they  superin- 
tend the  apprehension,  conveyance,  and  prosecution  of  cri- 
»  6  &  6  Wm.  lY.,  cap.  76  j  a.d.  1835. 
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minals, — the  expenses  of  witnesses,  and  of  the  county  police. 
For  these  in  quarter-sessions  they  make  county  rates  on  the 
freeholders.  These  important  duties  are  discharged  by  per- 
sons resident  within  the  counties,  and  who  are  necessarily 
the  most  considerable  contributors  to  the  rates ;  and  over 
whose  acts  there  is  no  other  central  control  than  the  courts 
of  law  and  equity,  when  cases  arise  in  which  the  legality  of 
their  acts  is  questioned. 

The  several  parishes  of  the  kingdom  exercise  self-goTem- 
ment  in  parochial  affairs,  by  the  election,  from  the  inhabi- 
tants, of  churchwardens  and  overseers  who  administer  the 
laws,  for  the  rehef  of  the  poor ;  and  of  Boards  of  parish- 
ioners, who  discharge  the  various  duties  of  the  acts  for  the 
repair  of  the  highways,  and  the  sewers,  and  for  the  preeer* 
vation  of  health.  The  magnitude  of  the  funds  raised  and 
distributed  for  the  relief  of  the  poor,  throughout  the  king- 
dom, and  the  effect  of  their  distribution  on  the  public  pro- 
sperity, made  it  necessary  to  adopt  a  uniform  system  of  ma- 
nagement and  relief;  and  therefore  the  functions  of  the 
parochial  boards  for  relief  of  the  poor  are  exercised  under 
the  superintendence  of  a  supreme  poor-law  board,  appointed 
by  the  crown,  but  responsible  to  parliament.  Its  president 
is  usually  in  the  cabinet,  and  a  member  of  the  house  of 
commons.  There  is  also  a  supreme  Board  of  Health,  but 
with  these  exceptions : — the  administration  of  the  local  af- 
fairs, of  each  division  and  subdivision  of  the  kingdom,  is 
vested  in  its  inhabitants,  with  an  authority  controlled  only 
by  the  law  and  the  courts  of  justice. 


Such  is  the  English  Constitution,  and  such  the  liberties 
it  confers, — liberties  which  dignify  the  lives  of  Englishmen, 
by  the  consciousness  that  they  are  Freemen.  It  admits  the 
people  to  participate  in  the  supreme  power,  and  it  opens 
the  highest  offices  and  honours  of  the  State  to  the  lowliest- 
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bom.  Through  its  inBtitutions,  public  opinion  has  free  ex- 
pression and  controlling  influence, — the  laws  are  justly  and 
impartiallj  administered, — legislation  rises  and  expands 
with  the  advance  of  knowledge,  and  proposes  as  its  true 
end,  the  happiness  of  the  people.  May  these  blessings  be 
zealously  guarded  and  long  preserved  by  Englishmen  ; 
and  when  called  upon  to  alter  and  adapt  ^the  Constitution 
to  the  exigencies  of  advancing  civilization,  may  they  be  re- 
strained to  moderation  and  prudence,  by  reverence  for  insti- 
tutions won  by  the  fortitude  and  moulded  by  the  generous 
spirit  and  sagacity  of  our  ancestors,  and  under  which  Eng- 
land has  become  prosperous,  happy,  and  free ! 


£B&ATA. 


Page  167,  note  1,/or  Edward  IV.  read  Edward  VI. 
„     182,  line  4,  mseri  spiritual  an4  before  t<emporaL 
„    424,  line  9,  far  monarch  read  monarohj. 
„    426,  note  1,/or  1848  rtfoij  1858. 
„    456,  line  27 ,  for  accused  read  accuBers, 
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Accounts  lutiional,  annual  and 
quarterly  publication,  496. 

AdminiBtration  of  justice,  courts 
for,  109, 113. 

Aids,  when  daimable,  28,  82. 

Allegiance,  oatbs  o£^  444. 

AUc^Ual  lands,  what,  24. 

Anglo-Saxons,  tbeir  origin,  9, 13 ; 
^ing  or  king,  12  j  Wittena- 
Gemote,  12  ;  eorb,  ceorls,  and 
theowes,  18  ;  Were-^ld,  14 ; 
ecclesiastical  institutions,  15 ; 
territorial  divisions,  16 ;  courts, 
17 ;  laws,  19 ;  their  institutions 
aristocratic,  20. 

Apology  of  the  Commons,  t^mp. 
James  I.,  declaring  constitu- 
tional rights,  237. 

Appeal,  courts  o£^  in  law  and 
equity,  118,  466;  in  criminal 
cases,  642, 

Appropriation  Act,  described,  498. 

Aristocracy,  its  defects  as  a  system 
of  government,  2 1  its  admission 
into  the  constitution,  4 ;  repre- 
sented by  House  of  Lords,  107, 
467. 

Arms,  right  to  bear,  431. 

Army,  standing,  contrary  to  the 
constitution,  201 ;  proposed  by 
James  IL,  417  $  recital  against, 
in  Mutiny  Acts,  497. 

Articuli  super  Chartas,  66* 

Articuli  Cleri,  140. 

Attaint  of  juries  abolished,  634, 
note. 

Augmentations,  Court  of,  190. 


Aula  Regis,  as  a  Court  of  Justice, 
38, 110  ;  superseded  by  Xing*s 
Bench,  111. 

Axioms,  constitutional,  of  Magna 
Charta,68. 

Bail,  when  allowed,  641. 

Bai^mipt  law,  first  passed,  196. 

Baronets,  created,  244. 

Baroniam,  tenure  per,  26. 

Barons,  their  origm,  26 ;  majorei 
et  minoretf  72;  summoned  to 
Parliament  by  writs,  76 ;  created 
by  letters  -  patent,  100.  See 
Peers. 

Bates's  case,  protest  of  Commons 
against  impositions,  240. 

Benerolences,  described,  and  sta- 
tute concerning,  186;  granted 
to  Henry  VII.,  161 ;  resorted 
to  by  Henry  VIII.,  169. 

Bill  of  Bights,  428, 429. 

Billeting  of  soldiers,  evils  of,  de- 
scribe, temp.  Car.  I.,  279 ;  act 
concerning,  411. 

Bills  in  Parhament,  origin  of,  107. 

Bishops,  how  elected  by  Constitu- 
tions of  Clarendon,  41 ;  after 
King  John's  submission  to  the 
Pope,  189  ;  mode  of  election 
by  statute  of  Henry  VIII.,  180 ; 
new  bishoprics  created  by  him, 
192 ;  Bills  to  remove  bishops 
from  Parliament,  866 ;  Act  de- 
priving them  of  all  temporal 
authority,  856  ;  restored,  881 ; 
trial  of  the  seven  bishops,  420. 
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Borooffhs,  Sftxon,  16 ;  in  DomM- 
day  Book,  31 ;  ohArten  to,  temp. 
Rich.  I.,  43 ;  liberties  granted 
hj  Magna  Charta,  54;  rise  of, 
representation  o(  in  Parliament, 
73  ;  ancient  elections  for  bo- 
roughs, 128;  state  o^  before 
Reform  Act,  5#6 ;  Toters  for, 
bj  Reform  Act,  England,  510 ; 
Scotland,  518;  Irdand,  521; 
municipal  self-govemment  in, 
571. 

Breda,  Declaration  of  Charlea  II. 
from,  866,  372. 

Britain,  peopled  bj  Celts  fro^ 
Oaul,  subdued  by  Romans,  i. 

Britons,  their  origin ;  inraded  by 
Picts  and  Scots,  i uocumbed  t* 
Saxons,  8. 

Bulls  from  Rome,  statutes  against, 
161, 181,  211. 

Bureage-tenure,  what,  30. 

Burke,  Edmund;  his  speech  on 
the  duties  of  members  of  Par- 
liament, 479. 

Cabinet  council ;  its  origin,  434  ; 
how  selected,  435;  cabinet  mi- 
nisters, 436  ;  their  duties,  437 ; 
effect  o^  438.  See  Ministers  of 
the  Crown. 

CampbeU's  (Lord)  Libel  Act,  535. 

Candidatee,for  House  of  Commons, 
defined,  469;  iheir  responsibi- 
lities, 470-472. 

Capite,  tenants  in,  25. 

Ceorls,  their  sociid  condition,  13. 

Chancellor,  Lord,  how  appointed, 
112  ;  president  of  House  of 
Lords,  452. 

Chancery,  Court  of;  how  created, 
112  ;  nature  of,  113. 

Charles  I. :  constitutional  ques- 
tions  of  his  reign,  259 ;  its  cha- 
racteristio  features,  260  ;  first 
Parliament,  261 ;  acyoumed  to 
Oxford,  262  ;  statement  of  grie- 
yances,  262 ;  King  ur^  sup- 
plies, 263 ;  Parliament  dissolred, 
264 ;  second  Parliament,  264 ; 
his  yiew  of  his  relation  to  Par- 


liament, 265;   impeachmeot  of 
Buckingham,  and  resentment  of 
it  by  Charles,  266  ;  supply  am- 
ditionally  voted,  267 ;  Commons* 
remonstrance,   268;    imprison- 
ment of  members,  269  ;  debate 
thereon  and  release,  270  ;  com- 
plaint of  lords  of  breach  priri- 
leges,  271 ;   complaint  by  Kii^ 
of  dday  of  supplies,  and  Parlia- 
ment   dissolred,   272  ;    forced 
lotfns,    and    imprisonment     of 
members  for  remsing  payment, 
273;    third   Parliament,   274; 
King's  speech,  275 ;  debate  on 
grievances,    276  ;     lesoludons 
thereon,  277;    Commons  vote 
supply,  278  ;  Speaker  expounds 
^e  Commons*   liberties,   279; 
Lords  require  the  judges  to  ex- 
plain th^  refusal  of   Habeas 
Corpus,  280 ;  offers  his  word  to 
observe  laws,  in  lieu  of  Petitioa 
of  Right,  280;  Secretary  Cook's 
explanation,  281  ;  Commons  re- 
fuse to  rely  on  King's  word,  283 ; 
urges  the  Lords  to  refuse  to  con- 
cur in  petition,  283  ;  Pedtioo 
of  Right,  284;  royal  assent  in- 
formidly  given,    287  ;     Main- 
warinf*B    political     preaching 
287 ;   King  restricts  any  debate 
on     ministers,      288;     debate 
thereon,  289;   King  gives  tite 
royal  assent  to  Petition  of  Right, 
290  ;     Bill  of  Supply  passed, 
291;    impeachment    of   Main- 
waring,  291 ;  complaint  of  Com- 
mission of  Excise,  291  ;  Buck- 
ingham declared  by   Commons 
the  cause  of  the  evils  and  dan- 
gers of  the  nation,  292;  re- 
monstrance prepared  against  col- 
lection of  tonnage  and  poundage^ 
and  King's  speech  thereon,  293 ; 
Parliament     prorogued,   294 ; 
King's  proceedings  in  vacaticHi, 
295  ; "  Parliament  re-assembled, 
and  complaint  of  Commons,  of 
ilkgal    taxation,    296  ;     tmg 
,  presses  for  grant  of  tonnage  snd 
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poundage,  2d7  ;  Commons  pro- 
ceed against  the  customers  and 
officers  of  the  Crown,  298 ; 
BoUes's  case,  299  ;  Speaker  re- 
fdses  to  put  Commons'  resolu- 
tions to  the  vote,  800 ;  King 
tries  to  force  the  House  to  ad- 
journ, 801 ;  dissolves  Parliament 
in  anger,  802  ;  Lord  Claren- 
don's opinion  of  that  step,  808 ; 
royal  proclamation  as  to  future 
Parliaments,  805;  proceedings 
against  memhers,  806  ;  takes 
ministers  firom  Puritim  party, 
807  ;  enforced  taxation,  tonnage 
and  poundage,  807 ;  forest-laws, 
806 ;  ship-money,  809 ;  Claren- 
don's* opinion  thereon,  811  ; 
fourth  Parliament ;  war  with 
the  Scotch,  812  ;'  Parliament 
opened,  818  ;  Commons'  de- 
hate  on  grieranoee,  814;  King 
presses  his  necessities,  816  ; 
Commons  admit  their  urgency, 
hut  do  not  remote  them,  816 ; 
Charles  ap^dies  to  the  Lords, 
who  interfere,  817  j  the  Com- 
mons resent  interference,  818; 
Parliament  dissolved,  818 ;  Cla- 
rendon's opinion  on  the  proceed- 
ing, 889 ;  Charles's  proceedings 
in  the  recess,  820;  his  army 
defeated  hy  the  Scotch  at  New- 
castle, 821  ;  Long  Parliament 
opened,  822  ;  King's  speech, 
828  ;  Lords'  proceedings  for 
breach  of  privileges,  824;  im- 
peachment of  Lord  Strafford 
and  Sir  Francis  Windebank, 
824 ;  convocation  censured,  and 
ahip-money  declared  illegal,  825; 
impeachment  of  Laud,  and  the 
jac^es,  825;  Commons  frater- 
mie  with  the  Scotch,  827 ;  peti- 
tion of  city  of  London,  827 ; 
King's  speech  promising  amend- 
ments, 828;  takes  Punton  lea- 
ders into  office,  829 ;  alters 
jtidges'  appointments, and  passes 
several  Acts,  the  Triennial  Act, 
880  ;    Acto  for  BeHef  of  the 


Army,  and  to  prevent  untimely 
dissolving  of  Long  Parliament, 
881 ;  Act  of  Attamder  of  Earl 
Strafford,  and  Act  yielding  ton- 
nage and  poundage,  882  ;  Act 
abolishing  Star-chamber,  834; 
abolishing  High  Commission 
Court,  885 ;  Act  declaring  ship- 
money  illegal,  386 ;  Act  for  cer- 
tainty of  forests,  and  for  preven- 
tion of  vexatious  knighthoods, 
886  ;  Charles's  return  firom 
Scotland,  and  joyful  entry  into 
London,  887  ;  grand  Remon- 
strance passed,  838 ;  character- 
ised by  historians,  839 ;  analysis 
of  the  Remonstrance,  840-844 ; 
estimate  of  it,  844;  Charles's 
collision  witii  Parliament  about 
privileges,  845 ;  new  sources  of 
dispute,  847  ;  new  ministers, 
846  ;  charge  against  the  five 
members,  849  ;  Charles's  at- 
tempt to  seixe  them, 350 ;  Pym's 
vindication,  851 ;  Charles  fol- 
lows them  into  the  city,  852 ; 
separation  of  King  and  Parlia- 
ment, 858 ;  Charles's  efforts  to 
produce  a  reconciliation,  854; 
royal  assent,  by  commission,  to 
act  removing  bishops  firom  Par- 
liament, 855 ;  Commons  require 
control  of  the  militia,  856  ; 
Charles's  answer,  857  ;  estimate 
of  the  conduct  of  the  King  and 
the  Parliament,  858 ;  Civil  war, 
859 ;  Cromwell,  860 ;  principal 
events  during  the  interregnum, 
860-862. 
Charles  XL :  the  Restoration,  864; 
the  Convention  Parliament  met, 
866;  its  communications  with 
Charles,  and  hb  entry  into  Lon- 
don, 867 ;  his  royal  assent  to 
Acts,  868 ;  speech  on  his  want 
of  money,  870 ;  recovery  of  mo- 
narchical element,  870;  his  de- 
claration from  Breda,  872  ;  cre- 
ates Hyde  Baron  Hendon,  and 
afterwards  Earl  Clarendon,  874 ; 
declaration  on  ecclesiastical  af- 
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fain,  874;  appoints  National 
Synod  for  reconciling  Church  and 
Preeb7terianreligion,879jpa8Be8 
Acts,  Corporation,  883 ;  Unifor- 
mity, 388 }  promises  Presbyte- 
rians to  postpone  its  operation, 
889;  married  Catherine  of  Por- 
tu0id,391 ;  publishedDedaration 
of  Freedom  to  tender  Conscien- 
ces, 392  ;  passes  act  repealing 
Triennial  Parliament  Act,  898 ; 
another  attempt  to  grant  in- 
dulgences, 895  ;  innovations 
in  financial  system,  897;  la- 
ments them,  and  hopes  for  re- 
storation of  ancient  practice, 
899;  Dutch  enter  the  Medway, 
899;  settles  the  dispute  be- 
tween Lords  and  Commons  in 
Skinner's  case,  400 ;  passes  Con- 
venticle Act,  401 5  his  secret  ne- 
gotiation with  Louis  XIV.,  402; 
and  hopes  firom  the  severity  of 
Conventicle  Act,  408  ;  the  Ca- 
bal, 403 ;  prorogues  Parliament 
to  terminate  dispute  about 
money-bills,  404 ;  issues  an- 
other declaration  claiming  a  sus- 
pending power,  405  ;  remon- 
strance of  Commons,405 ;  with- 
drawn through  alann  of  Cabal, 
406;  Sacramental  Test  Act, 
407  ;  his  address  concerning  the 
Popish  Plot,  408  ;  ParUamen- 
tary  Test  Act,  409 ;  refused  to 
pass  Militia  Bill,  409;  act  taking 
away  writ  De  Heretico  Combu- 
rendo,  410 ;  prorogues  Parlia- 
ment to  terminate  dispute  re- 
specting election  of  Speaker, 
411 ;  and  Act  a^inst  billeting 
soldiers,  411 ;  Habeas  Corpus 
Act,  412. 

Charters  of  Liberties,  granted  by 
William  I.,  87 ;  by  Henry  I., 
87 ;  by  Stephen,  88. 

Chester  empowered  to  return 
members,  192. 

Chiltem  Hundreds,  grant  of,  478. 

Chivalry,  tenure  in,  25. 

Church,  established  by  Augustine, 


16;  lands  granted  to,  by  the 
Conqueror,  25,  27  ;  liberties 
granted  to,  by  Magna  Charts, 
51 ;  sanctuary  bestowed  by,  141. 

Cicero  quoted  on  gov^nment,  8. 

Cities.  iSstf  Boroughs. 

Citizens  and  bui^eesses,  first  elected 
to  House  of  Commons,  75; 
humility  o^  81. 

Civil  List,  445. 

Clarendon,  Constitutions  of,  40. 

Clarendon,  Lord,  as  Mr.  Hyde, 
member  of  Long  Pariiament, 
887  ;  agreed  to  become  minister 
of  Charles  I.,  848 ;  Lord  Oian- 
cellor  of  Charies  11.,  868 ;  re- 
strains  the  royal  prerogative^ 
870;  his  disgrace,  895. 

Clergy,  in  Saxon  times,  15 ;  tep^ 
ration  between  clergy  and  haty, 
40;  separate  taxation  by,  85; 
refiise  to  be  taxed  by  Commons, 
98 ;  secular  and  regular,  187 ; 
statutes  concerning,  prior  to  Re- 
formation, 187  ;  benefit  of^  141  ; 
their  power  reduced  by  Heniy 
VIIL,  171-174,  176 ;  self-tax- 
ation  abandoned,  and  given  votes 
fbr  members  of  House  of  Com- 
mons, 895;  not  allowed  to  be 
members,  461. 

Common  Pleas,  Court  of,  its 
origin  and  constitution,  110. 

Commons,  House  of:  rise  o(^69; 
early  Pariiamenta,  71 ;  greater 
and  smaller  Barons  or  Knighta, 
bow  summoned,  72 ;  provisions 
of  Oxford,  74 ;  Simon  de  Mont- 
ford  summons  kniehts  and  bur- 
gesses in  name  of  Henry  III., 
75;  Edward  I.  summoned 
knights,  77;  summoned  knights 
and  burgesses,  78 ;  humble  con- 
dition of,  81 ;  increase  of  impor- 
tance of,  95 ;  declared  to  be  pro- 
curators for  the  whole  kingdom, 
104 ;  declared  a  separate  house, 
105  ;  dedare  themselves  assen- 
ters  as  well  as  petitioners,  106  ; 
declared  judges  of  returns  dT 
members,  285 ;  establish  privi- 
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lege  from  arrefi,  286 ;  abandon 
right  to  impeaohment  indepen* 
dentlj  of  Lords,  247  (•w,/or  Us 
hisiorieal  proffresi,  under  Henry 
VII.,  Henrv  VIII.,Kdward  VI., 
Mary,Eli£abeth,Janie8l.,Charlet 
I.,  Charies  II.,  and  James  II.)  ; 
how  now  composed,  451 ;  num- 
ber of  members,  469 }  common 
right  of  eligibility,  462 ;  ezcep- 
tions,  public  serranta  and  pen- 
sioners under  the  Crown,  463, 
466 ;  Secretaries  of  State,  466 ; 
repeal  of  pecuniary  qualification 
laws,  467;  writs  for,  and  time 
for  election  of  members,  468; 
elections  for  vacancies,  469 ; 
acts  for  preventing  bribery  and 
undue  influence,  469-471;  Elec- 
tion Auditor,  47 1  ;  Corrupt  Prac- 
tices' Prevention  Acts,  469, 472 ; 
election  of  Speaker,  473  ;  when 
constituted  tor  business,  474; 
attendance  of  members,  475 ; 
chief  officers,  475 ;  standing  or- 
ders, 476 ;  trial  of  election  peti- 
tions, 476  ;  tribunal  for  inquiry 
into  corrupt  practices,  477 ;  com- 
mittees on  private  bills,  478; 
resignation  of  members,  479; 
Burke's  speech  on  duties  of 
members,  479. 

Conference,  between  Lords  and 
Commons,  6rst  instance,  100; 
how  conducted,  486. 

Confirmatio  Chartarum,  66. 

Consolidated  Fund,  490. 

Constitutional  government  de- 
fined, 1. 

Conquest,  the:  new  dynasty  in- 
troduced, 21 ;  appropriation  of 
Baxon  estates,  22 ;  feudal  sys- 
tem introduced,  23.  See  William 
the  Conqueror. 

Conventicle  Acts,  898,  401. 

Convocation,  origin  of,  86  ;  Act  of 
submission  to  the  Crown,  179 ; 
assumption  of  power,  regno 
Charles  I.,  821 ;  denied  by  Par- 
liament, 825. 

Copyhold  tenure,  80. 


Coronation  oath,  428. 

Corporation  Act,  896. 

Councils  of  the  King,  oriein  and 
various  kinds  o^  betore  the  Con- 
quest, 82. 

Counties  or  shires,  16 ;  self-go- 
vernment in,  672. 

County  Court,  17, 114, 125. 

Courts  of  Justice  described,  109. 

Cowell,  Dr.,  his  impeachment,  241. 

Criminal  Courts,  how  constituted, 
112, 641 ;  duties  of  the  judge  and 
juiy,  642. 

Criminal  informations,  648. 

Cromwell,  OUver,  first  notice  of, 
298 ;  his  career,  360 ;  his  dis- 
regard  of  ancient  constitution, 
864 ;  his  attainder,  869. 

Cromwell,  Richard,  protector,  862 ; 
his  removal  864. 

Crown,  descent  o(  446;  demise 
of,  447 ;  effect  of  office  under, 
465. 

Debates  in  Parliament,  freedom  of, 
500 ;  publication  of,  601. 

Democracy,  what,  its  defects,  2 ; 
its  admission  into  the  Constitu- 
tion, 4;  represented  by  House 
of  Commons,  107. 

Dispensing  power  explained,  181, 
256. 

Dissenters.    See  Nonconformists. 

Dissolution  of  Parliament,  how 
effected,  489;  Burke's  opinion 
on,  441 ;  as  a  support  to  Minis- 
ters, 499. 

Divine  Biffht  and  Passive  Obe- 
dience, doctrine  o^  explained, 
228, 

Domesday  Book,  its  origin  and 
contents,  81. 

Dukedom  of  Cornwall,  447. 

Dukes  first  created,  96. 

Ecclesiastical  Courts  described, 
140. 

Edward  1. 1  granted  Confirmatio 
Chartarum,  65,  120;  Articuli 
super  Chartas,  66 ;  held  a  Par- 
liament, and  passed  Statute  of 
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Weetminster,  76  ;  fmnmons 
knights  to  Parliament,  77  ;  sum- 
mons knights  and  citizens,  78  ; 
granted  a  charter  restricting 
taxation,  82;  progress  of  Par- 
liament during  tiis  reign,  84-86 ; 
Confirmation  of  Magna  Charta, 
115  ;  statute  declaring  causes  of 
institution  of  monasteries,  and 
against  mortmain,  138 ;  statute 
against  foreign  superiors  of  mo- 
nasteries, 144. 

Edward  II. :  ordered  a  Judge  to 
open  Parliament,  84 ;  confede- 
ration of  Barons  against  him, 
ordinances,  87;  readied  the 
Dispensers,  and  asserted  his  au- 
thority by  statute,  89 ;  progress 
of  Parliament  during  his  reign, 
86-90;  deposed  \^y  Parliament, 
90 ;  instituted  new  mode  of  ap- 
pointing Sheriffs,  129 ;  granted 
statute  of  ArtiouU  Cleri,  140. 

Edward  III.  :  Confirmation  of 
Magna  Charta,  67  ;  progress  of 
Paruament  in  his  reign,  90-98  ; 
instituted  Exchequer  Chamber, 
113  ;  passed  statutes  for  liberty 
of  the  subject,  118 ;  for  no  taxa- 
tion without  Parliament,  121 ; 
for  annual  assembling  of  Par- 
liaments, 123  ;  to  restrain  she- 
riffs, 129;  concerning  justices 
of  the  peace,  132 ;  statute  con- 
cerning treason,  134;  for  the 
f^^i  142 ;  against  the  Pope, 
146. 

Edward  VI.  :  Protestantism  ex- 
tended, 196 ;  act  concerning  the 
Sacrament,  197 ;  repeal  of  trea- 
sons of  Henry  VIII.,  197  j  Act 
of  uniformity,  198. 

Election  Auditor,  his  appointment 
and  duties,  471. 

Election  Petitions,  476. 

Election  to  Parliament,  statutes 
regulating,  down  to  Reform  Act, 
124,129.  5^eBeform  Act,  Scot- 
land, Ireland. 

Elections,  freedom  of,  523. 

Elizabeth,  Queen :  her  birth,  17^ ; 


aooeesion,  203;  restoration  of 
ProtestantiBm,  204;  classes  of 
religionists,  205  ;  passes  Acts  of 
Supremacy,  206,  and  Unifor- 
mity, 207 ;  her  legislation,  200 ; 
extension  of  act  of  Supremacy, 
210 ;  agiunst  Bulls  from  Bome^ 
211 ;  admission  to  Holy  Orders, 
212;  to  restrain  subjects  in 
obedience,  213  ;  against  popery, 
214, 215 ;  against  Puritans,  216; 
her  power:  High  Commissioii 
Court,  218;  mai^^  law  and  trial 
by  jturyi  219 ;  Te«traint  of  House 
of  Commons,  220 ;  monopolies^ 
221 ;  berpopulari^,  222 ;  Peter 
Wentworth,  223 ;  passes  Act  for 
relief  of  the  poor,  224. 

England,  Church  of  (Me  Cler^). 
OouTOcation — statutes  recording 
submission  of  clergy  to  Heniy 
VIII.,  179,  as  head  of  the 
Church,  186;  new  bishoprics 
created,  192;  ActofUniformitT 
of  Edward  VI.,  198  ;  Act  of 
Supremacy,  205,  of  Uniformity, 
of  Elizabeth,  207 ;  statutes  re- 
gulating admission  to  Holy  Or- 
ders, 212  ;  statute  of  Long  Par- 
liament depriring  bishops  and 
clerpy  of  temporal  power,  865  ; 
ordmance  abolishing  episcopacy, 
360 ;  disuse  of  Common  Prayer, 
371 ;  restoration  of,  371 ;  Act  for 
restoring  ministers,  873 ;  synod 
for  considering  of  union  with 
Presbyterians,  378 ;  bishops  re- 
stored to  Parliament,  881; 
clergy  restored  to  ecclesiastical 
power,  382 ;  Act  of  Uniformity 
of  Charles  II.,  385;  designs  of 
James  II.  against,  419 ;  the 
State  Church,  664 ;  Act  for  free- 
dom of  reli^ous  worship,  668. 

English  Constitution,  pre-eminent, 
1 ;  compounded  of  three  fonns 
of  government,  3  ;  adyaotagee 
of  that  combination,  4;  merits 
of^  4 ;  its  gradual  growth,  6-7. 

Eorls,  13. 

Escheat,  incident  to  Feudal  Sys- 
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tern,  29;  as  it  now  exists  as  a 
right  of  the  Crown,  878. 

£scuage,42. 

Exchequer,  the  King's,  when  in- 
stitutcNl,  and  for  what  purpose, 
111;  innovation,  in  mode  of 
supply,  by  Charles  II.,  897; 
displacement  of  ancient  financial 
officers,  494 ;  act  directing  dis- 
posal of  public  moneys,  496.  Sm 
Bevenue,  Public. 

Exchequer,  Court  of:  its  origin 
and  constitution.  111. 

Exclusion  Bill,  nature  and  efibct  of^ 
414. 

Feudal  System  introduced,  28 ;  its 
obiect  andprindples,  24 ;  its  in- 
cidents—aids, 28  ;  reUef^  28  ; 
primer-seisin,  28 ;  wardship,  29  ; 
marriage,  29 ;  fine  on  alienation, 
29 ;  escheat,  29 ;  negotiation  be- 
tween James  I.  and  the  Com- 
mons for  surrender  of  feudal 
revenues,  248;  Act  abolishing 
Feudal  Tenures,  876. 

Five  Mile  Act,  397. 

Floyde,  punbhment  of^  by  Com- 
mons, 247. 

Forest,  Charter  of  the,  described, 
62. 

Forest  laws,  revived  by  Charles  I., 
808;  Charles  off<9rs  Long  Par- 
liament to  reduce  boundaries  of 
forests,  881 ;  Act  reducing  boun- 
daries, 886. 

Fox's  Libel  Act,  584. 

Frankpledge,  Court  of,  18. 

French  language  discontinued  in 
statutes,  81;  and  in  law  pro- 
ceedings, 96. 

Gaol  dehvery,  Courts  of,  112. 

Ckremment^  supreme  powers  of^ 
and  several  forms  of,  2 ;  local,  in 
boroughs,  counties,  parishes,  5, 
70. 

Grace,  Act  of,  what  and  how 
passed,  441. 

Grey,  Earl,  speech  on  constitu- 
tional resistance  of  House  of 
Lords,  454. 


Gunpow^  Plot,  statute  oonomn- 
ing,  229. 

Habeas  Corpus:  analogous  writ, 
temp.  Magna  Charta,  59;  na- 
ture of  the  proceeding  explained, 
reign  of  Charles  I.,  277 ;  Lords 
require  judges  to  explain  their 
renisal  of  it,  280 ;  practice  con- 
cerning it  prior  to  Charles  II., 
549;  Act  of  Charies  II.,  550; 
statutes  extending  its  powers, 
558. 

Hampden,  J  ohn.   See  Ship-money. 

Hanover,  House  of^  settlement  of 
the  Crown  on,  424 ;  its  succes- 
sion to  the  throne,  432. 

Hayman,  Sir  Peter,  his  description 
of  his  treatment  by  Privy  Coun- 
cil, temp.  Car.  I.,  276. 

Henry  I. :  granted  charter,  37  ; 
but  did  not  regard  it,  88;  no 
assembly  for  legislative  purposes 
in  his  reign,  88. 

Henry  II. :  restorer  of  Saxon  dy* 
nasty,  contest  between  king  and 
clergy,  89;  Thomas  k  Beoket, 
Constitutions  of  Clarendon,  40 ; 
changed  the  Anglo-Saxon  ju- 
nsprudenoe,  41 ;  his  laws,  and 
courts  of  justice,  change  in  mi- 
litary tenures,  42. 

Henry  III. :  under  guardianship 
of  rembroke,  issued  two  Char- 
ters, 68 ;  ceremony  for  binding 
him  to  observance  of  them,  65. 

Henry  IV,  i  decides  the  rights  of 
Lords  and  Commons  as  to  ju- 
dicial power,  102;  progress  of 
Parliament  in  his  reign,  102- 
106 ;  passed  statutes  concerning 
elections,  124;  concerning  she- 
rifiig,  130;  against  the  rope, 
152 ;  granting  writ  De  Heretioo 
Comburendo,  155. 

Henrv  V. :  progress  of  Parliament 
in  his  reign,  106. 

Henry  VI. :  added  Viscount  to  the 
peerage,  108. 

Henry  VII. :  commencement  of 
modem  history,  157 ;  accession 
to  the  tlurone,   158;    spiritual 
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peers  a  Tiugority  in  fini^  Paiiia- 
ment,  159 ;  marriage  with  Frin- 
OOM  Elixabeth,  eubmita  his  wars 
to  Parliament,  160;  supplies 
mnted,  161  ;  reconstituted 
Star-chamber,  163;  his  laws,  165. 

Henry  YIIJ. :  married  Katherine 
of  Arragon,  167 ;  first  five  Par- 
liaments, 167;  Wol«ey*s  de- 
mands of  supplies,  168;  forced 
loans  and  benevolenoes,  169 ;  the 
Beformation,  his  part  in  it, 
169-170;  proceedings  to  reduce 
power  of  Uie  clergy,  171 ;  con- 
test with  the  Pope,  171-174; 
marriage  with  Anne  Boleyn, 
178;  passed  statutes  to  reduce 
the  clergy,  174-176 ;  against  the 
Pope,  177, 178 ;  divorced  from 
Katherine,  submission  of  Eng- 
lish clergy,  179;  Act  against  pay- 
mentof  first-fruits  to  Borne,  180; 
concerning  the  succession,  183 ; 
Head  of  the  Church,  186;  Oia.h 
of  Succession.  186 ;  Sir  Thomas 
More  and  others  executed  for  re- 
fusing it,  187 ;  first-fruits  grant- 
ed to  Henry,  187;  dissolution 
of  monasteries,  188 ;  civil  con- 
stitution during  his  reign,  192. 

Heretico,  De,  Comburendo,  writ  o^ 
granted,  155 ;  abolished,  410. 

Heretics,  statutes  against,  153* 

High  Commission  Court  establish- 
ed, 218 ;  aboUshed,  335 ;  similar 
court  restored  by  James  II„418; 
declared  illegal,  430. 

Homage,  ceremony  of,  24. 

Hundreds,  16, 17. 

Impeachment,  first  instance  of^ 
97 ;  of  Micliael  de  hi  Pole,  101 ; 
Floyde's  case,  impeachment  by 
Commons  alone,  voted  an  inter- 
ference with  privileges  of  Lords- 
247;  Earl  of  Middlesex  im- 
peached and  punished,  255 ; 
modem  proceedmgs,  456,  499. 

Imprisonment  for  crime,  when  al- 
lowed, 541. 

Indemnity  Acts,  annual  effect  of, 
563. 


Indictment,  Bill  oi,  641. 

Indulgence,  Declaration  o£,  418. 

Interregnum,  the,  360-864. 

Ireland  :  annexed  to  En^ish 
Crown,  42 ;  Act  of  Union,  461 ; 
qualifications  of  Members  of  the 
House  of  Conunons,  467 ;  Be- 
form  Act,  electon  of  counties, 
519 ;  of  counties  and  of  cities, 
520;  of  cities  and  boroughs, 
521 ;  time  for  holding  elections 
and  polls,  522;  oaUis  to  be 
taken,  523. 

James  I.:  accession,  225;  flat- 
tery of  him  by  his  first  Parlia- 
ment, 226;  divine  right  of  longs, 
228;  Gunpowder  plot,  229; 
Acts  against  Popish  recusants, 
230,  231,  282 ;  prodamaiaon  as 
to  returns  to  House  of  Com- 
mons, 234;  defeated  by  the 
Commons,  on  the  question 
whether  the  Crown  or  Com- 
mons were  judges  of  returns, 
235  ;  requires  the  Commons  to 
expel  a  Member  for  freedom  of 
speech,  238 ;  claims  like  power 
with  God,  239 ;  negotiates  with 
the  Commons  for  union  with 
Scotland,  and  surrender  of  feu- 
dal revenues,  243;  creates  ba- 
ronets, 244 ;  caDs  a  Parliament 
by  the  advice  of  undertakers^ 
244;  dissolved  without  sup- 
plies, 245 ;  calls  another  Parlia- 
ment, his  speech  to  it,  246 ;  ad- 
journs the  Pariiament,  248 ;  fin> 
bids  the  discussion  of  state  af* 
fairs,  249 ;  Commons  insist  up- 
on their  right,  250 ;  the  Eing's 
answer,  251 ;  great  constitutional 
protestation  by  Commons,  352 ; 
torn  out  of  the  journals  by  the 
King,  253 ;  punishes  the  parlia- 
mentary l^ders,  2&4 ;  new  Par- 
liament votes  supphes  to  recover 
Palatinate,  254 ;  to  be  expended 
under  the  control  of  Commis- 
sioners, 265. 

James  II. :  his  character  and  de- 
signs, 413;  the  Exclusion  Bill 
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and  its  effocto,  414 ;  his  profss- 
sions  of  moderation,  416  ;  Toted 
supplies  that  made  him  inde- 
pendent of  Parliament,  416; 
his  designs  for  a  standing  armj, 
417  ;  appoints  a  High  Commis- 
sion Court,  418;  suspends  the 
Test  Acts,  and  appoints  Catho- 
lics to  office,  419 ;  trial  and  ac- 
quittal of  the  seven  bishops,  420 ; 
flies  England,  and  throne  de- 
clared vacant,  421. 

Jews  :  oath  of  allegiance,  444 ; 
admission  to  Parliament,  462 ; 
statute  for  relief  o{,  567 ;  regis- 
tration of  the  places  of  worsUp, 
669. 

John  :  superseded  his  nephew, 
Arthur,  45;  surrendered  Eng- 
land to  be  held  in  vassalage  of 
the  Pope,  46;  discontent  and 
combination  of  the  barons,  47 ; 
demands  of  the  barons,  48; 
grants  a  charter  to  the  Church, 
48;  barons  declare  war,  and 
John  submits  to  articles,  49; 
grants  Ma^na  Charts,  51;  grants 
power  of  distress  for  non-observ- 
ance, 61 ;  Charter  of  the  Forest 
granted,  62  ;  obtains  bull  from 
the  Pope,  annulling  the  Charter, 
63;  Louis  of  France  lands  in 
England,  John's  death,  63. 

Journals  of  Parliament,  commence- 
ment of,  81  n. 

Justices  of  the  Peace,  115;  sta- 
tutes concerning,  132-134. 

Justiciar,  ohie^  his  powers,  83. 

Jury,  trial  by,  not  Saxon,  18; 
originated  reffno  Henry  II.,  42 ; 
r0$pfu>  Elizabeth,  219;  grand  jury 
and  petit  jury,  their  respective 
duties,  542 ;  verdicts,  general  or 
special,  583 ;  selection  of  juries 
by  Peel's  Act,  544 ;  exceptions 
from  service  on  juries,  545; 
challenges  of,  546;  Blackstone 
quoted  on  importance  of  juries, 
6A7. 

Katherine  of  Arragon :  marriage 
with  Prince  Arthur,  contracted 


with  Prince  Henry,  166 ;  mar- 
riage with  Henry  VIII.,  167  ; 
trial  respecting  her  marriage, 
173  ;  Cranmer  pronounced  sen- 
tence of  divorce,  179 ;  rank  as- 
signed her  by  statute,  183 ;  her 
death,  191. 

King,  the :  deliberation  of  Lords 
and  Commons  in  his  absence, 
allowed,  but  royal  assent  neces- 
sary, 105 ;  fountain  of  justice, 
110 ;  King  defaetOf  statute  con- 
cerning, 162 ;  holds  the  highest 
rank  in  the  State,  426 ;  his  dig- 
nities and  prerogatives  as  su- 
preme executive  magistrate,  427 ; 
must  be  exercised  according  to 
law,  428;  his  coronation  oath, 
429;  what  the  King  may  not 
do  by  Declaration  of  Rights, 
429 ;  excluded  from  the  tlm>ne 
if  not  of  the  Church  of  England, 
431 ;  Act  of  Settlement,  and 
succession  of  the  House  of  Han- 
over, 432 ;  declaration  of  liber- 
ties against  the  Crown,  by  Act 
of  Settlement,  433 ;  can  do  no 
wrong,  434 ;  nominates  Cabinet 
Ministers,  436  ;  their  duties  in 
relation  to  the  King,  437;  prero- 
gative in  relation  to  Parliiunent, 
439 ;  mode  of  convoking  and 
proroguing  Parliament,  440 ; 
of  opening  Parliament^  441  ; 
Royal  assent,  442  ;  prerogative 
of  rejecting  bills,  443 ;  allegiance 
of  the  people,  and  oaths,  444 ; 
Civil  lost,  446  ;  descent  of  the 
Crown,  446;  Royal  family,  447. 

King's  Bench,  Court  of,  its  origin 
and  constitution.  111. 

Knighthood,  statute  to  restrain 
prerogative  of,  307  ;  enforced  by 
Charles  I.,  308;  Act  for  Pre- 
venting Vexatious  Proceedings 
with  regard  to,  336. 

Knight-service.  See  Military  Te- 
nures. 

Knights,  as  representatives,  72. 

Knights'  fees  25;  number  of,  69  n. ; 
alteration  of  value  of,  308  n. 

Laud,  Archbishop,  translated  to 
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London,  296;  his  counsels  to 
Charles  I.,  811-318 ;  impeach- 
ment of^  by  Long  Parliament, 
825. 

League,  Solemn,  and  Covenant,  de- 
scribed, 371. 

Liberty  of  the  subject:  statutes 
Quoted,  118,  119. 

Lollards,  statutes  against,  156. 

Lords,  House  of,  its  origin,  82; 
separate  taxation  by,  87 ;  joint 
authority  of  Lords  and  Com- 
mons declared,  89 ;  separate 
grant  by,  90-93  ;  their  sole  ju- 
dicial power  declared,  102 ;  de- 
clared a  separate  house,  106; 
when  constituted  for  business, 
452;  chief  officers  of,  452 ;  sUnd- 
ing  orders,  power,  and  busines- 
off  453 ;  its  constitutional  prin- 
ciple as  to  resistance  to  House 
of  Commons,  464;  the  aristo- 
cratic institution  of  the  Consti- 
tution, 457. 

Lord-Lieutenants  of  counties,  es- 
Ublished,  201,  202  n.|  their 
powers  extended,  391. 

Long  Parliament  opened,  322  {for 
its  proceedings^  see  Charles  1.) 
its    secluded    members,    365 
meeting    of   the    Bump,  365 
dissolTed,  366. 

Lyndhurst,  Lord,  his  speech  on 
constitutional  action  of  House 
of  Lords,  455. 

Magna  Charta,  60;  Uberties  to 
the  Church,  50;  to  feudal 
Lords,  51 ;  aids  and  payments 
defined,  52;  liberties  to  cities 
and  towns,  64 ;  concerning 
trade,  55;  administration  of 
justice,  56 ;  liberties  to  fineemen, 
57 ;  constitutional  axioms,  58, 
59  ;  value  of  its  provisions,  61 ; 
security  for  observance,  62; 
confirmed  by  Henry  III.,  63; 
dirterenoes  between  the  charters, 
64;  confirmed  by  Edward  I., 
66  ;  further  confirmations,  67  ; 
establislied  as  law,  68. 

Martial  law,    used  by  Ehzabeth, 


219 ;   modified  by  Petition  <rf 
Bight,  285. 

Maiy,  Queen:  her  birth,  172; 
principles  of  her  reign  declared, 
200;  repeals  statutes  of  Ed- 
ward VI.,  201. 

Mesne  Lords,  what,  27. 

MiUtary  Tenures :  knight  service 
established,  24 ;  military  service 
commuted  for  escuage  or  mo- 
ney, 42 ;  abohahed  by  statute, 
376. 

Militia,  Commons  demand  an- 
thority  over,  856;  Charles  I. 
refuses  it,  857 ;  Act  of  Car.  II. 
concerning,  891;  revises  royal 
asaent  to  an  Act  concerning,  409. 

Ministenal  responsibility,  its  rise, 
434 ;  led  to  formation  of  Cabi- 
net Council,  435. 

Ministers  of  the  Crown  {see  Cabi- 
net Council),  power  to  suspoid 
laws,  439;  represent  the  sove- 
reign in  Parliament,  441 ;  re- 
election of^  on  appointment  to 
office,  464 ;  distinction  between 
Ministers  and  their  secretaries  as 
to  re-election,  466  ;  inquisitorial 
powers  of  Parliament  over,  487; 
explanations  by,  in  Parliament, 
in  answer  to  inquiries  and  mo- 
tions, 491 ;  the  Chancellor  of 
the  Exchequer's  ^'budget,"  492; 
must  command  a  majority  of 
the  House  of  Conunons,  497  ; 
their  policy  and  measures,  how 
attacked,  498  ;  effbct  of  such 
proceedings,  49^9. 

Monarchy,  what  its  defects,  2 ; 
ascendant  at  the  Conquest,  36 ; 
the  basis  of  the  Constitution, 
4^  425. 

Monasteries,  their  origin,  44 ;  bow 
founded,  187,  188 ;  dissolution 
of,  188. 

Money  Act,  form  of  preamble, 
4«7n. 

Monk,  General,  resolved  to  restore 
the  King,  36-1 ;  marches  to  Lon  - 
don,  365  ;  requires  the  Bump  to 
dissolve,  366 ;  member  of  Con- 
vention Parliament,  366. 
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Monopolies  hj  Eliiabeth,  221 ; 
bj  Charles  I.,  841 ;  statute  abo- 
lishing, 256. 

Hontfo^,  Simon  de :  conspiracy 
against  Henry  III.,  74;  sum- 
mons knights  and  burgesses  to 
Parliament,  75  ;  slain  at  the 
battle  of  Evesham,  76. 

Morton's  Fork,  161. 

Mortmain,  what,  188. 

Municipal  Charters,  when  first 
granted,  43. 

Mutiny  Acts,  annual,  497. 

Nisi  Pfius,  Courts  o(  constitution 
and  duties  of^  112. 

Nonconformists,  temp.  Elizabeth, 
205 ;  her  statute  against  seo- 
tariee,  216 ;  Presbyterians  in 
ascendency  during  the  Interreg- 
num, 871;  their  appeal  to 
Charles  II  before  the  Restora- 
tion, for  liberW  of  conscience, 
his  Declaration  from  Breda,  872; 
act  for  restoring  ministers,  878  ; 
King*s  declaration  giving  hopes 
of  union  between  Episcopalians 
and  Presbyterians,  874;  synod 
for  settling  terms  of  union,  878  ] 
new  Parliament  elected,  Presby- 
terians in  minority,  880 ;  Cor- 
poration Act,  888  ;  Act  of  Uni^ 
formity,  885-888;  Act  to  re- 
strain Nonconformists  from  in- 
habiting in  corporations,  895 ; 
Five  Mile  Act,  897  ;  Act  against 
Conventicles,  400  ;  Charles's 
hopes  from  that  Act,  408 ;  his 
Declaration  of  Indulgoice  to 
Dissenters  and  Papists,  404  ; 
Sacramental  Test  Act,  407 ; 
Dissenters  at  the  Bevohition, 
555  ;  the  Toleration  Act,  555 ; 
Acts  of  Queen  Anne,  558 ;  repeal 
of  Act  against  impugning  doc- 
trine of  the  Trinity,  661 ;  repeal 
of  Sacramental  Tost  Act,  562 ; 
Annual  Indemnitr  Acts,  568; 
Act  for  freedom  of  religious  wor- 
ship, 564 ;  laws  as  to  registra- 
tion of  Dissenters  chapels,  568. 

Normandy,  loss  of,  45. 


Oaths  of  allegiance,  444. 
Ochlocracy,  what,  2. 
Offices  under,  the  Crown,  statutes 
concerning,  468. 

Parishes,  self-government  in,  572. 
Parliament,  general  use  of  name, 
71  ;  consisted  of  prelates  and 
barons,  81  ;  power  vested  in 
King  and  council,  82;  func- 
tions legislative  and  judicial, 
88  ;  opening  Parliament,  84  ; 
approach  to  separate  houses,  91 ; 
knights  depart,  and  citizens  and 
burgesses  remain,  96 ;  claim  for 
protection  as  privilege,  108 ; 
statutes  ordering  periodical  as- 
sembling of  Parliament,  128- 
124;  statutes  regulating  election 
to  Parliament,  124-129  ;  High 
Court  of,  how  composed,  481 ; 
its  functions,  legislative  and  in- 
quisitorial, 482  ;  pubUc  and  pri- 
vateprocedure  inlegislation,483- 
487  ;  assembling  of— Triennial 
and  Septennial  Acts,  488;  annual 
session  now  ensured  by  annual 
supplies,  489  ;  ConsoUdated 
Fimd,  490 ;  Committee  of  sup- 
ply, ^0 }  time  for  inquiries  from 
nunisters,  491 ;  Committee  of 
Ways  and  Means,  492 ;  Appro- 
priation,  Act,  498;  power  of, 
over  finances  and  accounts,  494- 
496;  annual  Mutiny  Acts,  497; 
addressee  to  the  Crown,  motions 
against  Ministers,  499 ;  proceed- 
ings by  impeachment,  4^  ;  pri- 
vileges of,  500;  publication  of 
debates  and  papers,  501 ;  power 
of  pumshment  and  commitment 
for  breach  of  privileges,  502; 
privileges  of  Members,  508. 

Parliamentary  government,  origin 
and  e£^t  of  the  system,  4&- 
488.  See  Cabinet  Council ;  Mi- 
nisterial Besponsibility ;  Minis- 
t-ers  of  the  Crown. 

Parliament  Rolls,  dates  of  exist- 
ence, contents,  81. 

Peers,  appell^ion  of,  first  ob- 
tained, 89;  spiritual  and  tern- 
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poral,  448  («m  Spiritoal  Peen) ; 
temporal  peers  or  England,  Bodt- 
land,  and  Ireland,  4&  >  descent 
t>f  titles,  460 ;  prinleges  of, 
451;  summons  to  Parliament, 
461 ;  voting  br  proxr,  466. 

Peers,  House  o^  appellant  juris, 
diction  of,  466 ;  trial  of  impeach- 
ments, 466 ;  of  peers,  46?  ;  its 
principles  as  an  institution, 
458  ;  essentiality  of  a  seoond 
chamber,  468  n. 

People,  the,  of  whom  they  consist, 
604 ;  their  rights  as  cieotors  of 
representatives  in  Parliament, 
606  ;  to  petition  Parliament, 
626  ;  of  free  press,  680  ;  of  per- 
sonal hberty,  689 ;  of  freedom 
in  religion,  664;  of  local  self- 
goremraent,  670. 

Personal  liberty,  protection  of,  689. 

Petition  of  Right,  284. 

Petitions  to  Parliament,  88 ;  tryers 
of,  88  ;  proceedings  on,  84  ; 
persons  assigned  to  despatch, 
84 ;  complaint  that  Bills  were 
not  in  accordance  with  them, 
94 ;  statute  against  tumultuous 
petitions,  881 ;  BUI  of  Bights, 
as  to,  481  ;  modem  practice, 
62 ;  importance  of  the  right,  627 ; 
committee  of  House  of  Commons 
on  pubUc  petitions,  627. 

Petition  of  Right,  analysis  of,  284. 

Poor,  Act  for  relief  of;  224. 

Pope,  the,  nature  of  his  power ; 
statutes  of  provisors,  or  against 
the  Pope  prior  to  Reformation, 
148,  163  ;  contest  with  Henry 
VIII.,  171-174  ;  statutes  to 
reduce  power  ol^  176,  178. 

Pnemunire,  its  nature  and  punish- 
ment, 146. 

Press,  liberty  of  thei  statute  of 
Charles  11;  against,  889;  its 
value  and  importance,  680 ;  an- 
cient restrictions,  681 ;  opposi- 
tion to  it,  532 ;  contest  in  the 
courts  of  law,  638  ;  Fox's  Libel 
Act,  534;  Campbell's  Libel  Act, 
585  J  newspaper  regulations, 
637  ;  printers'  regulations,  588. 


Privy  Council,  the,  its  nature  and 

power,  487. 
Pnvy  Seals,  loans  by,  explained, 

264. 
Provisors,  statutes  of,  143. 
Proxy,  eariy  instance  of  voting  by, 

86. 
PubUc  meetings  for  the  purpose  of 

petitions,  6^. 
Puritans,  their  prindplee,  206 ;  in 

Parliament,  224.   See  ike  reiffng 

of  the  Tudor  and  Stuarl  eove- 

reigns. 
Purveyance,    articles    against    in 

Magna  Charta,  57;  abolished, 

877. 
Pym,  Mr.,  speech  in  defence  of  the 

five  Members,  860. 

Quakers  (eee  Nonoonformiste), 
their  affirmation  of  allegiance, 
444 ;  special  relief  under  Tole- 
ration Act,  667. 

Queen  Begnant,  Act  declaring 
royal  power  of^  200.  See  King. 

Records  as  sources  of  information, 
6. 

Reform  Act, —  England,  ite 
changes,  506  ;  its  principle, 
607  ;  voters  for  counties,  607  ; 
borough  voters,  610 ;  system  of 
registration,  612  ;  revising  bar- 
risters, 618  ;  proceedings  at  the 
poll,  515  ;  advantages  of  new 
system,  516.  See  S<x>tland,  Ire- 
land. 

Reformation,  commencement  ol^ 
in  England,  169. 

Religion,  Act  declaring  dogmas  of^ 
by  Henry  VIU.,  190  ;  freedom 
in,  654. 

Remonstrance,  Grand,  889 ;  analy- 
sis o(  340-^48;  estimate  o^ 
844. 

Restoration,  the,  864.  5m  William 
and  Mary. 

Revenue,  public.  Act  requiring  it 
to  be  paid  to  Bank  of  Englwid, 
and  how  to  be  paid  out,  495. 
See  Exchequer,  Consolidated 
Fund. 
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Kerolution,  the,  420 ;  prooeediBga 
of  the  Convention,  422 ;  tettle- 
ment  of  the  Grown,  423;  Bill  of 
Rights,  429. 

Bichard  I. :  Crusades,  no  adTanoe 
in  constitntional  gOTemment, 
43 ;  nmnicipol  charters  granted 
in  his  reign,  48. 

Bichard  II. :  Commons  pray  for 
removal  of  councillors,  98 ;  in- 
surrection of  villeins,  99 ;  intro- 
duced title  of  marquis,  100; 
removed  from  the  throne,  102 ; 
progress  of  Parliament  in  his 
reign,  92,  101 ;  passes  statute 
for  compelling  attendance  of 
Meipbers  in  Parliament,  124; 
concerning  justices  of  peace, 
188 ;  for  confirming  liberties  of 
Church,  147 ;  against  the  Pope, 
148-151 ;  against  heretics,  153. 

Bights,  Declaration  oi^  429. 

Bight,  Petition  of,  284. 

Biot  Act,  528 ;  its  operation,  529. 

Boman  Catholics.  8e«  the  several 
reifffu  of  Henry  VIII.,  Edward 
YI.,  Mary,  £li2abeth,  James  I., 
Charles  I.,  Charles  II.,  and  James 
II.,  and  William  and  Maiy, /or 
law*  imposing  liabilities.  Oath 
of  aUegianoe,  444 ;  Belief  Act, 
565 ;  against  assuming  ecclesias- 
tical titles,  567 ;  registration  of 
their  places  of  worship,  569. 

Boyal  family,  447. 

Sanctuary,  privilege  of,  141. 

Scotland,  negotiation  for  union 
with,  243  ;  Act  of  Union,  460  ; 
qualifications  of  Members  for 
House  of  Commons,  before  Be- 
form  Act,  467;  Beform  Act, 
county  voters,  517 ;  burgh  and 
town  voters,  518 ;  notice  of  elec- 
tions and  polls,  522. 

Serjeant-at-Arms,  how  appointed, 
475. 

Seijeanty,  tenure  by,  29. 

Settlement,  Act  of,  43^ 

SheriJB&,  in  Saxon  times,  17 ;  their 
modem  duties,  114;  statutes 
concerning,  129-132. 


Ship-Money,  its  origin,  809; 
mode  of  levy,  810;  extrajudi- 
cial opinion  of  judges,  810 ; 
judgment  against  Hampden, 
811;  voted  illegal,  825;  Act 
abolishing  it,  386. 

Six  Articles,  law  o(  190. 

Socage,  tenure  in,  29. 

Soldiers,  disposal  o^  during  elec- 
tions, 523. 

Speaker,  first  appointment,  97; 
his  duties,  472;  mode  of  ap- 
pointment, 478 ;  sidary  and  pri- 
vileges, 474;  provision  for  his 
absence,  474. 

Spiritual  Lords,  448.  iSstf  Bishops. 

Star-Chamber,  Court  of,  163 ;  its 
powers  and  constitution,  164; 
abolished,  384. 

Statutes,  language  of,  81 ;  changed 
to  English,  96 ;  earliest,  115. 

Stephen,  his  charters,  38;  cha- 
racter of  hb  reign,  89. 

Strafibrd,  Lord,  became  minister 
to  Charies  I.,  807;  impeach- 
ment oi^  824  ;  attainder  and  ex- 
ecution, 826. 

Subinfeudation,  27. 

Supply,  Committee  of,  490. 

Supremacy,  Act  of^  205. 

Suspending  power,  131,  255;  abo- 
lished, 432. 

Tacitus,  quoted  on  government,  8  ; 
on  manners  of  the  Germans,  9. 

Tallage,  or  Taille,  its  origin.  82. 

Taxation,  ancient,  described,  88  ; 
granted  in  different  ratio  by 
Lords  and  Commons,  92 ;  grant- 
ed on  redress  of  grievances,  93, 
94 ;  subsidy  granted  with  assent 
of  Lords  and  Commons,  103; 
statutes  prohibiting  taxation 
without  consent  of  Parliament, 
120-123;  DeTallagiononoon- 
cedendo,  121. 

Test  Act,  Sacramental,  406. 

Test  Act,  Parliamentary,  408. 

Thanes,  13. 

Theowes,  14. 

Toleration  Act,  555. 

Tonnage  and  Poundage,  granted 
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for  life  to  Biohard  IT.,  98 ;  to 
Edward  IV.,  106;  to  Henry 
VII.,  160;  to  Henry  VIII.,  167; 
to  Edward  VI^  198 ;  to  Mary, 
200 ;  to  Elizabeth,  220 ;  to  James 
I.,  240 ;  refused  to  Charles  I., 
262;  who  collects  it  wifhoat 
consent  of  Parlianaent,  268 ;  de- 
clared by  Commons  illegal,  298 ; 
Bill  brought  in  for,  by  Secretary 
Cooke,  297  ;  payment  floforced, 
298;  king's  officers  pimished 
by  Commons,  299  :  resc^utions 
against,  801 ;  yielded  by  Charies 
I.,  333;  granted  to  Charles  II., 
869. 

Trial,  indictment,  depositions  of 
witnesses,  541 ;  sereral  duties 
of  judge  and  juries,  542 ;  chal- 
lenge m  juries,  548 ;  oouned  al- 
lowed for  prisoner,  545. 

Treason,  statute  concerning,  18i» 
136;  extended  by  Henry  VIII., 
194;  restored  by  Edward  VI., 
197 ;  protection  afforded  to  ac- 
cused on  trials  for,  546. 

TylOT,  Wat,  insurrection  of  y^- 
leins,  99. 

Uniformity,  Act  of :  Edward  VI., 
198;  Elizabeth,  207. 

United    States,     constitu  oi, 

referred  to :  functions  of  Presi- 
dent as  depositary  of  the  execn- 
tive  power,  427, 434, 448,  notes; 
qualifications  of  senators  of,  458 
note ;  constitution  of  House  of 
Kepresentatives,  480  n. ;  quali- 
fication of  electors  to  House  of 
Bepresentatiyes,  505  n. 

Victoria,  Queen,  title  giyen  to  her 
Majeery  by  Indian  Proclama- 


tion of  1858, 426;  her  Ciyil  List, 
446. 
Villani,  or  Villains,  what,  13 ;  in- 
surrection, 99 ;  emancipation  o^ 

loa 

Viscount,  first  created,  108. 

Wages  of  Members  of  Parliament 
78  n. ;  amount  of,  and  mode  of 
assessing  them,  131. 

Wakss,  united  to  England,  192  ; 
with  sune  Courts  of  Justice, 
193 ;  Prince  of,  447. 

Wards,  Court  of,  erected,  191. 

Ways  and  Means,  Committee  of, 
492. 

Wentworth,  Peter,  speed  ^^, 
222-284. 

Weregeld,  14. 

William  the  Conqueror,  21  ;  divi- 
sion of  Saxon  lands,  22  ;  intro- 
duced feudal  system,  28;  at 
Sarum,  24;  appropriated  lands 
to  the  Church,  25;  instituted 
subinfeudation,  27  ;  required 
oath  of  allegiance  from  the  ya- 
yasours,  28 ;  caused  Domesday 
Book  to  be  made,  31 ;  his  great 
wealth,  38 ;  stem  rule,  84;  his 
power  not  absolute,  34,  85. 

William  and  Maiy,  inyited  to 
succeed  James  11.,  420;  meet- 
ing of  Members  of  Parliament, 
andConyention  summoned,  421 ; 
parliamentary  resolution  of  the 
basis  of  the  goyemment,  422 ; 
the  Conyention,  settled  the  dy- 
nasty, 428 ;  constitutional  mon- 
archy established,  424. 

Wills,  statute  giving  power  to  de- 
vise lands  by,  195. 

Wittena-G^mote,  how  composed, 
12 ;  its  duties,  13. 
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